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PREFACE 


During  the  twelve  years  which  have  elapsed  since  the  orig- 
inal publication  of  this  book,  the  law  of  railroads  and  particu- 
larly the  law  of  street  railways  in  Pennsylvania,  has  expanded 
to  a  remarkable  extent  It  is  during  this  period  that  electricity 
has  come  into  universal  use  as  a  substitute  for  horse  power  in 
the  operation  of  street  railways,  with  the  result  of  a  great  ex- 
tension of  electric  railways  into  the  country  districts.  The 
location  and  construction  of  such  railways  has  given  rise  to 
complicated  and  novel  litigation,  and  the  courts  have  been 
called  upon  in  numerous  cases  to  define  the  respective  rights 
of  the  railway  companies,  mtmicipalities  and  abutting  land- 
owners. The  law  of  negligence  has  also  been  expanded  to 
cover  the  new  conditions  resulting  from  increased  speed  and 
other  dangers  incident  m^the  opfersSibn  of  electric  cars.  These 
conditions  seem  to  justify  the  publication  of  an  additional 
volume  of  this  work.  In  this  volume  the  statutes  of  1905  are 
included,  and  the  decisions  brought  down  to  January  first, 

1905. 


A.  B.  W. 


Philadelphia,  Aug.  i,  1905. 
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SQbflcription  to  Stock. 

I.  Subscriptions  to  stock  of  a  railroad  company  are  tri- 
lateral contracts.  They  are  undertakings  not  only  with  the 
company  and  the  Commonwealth^  but  with  all  the  other  sub- 
scribers to  the  stock. 

In  February,  1891,  the  defendant  subscribed  to  twenty 
shares  of  stock  of  the  plaintiff  company  of  the  par  value  of 
$50.00  each,  and  at  the  time  of  the  subscription  paid  an  as- 
sessment of  $5.00  per  share  upon  them,  amounting  in  all  to 
$100.00.  A  short  time  thereafter  he  received  notice  of  a  second 
assessment  of  the  same  amount,  to  recover  which  assessment 
this  suit  was  brought.  In  February,  1893,  a  paid-up  certifi- 
cate of  the  plaintiff  company  for  two  shares  of  stock  was  deliv- 
ered to  the  defendant  duly  signed  by  the  president  and  by  the 
secretary  with  the  corporate  seal  attached.  '  Plaintiff  resisted  a 
call  for  a  second  installment,  alleging  that  since  the  paid-up 
certificates  were  delivered  to  him  he  was  released  from  his  lia- 
bility to  pay  for  the  balance  of  the  stock.  It  was  held  that  no 
release  could  be  inferred  from  the  delivery  of  the  certificates, 


2  STOCK. 

such  release,  even  if  intended,  being  ultra  vires.  Beeber,  J., 
said :  "By  his  subscription  the  defendant  not  only  made  a  con- 
tract with  the  company,  but  with  the  other  stockholders.  It 
is  well  settled  that  subscriptions  to  the  stock  of  a  corporation 
are  trilateral  contracts.  They  are  undertakings  not  only  with 
the  company  and  the  Commonwealth,  but  with  all  the  other 
subscribers  to  the  stock.  We  do  not  think  it  was  within  the 
power  of  the  president  and  secretary,  nor  within  the  power 
even  of  the  board  of  directors,  to  release  the  subscription  of 
the  defendant  to  the  stock  of  the  company  without  a  sufficient 
consideration.  The  assets  of  the  company  cannot  be  given 
away  even  by  the  directors,  because  it  would  be  in  violation 
of  their  duty  to  preserve  them  which  they  owe  to  all  the  other 
stockholders,  to  the  bondholders,  and  to  the  company  itself."  * 

In  an  action  by  a  railroad  company  to  enforce  the  defend- 
ant's subscription  to  the  stock  of  a  company,  the  defendant  can- 
not set  up  the  defence  that  he  was  induced  by  the  misrepre- 
sentations of  a  co-subscriber  to  sign  his  name  to  the  articles  of 
association  without  reading  them  for  himself.^ 

Where  a  subscription  to  stock  was  made  by  an  agent  of  a 
railroad  company  for  the  purpose  of  obtaining  from  a  third 
party  a  loan,  and  such  subscription  was  recognized  by  the 
stockholders  and  directors  of  the  company,  who  accepted  the 
loan  with  a  knowledge  of  such  subscription,  and,  presumably, 
with  a  knowledge  that  without  such  subscription  the  loan 
would  have  been  invalid  and  contrary  to  law,  the  stockholders 
and  directors  of  the  company  are  estopped  from  den)ring  or 
questioning  the  validity  of  the  subscription,  because  it  was  not 
made  in  writing  and  in  the  prescribed  form.* 

A  person  who  has  agreed  in  writing  to  subscribe  to  the  stock 
of  a  railroad  company  cannot  defeat  the  written  contract  by 
setting  up  an  agreement  made  in  parol  with  the  agent  of  the 
company  to  the  effect  that  the  company  would  build  a  station 
upon  the  property  adjoining  the  property  of  the  subscriber, 
and  that  this  had  not  been  done.* 

1  Braddock  Electric  Railway  G>.  v.  Bily,  ii  Super.  Ct  144  (1899.) 

2  Path  Valley  R.  R.  v.  Brinley,  15  Pa.  C.  C.  R.  339  (1894.) 

3  Shellenberger  v,  Patterson,  168  Pa.  30  (1895.) 

4  Philadelphia  &  Delaware  County  R.  R.  v.  Conway,  177  Pa.  364  (1896.) 
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Piraf  flRttd  Stock. 

2.  A  railroad  company  purchased  for  cash  the  shares  of 
stock  of  several  other  railroad  companies  which  were  fully  paid 
up^  and  after  the  merger,  the  consolidated  company  issu^  and 
substituted  new  certificates  for  the  shares  it  acquired  by  pur- 
chase and  surrendered  and  cancelled  the  latter;  it  was  held 
that  it  had  the  right  under  the  Acts  of  April  3,  1872,  and  April 
28,  1873,  to  convert  such  shares  of  stock  into  preferred  stock. 
Weiss,  J.,  said :  'It  is  clear  that  with  the  consent  of  the  ma- 
jority in  interest  of  the  stockholders  the  company  may  issue 
preferred  stock,  not  exceeding  at  any  time  one-half  of  its 
capital  stodc,  which  entitles  the  holder  to  a  preference  in  the 
payment  of  dividends  out  of  the  net  earnings,  not  exceeding 
a  prescribed  per  centum  per  annum.  Having  the  right  to  issue 
preferred  stock  it  is  not  doing  violence  to  any  canon  of  con- 
struction to  hold  that  it  may  surrender  and  cancel  common 
stock  issued,  held  and  owned  by  it,  and  issue  instead  thereof 
preferred  stock,  either  as  part  of  a  larger  issue  of  that  kind  of 
stock,  or  to  that  amount  only.  The  conversion  of  common 
stock  into  preferred  stock  is  not  an  exercise  of  a  power  higher 
or  greater  than  the  issue  of  preferred  stock  primarily.  The 
Act  of  May  7,  1887,  does  not  apply  to  and  is  not  intended  to 
r^^Iate  the  price  or  sales  of  stock  by  holders  and  owners.  It 
has  the  wider  and  loftier  aim  of  protecting  'the  public  against 
the  creation  of  fictitious  capital'  by  railroad  companies  issuing 
capital  stock  'in  excess  of  the  money  paid  in  or  of  the  value  of 
labor  done  or  property  received  therefor,'  and  of  rendering 
eflfective  'the  provisions  of  Sec.  7  of  Art.  XVI  of  the  Constitu- 
tion.' "  ^ 

IncreaflM  of  Stock. 

3.  A  traction  company  incorporated  under  the  Act  of  May 
22,  1887,  is  within  the  prohibition  of  Art.  XVI,  Sec.  7  of  the 
Constitution  and  also  within  the  Act  of  May  7,  1887,  requiring 
a  sworn  statement  of  increase  of  capital  stock  to  be  filed  in  the 
office  of  the  Secretary  of  the  Commonwealth.  Although  the 
bonus  on  the  increased  capital  stock  had  been  collected  the 

5  Com.  V.  Ba£Falo  &  Susquehanna  R.  R.,  11  Dist.  750  (1902) ;  26  Pa. 
C  C  R.  635  (1902) ;  5  Dauph.  209  (1902.) 


4  STOCK. 

Commonwealth  is  not  estopped  from  declaring  void  such  ille- 
gal increase.* 

Where  a  railroad  company  has  agreed  to  issue  stock  to  a 
person  who  has  subscribed  for  it  under  an  agreement  by 
which  he  had  obligated  himself  to  make  a  loan  to  the  rail- 
road company  and  the  subscription  could  not  otherwise  have 
been  obtained,  and  it  appears  that  the  company  agreed  to  issue 
the  stock  without  offering  to  allot  any  of  it  among  the  stock- 
holders, a  stockholder  claiming  to  be  injured  has  no  remedy  in 
equity  to  compel  the  issue  of  any  proportion  of  such  stock  to 
himself.  If  he  has  been  injured,  he  has  his  remedy  at  law. 
If,  in  such  a  case  it  appears  that  no  stockholder  offered  to  take, 
or  was  willing  to  take  the  stock  at  par,  or  that  it  would  have 
sold  for  more,  it  seems  that  no  stockholder  would  have  a 
right  to  complain.'' 

Where  a  railroad  company  purchased  all  the  paid-up  capital 
stock  of  three  other  railroad  companies  and  merged  with  them, 
exchanging  all  the  stock  thus  purchased  for  its  own  capital 
stock  in  like  amount,  such  stock,  together  with  its  stock  al- 
ready issued  and  outstanding  represents  the  amount  to  which 
the  company  may  issue  its  corporate  bonds,  or  other  certifi- 
cates of  indebtedness,  under  the  Acts  of  April  4,  1868,  Sec. 
8,  and  May  7,  1887,  Sec.  3.  The  Act  of  February  9,  1901, 
providing  for  the  increase  of  capital  stock  and  indebtedness 
of  corporations  broke  down  the  partition  wall  between  paid-up 
capital  stock  and  corporate  debt;  under  the  Act  power  to  in- 
crease the  indebtedness  is  limited  only  by  the  consent  of  the 
stockholders  and  the  necessities  of  the  company.® 

Si>eGifle  Ferf  orznance  of  Sale. 

4.  Specific  performance  of  the  sale  of  railroad  stock  will  not 
be  decreed  where  the  party  acted  in  bad  faith  to  the  defen- 
dants and  there  was  an  adequate  remedy  at  law.® 

6  Com.  ex  reL  v.  Reading  Trac.  Co,,  25  Pa.  C.  (E.  R.  156  (1901) ;  4 
Dauph.  82  (1901);  Affirmed  204  Pa.  151  (1902.) 

7  Shellenberger  v,  Patterson,  168  Pa.  30  (1895.) 

8  Com.  V.  Buffalo  &  Susquehanna  R.  R.,  10  Dist  363  (1901) ;  25  Pa.  C. 
C.  R.  274  (1901) ;  4  Dauph.  135  (1901.) 

9  Rigg  t/.  Reading  &  Southwestern  Str.  Ry.,  191  Pa.  298  (1899.) 
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Poolinir  AgrMin«nt— Voting  Btoek. 

5.  Certain  stockholders  in  a  corporation  may  agree  to  stand 
together  in  carrying  out  an  honest  business  policy  consistent 
with  what  they  believe  to  be  to  the  best  interest  of  stockholders, 
and  such  an  agreement  is  not  an  illegal  pooling  agreement.^^ 

Where  a  railroad  company  deposits  stock  of  another  railroad 
company  with  a  trustee  under  an  agreement  in  writing,  reserv- 
ing "all  the  rights,  powers  and  privil^;es  belonging  to  or  inci- 
dent to  the  ownership  of  the  stock,"  including  the  right  to  vote 
the  stock,  the  railroad  company  has  a  right  to  exact  a  proxy 
from  the  trustee  so  as  to  vote  the  stock  for  the  merger  of  the 
railroad  company  whose  stock  is  deposited  with  another  com- 
pany, such  merger  being  authorized  by  law  and  this  is  the  case 
although  the  trustee  will  as  a  consequence  of  consolidation  be 
compelled  to  receive  back  the  stock  of  the  consolidated  com- 
pany instead  of  stock  of  the  original  company.^  * 

6.  Where  persons  constituting  a  firm  of  brokers  made  an 
agreement  with  the  president,  directors  and  stockholders  of  a 
street  railway  company  to  organize  a  corporation  which  would 
lease  the  railway  company,  and  the  traction  company  after 
said  incorporation  and  lease,  in  payment  for  such  agreement, 
issued  to  the  brokers  a  large  amount  of  capital  stock,  such  is- 
sue of  stock  is  void  and  without  consideration  and  may  be  can- 
celled at  the  instance  of  the  Commonwealth ;  but  as  the  stock 
had  passed  into  the  hands  of  innocent  purchasers  for  value,  the 
court  refused  to  cancel  the  stock.^* 

10  Rigg  V.  Reading  &  Southwestern  Str.  Ry.,  191  Pa.  298  (1899.) 

11  Pennsylvania  R.  R.  t/.  Pennsylvania  Co.  etc,  20$  Pa.  219  (1903.) 

12  Com.  ex  rel.  v.  Reading  Trac  Co.,  25  Pa  C.  C.  R.  156  and  583  (1901)  ; 
4  Danph.  82  (1901) ;  Affirmed  in  204  Pa.  151  (1902.)  See  Cheltenham  v, 
McCormack,  178  Pa.  186  (1896.)  The  Supreme  Court  refused  upon  mo- 
tion to  allow  the  record  to  he  remitted  to  the  court  below  for  the  purpose 
of  havii^  the  holders  of  the  stock  made  parties  defendant,  as  complain^ 
ants  allowed  three  years  to  elapse  after  the  fictitious  increase  was  made, 
and  delayed  for  a  further  period  of  five  years  in  moving  to  amend  their  bill 
so  as  to  add  as  parties  defendant  the  real  owners  of  the  stock. 
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Bntecriptioiui  to  Bonds. 

7.  The  Newport  and  Sherman  Valley  R.  R.  Co.  executed  a 
mortgage  upon  its  property  for  the  sum  of  $125,000  to  secure 
the  payment  of  two  hundred  and  fifty  bonds  of  $500.  each. 
One  of  these  bonds  was  subscribed  for  by  the  defendant's  in- 
testate, William  Seager,  on  September  20,  1893,  and  was  to  be 
paid  for  July  i,  1894.  He  died  before  the  time  of  payment, 
and  the  bond  was  never  delivered  to  him.  Subsequently  the 
bond  was  tendered  to  the  defendant,  his  personal  representa- 
tive, which  was  refused.  It  was  held  that  the  agreement  did 
not  constitute  an  enforceable  obligation,  it  was  rather  an  ex- 
pression of  an  intention  than  a  contract — ^being  at  most  but  a 
promise  to  lend  in  futuro  and  is  nudum  pactum.  Porter,  J., 
said :  "The  apparent  difficulty  in  this  case  is  due  in  part  to  the 
skill  of  counsel  and  in  part  to  the  analogy  which  at  first  seems 
to  exist  between  a  subscription  to  bonds  and  a  subscription  to 
capital  stock.  The  latter  stands  on  a  totally  different  basis 
from  the  former.  An  enforceable  subscription  to  capital  stock 
is  founded  on  a  signature  to  the  recorded  articles  of  association 
upon  which  the  corporation  is  based,  under  legislative  provis- 
ions: Garrell  v.  Railroad  Co.,  78  Pa.  465.  This  document 
clearly  indicates  to  the  several  subscribers  the  mutuality  of  the 
enterprise.  The  total  joint  subscriptions  create  the  new  entity. 
The  purpose  is  thus  palpably  inherently  mutual.  More  than 
this  however,  'these  matters  involve  not  merely  private  rights 
but  public  weal:'  Bucher  v.  Railroad  Co.,  76  Pa.  312.  The 
subscriptions  to  stock  are  recorded  with  the  articles  of  associa- 
tion and  form  not  only  the  basis  upon  the  faith  of  which  the 
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franchise  is  secured,  but  also  the  capital  upon  the  credit  of 
which  the  company  trades.  The  difference  in  the  status  of  the 
two  kinds  of  subscriptions  to  corporate  enterprise  is  thus 
clearly  marked."  * 

Oontraet  for  Sale  of  Bonds. 

8.  Defendant  agreed  to  sell  and  deliver  to  the  plaintiff  on 
or  before  the  25th  day  of  June,  1898,  certificates  for  10,000 
shares  of  the  capital  stock  of  the  York  Southern  Railroad  Com- 
pany and  $142,000  of  the  five  per  cent,  bonds  of  the  same 
company  due  in  1944.  In  consideration  of  the  said  sale  and 
transfer  the  plaintiff  agreed  to  pay  to  the  vendor  the  stun  of 
$160,000.  The  vendor  further  agreed  that  the  railroad  com- 
pany should  be  free  of  debt,  except  its  mortgage  debt  of 
$399,950  and  its  car  trust  notes,  not  exceeding  $4,000  and  he 
agreed  also  that  he  would  pay  all  the  interest  due  on  the  mort- 
gage debt  and  car  trust  notes  and  the  principal  and  interest 
of  all  the  floating  debt  of  the  company  up  to  the  time  of  de- 
livery, June  25,  1898.  To  make  sure  of  the  payment  of  these 
items  it  was  further  agreed  that  the  vendee,  the  plaintiff,  might 
retain  out  of  the  purchase  money  so  much  as  was  sufficient  to 
make  the  pajrment.  The  vendor  refused  to  perform  his  part 
of  the  contract  of  sale,  and  declared  the  same  terminated.  A 
bill  for  specific  performance  was  filed  averring  inter  alia,  that 
after  the  execution  of  the  contract  of  sale,  the  defendant  sold 
and  delivered  the  said  stock  and  bonds  to  certain  other  of  the 
defendants  and  that  these  defendants  when  they  bought  the 
bonds  had  knowledge  and  were  advised  of  the  previous 
contract  made  by  Walworth  with  the  plaintiff  and  colluded 
with  Walworth  for  the  delivery  of  the  stock  and  bonds  in  fraud 
of  plaintiff's  rights.  The  lower  court  refused  a  special  injunc- 
tion and  subsequently  sustained  the  defendant's  demurrer  and 
dismissed  the  bill  for  the  reasons :  That  the  contract  was  too 
uncertain  and  indefinite  in  its  terms,  that  the  contract  lacked 
mutuality  and  was  loaded  down  with  conditions  contradictory 
and  incapable  of  performance,  that  a  bill  for  specific  perform- 

I  Newport  &  Sbennan  Valley  R,  R.  Co.  v,  Seager,  7  Super.  Ct  268 
(1898)  ;  affirming  19  Pa.  C  C.  R.  465  (1897) 
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ance  was  an  appeal  to  the  conscience  of  a  chancellor  who 
would  not  order  its  performance  if  it  is  hard  or  unconscion- 
able; that  the  bill  did  not  show  irreparable  injury;  that  the 
securities  had  been  transferred  to  the  parties  and  that  specific 
performance  would  not  be  decreed  in  Pennsylvania  for  the 
sale  of  stocks  and  chattels.    The  Supreme  Court  reversed  the 
decree  of  the  lower  court  and  overruled  the  demurrer.    Green, 
J.,  said :  "We  find  ourselves  unable  to  agree  with  any  of  these 
conclusions.    There  is  not  the  least  element  of  doubt  or  un- 
certainty as  to  what  this  contract  is  and  means.    It  means  just 
what  it  says,  and  what  it  says  is  so  plainly  and  clearly  ex- 
pressed that  a  description  of  its  meaning  would  be  merely  a 
repetition  of  its  words.    The  subsequent  sale  and  delivery  of 
the  securities  to  other  parties  in  disregard  of  the  earlier  con- 
tract with  the  plaintiff  is  not  of  the  least  consequence  as  a 
defence,  most  especially  when  the  bill  avers  that  these  parties 
had  knowledge  of  the  prior  contract  with  the  plaintiff  and 
they  are  made  parties  to  the  bill  and  are  asked  to  be  enjoined. 
We  do  not  discover  any  want  of  mutuality  in  the  contract.    If 
the  vendor  had  performed  his  part  of  the  contract  and  the 
vendee  had  refused  to  take  the  securities  upon  tender  of  them 
being  made  we  know  of  no  reason  why  specific  performance 
could  not  be  decreed  against  the  plaintiff.     The  contention 
that  the  contract  is  uncertain  because  the  amount  of  the  in- 
terest on  the  mortgage  bonds  and  the  car  trust  notes  is  not 
stated  and  the  amount  of  the  floating  debt  of  the  company  is 
not  given,  and  therefore  the  contract  does  not  disclose  how 
much  money  is  to  be  paid  for  the  securities  is  of  no  force. 
The  amount  to  be  paid  is  fixed  and  definite,  $160,000.    There 
is  no  amount  to  be  deducted,  unless  the  vendor  defaults  in  his 
agreement  to  pay  the  interest  on  the  bonds  and  note  and  the 
principal  and  interest  of  the  floating  debt  and  such  default  is 
not  to  be  presupposed.    But  if  it  occiu's  the  vendor  can  show 
what  the  amounts  to  be  deducted  are  and  thus  these  amounts 
can  be  rendered  certain,  and  that  is  certain  which  can  be 
made  certain.    The  only  other  contention  of  any  importance  is 
the  one  that  bills  in  equity  will  not  lie  in  Pennsylvania  for  the 
specific  performance  of  contracts  for  the  sale  of  chattels. 
While  this  is  true  as  a  general  rule  it  is  not  true  where  the 
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articles  sold  are  of  such  a  nature  that  they  cannot  be  purchased 
in  the  market.  This  contract  is  for  the  sale  and  purchase  of 
ahnost  the  whole  of  the  bonds  and  stock  of  this  particular  com- 
pany. These  securities  cannot  be  had  nor  obtained  except 
under  and  by  force  of  this  particular  contract  They  cannot  be 
bought  in  the  general  market  because  they  do  not  exist.  Out- 
side of  this  contract  there  are  but  2,000  shares  of  stock  and 
$8,000  of  bonds;  hence  it  is  not  possible  for  the  plaintiff  to 
obtain  the  stocks  and  bonds  which  the  defendant,  Walworth, 
agreed  to  sell  him  except  by  the  specific  performance  of  this 
contract.  This  consideration  constitutes  a  well  established  ex- 
ception to  the  general  rule  which  denies  specific  performance 
to  executory  contracts  for  the  sale  of  chattels.  This  whole 
subject  was  discussed  in  the  opinion  of  this  Court  delivered  by 
Clark,  J.,  in  the  case  of  Goodwin  Co.'s  Appeal,  117  Pa.  514, 
and  the  exception  to  the  rule  as  above  stated  was  clearly  recog- 
nized and  enforced.  On  page  534  it  is  said  in  the  opinion: 
*The  same  general  principles  govern  in  contracts  for  the  sale 
of  stocks  of  this  character  as  in  the  sale  of  other  personal 
property ;  if  the  breach  can  be  fully  compensated  equity  will  not 
interfere;  but  when  notwithstanding  the  payment  of  the 
money  value  of  the  stock  the  plaintiff  will  still  lose  a  substan- 
tial benefit  and  thereby  remain  uncompensated,  specific  per- 
formance may  be  decreed:  Waterman  on  Specific  Perform- 
ance, Sec.  19 The  doctrine  has  in  some  cases 

been  carried  to  this  extent  that  if  a  contract  to  convey  stock 
is  clear  and  definite  and  the  uncertain  value  of  the  stock  ren- 
ders it  difficult  to  do  justice  by  an  award  of  damages,  specific 
performance  may  be  decreed.' 

''With  reference  to  the  contention  that  there  is  an  adequate 
remedy  at  law  and  that  the  bill  does  not  show  an  irreparable 
injury  it  is  enough  to  say  that  under  the  case  disclosed  by  the 
bill  the  plaintiff  has  no  remedy  at  law,  and  that  the  plaintiff's 
injury  is  necessarily  irreparable  in  every  equitable  sense  if  the 
plaintiff  does  not  acquire  the  bonds  and  stocks  which  they 
purchased  and  aver  their  readiness  and  willingness  to  pay  for. 
It  was  these  bonds  and  stocks  which  they  bought  and  which 
they  had  a  perfect  legal  right  to  buy.  If  they  cannot  have  them 
their  injury  is  necessarily  irreparable  because  they  lose  the 
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very  subject-matter  of  their  contract.  A  money  consideration 
even  if  it  could  be  obtained^  is  no  substitute.  The  decree  of 
the  court  below  is  reversed  and  the  demurrer  is  overruled."  ^ 

Bonds  of  Other  Companies. 

9.  The  Act  of  April  23,  1861,  P.  L.  410,  authorizes  railroad 
companies  to  purchase  the  stocks,  bonds,  etc.,  of  other  rail- 
road companies  where  the  roads  are  not  parallel  or  competing.' 

Bepudiation. 

10.  Where  a  railroad  company  issues  its  stocks  and  bonds 
to  a  trust  company  in  consideration  of  the  latter  advancing 
moneys  to  a  contractor  to  build  the  road  and  insure  the  con- 
tract, the  railroad  company  cannot  repudiate  its  bonds  after 
the  trust  company  has  in  part  performed  the  contract  and  then 
became  insolvent;  nor  will  the  railroad  company  be  permitted 
to  recover  its  bonds  if  it  appears  that  all  of  the  trust  com- 
pany's obligation  under  the  guaranty  have  not  been  paid. 
The  action  of  the  railroad  company  in  officially  asserting  that 
the  bonds  are  valid  outstanding  securities  estops  it  from  re- 
pudiating them.^ 

When  one  street  railway  company  has  purchased  all  the 
franchises,  etc.,  of  another  company  and  as  part  consideration 
for  the  purchase  has  covenanted  to  pay  a  mortgage  which  is  a 
lien  on  the  property,  the  purchasing  company  cannot,  after  it 
has  obtained  possession  of  the  property,  deny  its  liability  on 
the  mortgage  on  the  ground  that  it  was  without  considera- 
tion.* 

Coupons. 

11.  Although  the  holder  of  coupons  which  are  secured  by 
a  trust  mortgage  may  not  proceed  against  the  mortgaged 

2  Northern  Central  Railway  Co.  v.  Walworth  et  al,  193  Pa.  207  (1899)  ; 
13  York  78  (1899),  reversing  12  York  121   (1899.) 

3  Northern  Central  Ry.  v.  Walworth,  193  Pa.  207  (1899)  ;  13  York  78 
(1899),  reversing  12  York  121  (1899.) 

4  Bucks  County  Ry.  Co.  v.  Guarantors  Finance  Co.,  23  Pa.  C  C.  R. 

loi  (1899.) 

5  Old  Colony  Trust  Co.  v.  Allentown  and  Bethlehem  Rapid  Transit 
Co.,  192  Pa.  596  (1899.) 
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property,  except  through  the  trustee,  he  may  bring  suit  upon 
the  coupons  and  recover  judgment  thereon;  as  to  other  prop- 
erty not  conveyed  to  the  trustee  the  bondholder  may  treat 
himself  as  an  individual  creditor  and  proceed  to  recover  judg- 
ment for  the  amount  of  his  unpaid  coupons,  execution  upon 
the  judgment,  however,  cannot  be  directed  against  any  prop- 
erty covered  or  embraced  in  the  mortgage  to  the  trustee.* 

To  a  suit  on  coupons,  the  affidavit  of  defence  alleged  that 
the  bonds  with  interest  coupons  and  the  mortgage  by  which 
payment  of  them  was  secured  was  made  and  executed  in  New 
Jersey  and  related  to  property  in  New  Jersey,  and  that  the  law 
governing  defendant's  liability  should  be  that  of  New  Jersey. 

It  was  held  in  an  action  on  such  coupons  brought  in  a  Penn- 
sylvania court  that  notwithstanding  the  fact  that  the  coupons 
were  payable  in  New  York,  the  law  of  New  Jersey  requiring  a 
foreclosure  sale  of  the  mortgaged  premises  would  be  applied. 
It  is  the  law  of  New  Jersey  that  a  mortgage  must  first  be  fore- 
closed before  suit  can  be  brought  on  the  bond  for  the  defici- 
ency; and  this  law  applies  to  overdue  interest  coupons.  The 
construction  of  this  law  of  New  Jersey  has  been  adopted  in 
Pennsylvania  (Sea  Grove  B.  &  L.  Ass'n  v.  Stockton,  148  Pa. 
146)  as  to  a  mortgage  debt,  when  relief  on  a  New  Jersey  con- 
tract was  sought  in  a  Pennsylvania  court,  and  the  same  prin- 
ciple is  applicable  to  the  coupons.'' 

The  statute  of  limitations  cannot  be  set  up  to  prevent  a  re- 
covery upon  coupons  which  have  not  been  detached  from 
bonds.* 

Foreclorare  of  Kortga^^ 

12.  A  mortgage  executed  as  security  for  the  faithful  com- 
pliance with  the  terms  of  a  lease  by  a  street  railway  company 
to  an  electric  light  company,  the  lessee  covenanting  to  keep  the 
leased  property  in  good  repair  and  restore  the  same  in  good 
condition  at  the  expiration  of  the  lease,  to  supply  the  lessor 

6  Ritter  v.  Conshohocken  Ry.,  18  Montg.  61  (1902)  ;  11  Dist.  703  (1902.) 

7  Newman  v.  Brigantine  Beach  R.  R,  15  Pa.  C.  C.  R.,  625  (1894) ;  3 

Dist  833  (1894.) 

8  Philadelphia  Trust  Co.  v,  Philadelphia  &  Erie  R  R,  160  Pa.  590 

(1894.) 
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with  power  to  run  its  cars,  to  pay  net  receipts  to  the  lessor  to 
be  applied  to  payments  of  coupons  on  lessor's  bonds,  to  pay 
taxes,  etc,  may  be  foreclosed  where  the  lessee  defaulted  in  its 
covenants  by  failure  to  rebuild  the  power  house  after  being  de- 
stroyed by  fire;  to  pay  expenses,  taxes,  etc.,  which  the  lessor 
paid ;  and  by  applying  certain  of  the  net  receipts  to  betterments 
and  improvements.^ 

Where  a  person  leases  rolling  stock  to  a  railroad  ccmipany 
for  a  certain  term  at  an  annual  rental  with  an  option  to  pur- 
chase at  a  stipulated  price  at  any  time  during  the  term,  pay- 
ments of  rent  to  be  credited  on  account  of  the  purchase  money, 
the  contract  is  a  bailment  and  a  sale  under  the  foreclosure  of 
a  mortgage  prior  in  date  to  the  lease,  will  not  pass  title  to  such 
rolling  stock.^® 

If  the  purchaser  of  the  property  of  a  railroad  company  sold 
under  foreclosure  proceedings  has  had  possession  for  eight 
years  of  a  locomotive  claimed  as  a  part  of  the  property  sold, 
the  statute  of  limitations  will  protect  such  possession  against  a 
person  claiming  that  the  locomotive  had  been  merely  leased 
to  the  mortgagor,  and  was  not  covered  by  the  mortgage  under 
which  the  foreclosure  proceedings  were  instituted.^  ^ 

Where  the  stockholders  and  bondholders  of  a  railroad  com- 
pany, with  the  assent  of  the  company,  adopt  a  plan  of  reorgani- 
zation by  which  certain  income  mortgage  bonds  provided  for  in 
outstanding  scrip  certificates  are  converted  into  preferred 
stock,  and  it  appears  that  no  time  is  mentioned  in  the  certifi- 
cates within  which  they  are  to  be  presented  for  conversion  into 
bonds,  the  railroad  company  cannot  set  up  as  a  defence  in 
an  action  against  it  on  a  certificate,  the  plan  of  reorganization, 
nor  the  delay  of  the  plaintiff  in  not  presenting  his  certificate 
until  after  the  income  bonds  had  been  retired.^* 

Where  certain  persons  acting  as  a  committee  to  reorganize 
a  railroad  company  are  given  authority  to  ^'limit  the  time  of 

9  Gettysburg  Electric  Ry.  v.  Electric  Light,  Heat  &  Power  Co.»  200  Pa. 
372  (1901.) 

10  G>llins  V.  Bellefonte  Cent  R.  R.»  171  Pa.  243  (1895.) 

11  Altoona  &  Beech  Creek  R.  R.  v,  Pittsburg,  Johnstown,  Ebensburg  & 
Eastern  R.  R.,  203  Pa.  102  (1902.) 

12  Lennig  v,  Choctaw,  Oklahoma  &  Gulf  R.  R.,  15  Super.  Ct.  510  (1901.) 
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accq)tance,"  and  "extend  the  time  in  their  discretion,"  to  "sup- 
ply defects  in  said  plan  necessary  to  carry  it  out  properly  and 
effectively,"  and  "to  delegate  any  necessary  authority  as  well 
as  discretion"  and  by  virtue  of  this  authority  delegated  to  the 
chairman  of  the  committee  the  discretion  to  extend  the  time 
for  acceptance,  the  chairman  in  the  absence  of  any  require- 
ment that  the  extension  of  time  shall  be  in  writing  may  make 
an  oral  extension  of  the  time  to  a  stockholder,  and  such  a 
stockholder  has  the  right,  even  after  the  expiration  of  the 
time  limited  in  the  agreement  to  join  in  the  reorganization 
plan.** 

The  Acts  of  May  5,  1876,  and  March  23,  1877,  which  give 
equity  jurisdiction  to  foreclose  mortgages  of  railroad  com- 
panies applies  to  street  railway  companies.^* 

13  Raleigh  v,  Earle,  185  Pa.  78  (1898),  affirming  18  Pa.  C.  C.  R.  99 
(1896) ;  5  Dist.  Ill  (1896.) 

14  Old  Colony  Trust  Co.  v,  Allentown  and  Bethlehem  Rapid  Transit 
Co.,  192  Pa,  596  (1899-) 
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13.  Rjegistration.  14.  Holding    Stock    of    Domestic 

Corporation. 

Bi0g^lstnttioii. 

13.  Registration  by  a  foreign  corporation  after  the  work  is 
completed  and  before  suit  will  not  confer  a  right  of  action. 
Full  performance  of  the  contract  by  the  foreign  corporation  is 
not  sufficient  to  prevent  recovery  from  a  defendant,  who  re- 
tains the  price  or  value  of  it,  when  the  suit  is  directly  upon  the 
contract.  The  rule  that  one  may  recover  upon  a  forbidden 
contract  if  he  can  prove  his  case  without  giving  it  in  evidence 
does  not  apply  to  illegal  contracts  prohibited  by  statute  on  the 
ground  of  public  policy,  nor  does  the  law  of  estoppel  apply  to 
contracts  of  foreign  corporations  doing  business  contrary  to 
the  Act  of  April  22,  1874.^ 

The  purpose  of  the  Act  of  April  22,  1874,  P.  L.  108,  relating 
to  registration,  is  to  bring  foreign  corporations  doing  business 
in  this  State  within  the  reach  of  legal  process.  Such  purpose 
is  not  accomplished  by  a  registration  of  the  corporation  at  the 
pleasure  of  its  officers,  or  when  it  may  be  to  their  interest  to 
appeal  to  our  courts.  Nothing  short  of  a  registration  before 
the  contract  that  it  seeks  to  enforce  is  made  can  give  a  foreign 
corporation  a  right  of  action.  Thus,  where  a  foreign  corpora- 
tion enters  into  this  State  and  engages  in  the  work  of  con- 
structing an  electric  railway  during  a  period  of  six  months, 
and  in  the  prosecution  of  this  business  employs  a  great  many 
men  and  nearly  all  of  its  capital  and  does  not  file  a  statement 
in  the  office  of  the  Secretary  of  the  Commonwealth  as  re- 
quired by  the  Act  of  1874  until  two  months  after  the  work  was 

I  Delaware  River  Quarry  &  Construction  Co.  v,  Bethlehem  &  Nazar- 
eth Str.  Ry.,  7  North.  337  (1901.) 
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completed  although  before  suit  was  brought,  it  cannot  main- 
tain an  action  for  labor  and  materials  furnished  by  it  during  the 
progress  of  the  work.* 

In  Shepp  V.  Schuylkill  Valley  Traction  Co.*  it  was  held  that 
the  purchase  of  stock  of  a  Pennsylvania  corporation  and  the 
voting  of  it  for  directors  by  a  foreign  corporation  is  not  "do- 
ing business"  in  this  Commonwealth  within  the  meaning  of  the 
Act  of  April  22,  1874,  which  requires  a  statement  to  be  filed 
with  the  Secretary  of  the  Oommonwealth.  The  purchase  of 
stock  of  the  Pennsylvania  corporation  was  authorized  by  its 
charter,  and  is  not  forbidden  by  the  laws  of  this  State.  The 
rights  and  powers  of  the  foreign  corporation  are  those  of  a 
stockholder  only.  It  is  not  the  corporation  in  the  sense  of  that 
term  as  applied  to  the  management  of  the  corporate  business  or 
the  control  of  the  corporate  property. 

Merely  making  a  written  executory  agreement  by  a  foreign 
corporation  for  the  future  construction  of  a  street  railway  in 
the  State  is  not  "doing  business"  in  the  sense  contemplated 
by  the  Act  of  April  22,  1874.  When  the  contract  is  made  be- 
tween two  foreign  corporations  the  mechanical  act  of  affixing 
the  respective  seals  will  not  be  presumed  to  have  taken  place 
here,* 

Holding  Stock  of  Domestie  Corporation. 

14.  A  foreign  corporation  may  acquire  the  majority  of 
stock  of  a  domestic  street  railway  company;  if  the  corporation 
is  acting  ultra  vires,  no  one  except  the  State  of  its  creation  or 
the  Commonwealth  of  this  State  can  raise  the  question.* 

2  Delaware  River  Quarry  &  Construction  Co.  v.  Bethlehem  &  Nazar- 
eth Pass.  Ry.  Co.,  204  Pa.  22  (1902) 

3  Shepp  V,  Schuylkill  Valley  Traction  Co.,  17  Montg.  52  (1901.) 

4  Delaware  River  Quarry  &  Construction  Co.  v,  Bethlehem  &  Nazar- 
eth Str.  Ry.  Co.,  7  North.  193  (igoo.) 

5  White  V.  Ryan,  15  Pa.  C.  C.  R.  170  (1894-) 


CHAPTER  IV. 

EMINENT   DOMAIN— GENERAL   PRINCIPLES. 

15.  Definition.  19.  Taking  for  Water. 

16.  How  Exercised.  20.  Turnpike  G)nipanies  —  Tele- 

17.  Land  Can  Only  be  Taken  for  phone  Lines. 

Public  Use.  21.  Nature  of  Estate  Acquired. 

i&  Necessity  for  Taking. 

Definition. 

15.  The  true  definition  of  eminent  domain  under  the  Penn- 
sylvania constitution  is,  "The  sovereign  power  vested  in  the 
State  to  take  private  property  for  public  use,  providing  first 
a  just  compensation  therefor."  ^ 


16.  The  appropriation  of  lands  under  the  exercise  of  the 
right  of  eminent  domain,  must  be  the  act  of  the  corporation 
by  a  resolution  adopted  by  the  president  and  board  of  directors, 
and  not  the  act  of  the  president  alone  without  corporate  ac- 
tion.^ 

Land  Can  Only  be  Taken  for  Public  Use. 

17.  A  railroad  company  organized  under  the  Act  of  April 
4,  1868,  will  not  be  restrained  under  the  Act  of  June  19,  1871, 
P.  L.  1361,  in  the  exercise  of  its  right  of  eminent  domain 
from  locating  its  road  on  the  land  of  another,  unless  it  is  clearly 
shown  that  such  corporation  is  engaged  in  a  private  and  not  a 
public  enterprise. 

The  Millersburg  Railroad  Company  located  and  was  about 
to  construct  a  line  of  railroad  across  the  plaintiff's  land.    The 

1  Trenton  Cut-OflF  R.  R.  &  Pennsylvania  R.  R.  v.  Newtown  Elec  Str. 
Ry.,  8  Dist  549  (1899),  per  Yerkes,  J. 

2  Schaadt  v.  Ironton  R.  R.,  22  Pa.  C.  C.  R.  loi  (1898) ;  6  North.  333 
(1898.) 
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plaintiff  alleged  that  said  railroad  is  proceeding  in  violation 
of  law  to  construct  and  locate  the  road  for  private  and  not  for 
public  use.  Reed,  P.  J.,  said  in  dissolving  the  preliminary  in- 
junction and  allowing  the  construction  of  the  road : 

"The  question  of  what  constitutes  a  public  use  is  one  of 
great  practical  difficulty,  and  no  inflexible  rule  can  be  laid  down 
for  its  determination.  Where  the  exercise  of  the  right  of  emi- 
nent domain  is  challenged  on  this  ground,  each  case  must  fur- 
nish its  own  rule.  The  use,  which  is  public,  however,  possesses 
some  general  characteristics  which  distinguish  it  from  a  pri- 
vate one.  In  the  former  the  right  is  vested  in  the  general  pub- 
lic, and  may  be  enforced  by  law  by  each  individual  member  of 
society.  It  is  a  right  held  in  common,  and  to  be  enjoyed  on  the 
same  terms  and  conditions  by  all  who  may  have  occasion  to 
avail  themselves  of  it.  But  it  does  not  follow  that  the  use  or 
benefit  must  be  available  to  the  whole  public,  or  to  any  con- 
siderable portion  of  it.  Nor  that  all  persons  must  be  bmefited 
alike.  The  fact  that  the  use  may  contribute  largely  to  the  ad- 
vantage of  some  private  enterprise  does  not  detract  from  its 
public  character.  The  general  welfare  of  the  people  of  the 
Commonwealth  is  promoted  by  private  business  enterprises 
which  develop  the  resources  of  the  State  and  add  to  the  general 
wealth  and  prosperity.  Convenient  and  adequate  means  of 
transportation  are  essential  to  their  existence,  and  the  com- 
mon carrier  which  supplies  them  with  such  means  is  serving  a 
public  interest  and  use,  and  not  a  private  business  enterprise. 
.  .  .  .  We  think  the  right  of  a  common  carrier  to  con- 
struct branches  and  spurs  to  connect  a  particular  business  con- 
cern or  establishment  with  its  main  line  is  well  settled  in  this 
State,  and,  on  principle,  it  would  seem  that  the  same  thing  may 
be  done  by  an  independent  corporation  clothed  with  a  like  fran- 
chise  Where  the  trade  and  travel  are  believed  to 

be  sufficient  to  warrant  the  construction  and  equipment  of  a 
railroad  to  accommodate  them,  the  courts  ought  not  to  be 
readily  moved  to  enjoin  the  enterprise  on  the  allegation  that  it 
serves  no  public  need,  or  does  not  tend  to  promote  the  public 
welfare."  ^ 

3  Rochester  &  Pittsburg  Coal  &  Iron  Co.  v,  Bcr wind- White  Coal  Min- 
ing Co.,  24  Pa.  C.  C.  R.  104  (1900.) 
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The  question  whether  a  railroad  was  a  bona  Ade  public  road, 
or  a  private  road  and  not  entitled  to  the  right  of  eminent  do- 
main  must  be  determined,  under  the  Act  of  1871  by  the  situa- 
tion of  affairs  at  the  time  the  charter  was  granted  whether  it 
could  serve  a  public  purpose. 

The  fact  that  the  railroad  did  not  perform  its  public  duties 
is  not  sufficient  to  deprive  the  road  of  the  right  of  eminent 
domain ;  it  is  only  ground  for  forfeiting  its  charter.* 

K ecesBity  for  Taking. 

18.'  A  railroad  company  operating  a  single  track  railway 
cannot  by  a  bill  in  equity  restrain  another  railroad  company 
from  taking  some  of  the  plaintiff's  land,  where  it  appears  that 
at  the  time  the  bill  was  filed  the  plaintiff  was  not  engaged  in 
laying  a  double  track,  and  neither  the  bill  nor  the  proofs  show 
that  a  second  track  was  necessary  and  it  conclusively  appears 
that  the  occupancy  of  the  land  was  important  to  the  defendant 
for  the  proper  exercise  of  its  corporate  powers  and  privileges.* 

Under  the  Act  of  March  17,  1869,  giving  railroad  companies 
the  right  to  take  land  by  eminent  domain  in  improving  their 
road,  a  railroad  company  may  condemn  land  for  a  second 
track,  which  deflects  from  the  original  route  one  and  one- 
half  miles,  runs  around  a  mountain  through  which  the  original 
route  is  tunneled  and  makes  the  second  track  over  two  miles 
longer  than  the  other,  where  it  appears  that  the  detour  will 
greatly  facilitate  the  movement  of  trains,  and  lessen  the  dan- 
ger to  traffic'  by  cutting  down  a  grade  of  sixty-seven  feet  per 
mile  to  thirty-seven  feet,  and  relieving  the  company  of  the  ne- 
cessity of  using  a  helper  engine  between  the  two  points,  the 
route  designated  being  the  only  one  between  the  two  points 
which  will  provide  an  easier  grade  than  that  of  the  original 
line.  Under  the  Act  of  April  3,  1872,  relating  to  straightened 
or  improved  lines  of  railroad,  the  company  will  be  permitted  to 
retain  the  use  of  the  original  track  while  operating  the  new 
track.* 

4  Windsor  Glass  G>.  v.  Union  R.  R.,  32  Pitts,  iii  (1901.) 

5  Pennsylvania  Schuylkill  Val.  R.  R.  t;.  Schuylkill  Nav.  Co.,  167  Pa. 

576  (189s.) 

6  Tissue  v.  Pittsburg  &  Connellsville  R.  R.,  12  Dist.  175  (1902.) 
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Taking  for  Water. 

19.  Under  the  general  railroad  law  of  1849  ^^^  ^^  supple- 
mentSy  a  railroad  company  has  the  right  to  condemn  land  to  be 
used  as  a  water  station  or  reservoir  for  the  storage  of  water 
for  use  in  the  operation  of  its  road  even  although  the  land 
to  be  condemned  does  not  abut  on  the  railroad  company's  right 
of  way.    "Water  is  a  material  in  one  sense  of  the  word,  just 
as  gravel  or  timber,  but  the  Act  of  1849  ^s  well  as  the  Act  of 
1856  evidently  contemplated  the  use  and  storage  of  water  by 
the  railroad  as  a  necessary  part  of  the  construction  of  the  road 
for  the  purpose  of  running  its  locomotives.    A  water  station 
necessarily  means  a  place  for  the  storage  of  water  for  use  of 
the  railroad.    What  those  stations  may  be  and  how  far  they 
may  extend  is  not  declared  in  the  Act.     Often,  perhaps  gener- 
ally, the  reservoirs  for  the  storage  of  water  for  use  of  the  rail- 
road locomotives  are  wooden  or  iron  tanks  but  not  necessarily 
so.    Nor  does  the  Act  of  Assembly  provide  or  intimate  how  or 
what  they  shall  be.    It  must  be  left  to  the  reasonable  discretion 
of  the  railroad  authorities,  governed  by  the  necessities  of  the 
case.     The  Act  of  1856,  which  provides  for  the  tender  of  a 
bond  as  compensation  for  the  taking  of  lands  and  of  water  and 
of  water  rights  or  materials  is  not  conclusive,  but  it  is  a  legis- 
lative construction  that  in  the  right  to  construct  water  sta- 
tions, the  Legislature  meant  to  include  the  taking  of  waters 
and  water  rights  under  the  power  of  eminent  domain.     It 
might  be  well  for  the  Legislature  to  define  more  clearly  the 
rights  of  railroad  companies  in  regard  to  water  stations  and 
waters  and  water  rights ;  but  in  the  case  before  us  it  seems  to 
us  that  in  making  its  reservoir — ^a  reservoir  being  a  necessary 
part  of  a  water  station — ^the  defendant  company  is  exercising 
a  reasonable  discretion  in  the  manner  in  which  it  proposes  to 
erect  the  works  to  meet  a  pressing  necessity  for  the  operation 
of  the  road."  ^ 


Tiixnpike  Gompaniea— Telephone  Lines. 

20.  A  turnpike  company  and  a  trolley  company,  occupying 

7  Smitfako  V.  Pittsburg  &  Western  Ry.,  5  Dist.  543  (1896) ;  27  Pitts.  17 
(1896L) 
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the  turnpike  under  a  lease,  have  a  property  interest  in  the  road 
which  cannot  be  interfered  with  or  encumbered  under  Art.  I, 
Section  lo  of  the  Constitution  without  just  compensation  first 
made  or  secured.  The  construction  of  a  telephone  line  along 
the  side  of  a  turnpike  the  middle  or  side  of  which  is  occupied 
by  a  trolley  company  imposes  an  additional  servitude  upon  the 
turnpike  and  trolley  companies  and  will  be  enjoined  until  just 
compensation  to  them  is  made  or  secured.^ 

Vatox^  of  BstaU  Aoquirtd. 

21.  One  who  owns  the  land  on  both  sides  of  a  right  of  way 
of  a  railroad  cannot,  under  the  Act  of  April  i6,  1838,  con- 
struct an  overhead  bridge  without  the  consent  of  the  railroad 
company.  A  railroad  company  in  the  exercise  of  its  right 
of  eminent  domain  condemned  for  the  uses  of  its  railroad  a 
certain  strip  of  ground  and  built  a  railroad  thereon.  The 
acquisition  of  this  strip  of  ground  completely  severed  the  lot 
of  plaintiff.  Plaintiff  used  the  ground  lying  on  both  sides 
of  the  railroad  for  the  handling  and  storage  of  coal  and  wood. 
In  the  prosecution  of  this  business  he  made  use  of  the  crossing 
at  grade  over  the  railroad  but  was  desirous  of  acquiring  a  sec- 
ond crossing  over  the  railroad  not  at  grade  but  by  means  of  a 
structure  elevated  in  the  air.  It  was  not  the  purpose  of  the 
plaintiff,  however,  to  abandon  the  use  of  the  crossing  at  grade 
as  he  intended  to  make  use  of  both  crossings. 

McCarthy,  J.,  in  refusing  to  allow  the  elevated  structure, 
said: 

"It  may  be  taken  as  the  well  settled  law  of  this  Common- 
wealth that  where  a  railroad  company  condemns  land  for  rail- 
road  purposes,  and  the  damages  for  such  taking  have  been  as- 
sessed and  paid,  the  railroad  acquires  a  complete  title  in  the 
nature  of  a  base  or  conditional  fee,  terminable  on  the  cesser 
of  the  use  for  railroad  purposes  in  the  surface  of  the  laud,  and 
so  much  of  the  land  beneath  the  surface  as  may  be  necessary 
for  the  support  of  the  surface,  and  coupled  with  that  interest 
it  acquires  the  right  to  exclusive  possession  of  the  land  so 

8  Lancaster  &  Susquehanna  Turnpike  Road  Co.  v,  G>lumbia  Tele- 
phone Co.,  10  Dist  322  (igoo.) 
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taken  and  to  deal  therewith  within  the  limits  of  railroad  uses 
as  absolutely  and  as  uncontrolled  as  an  owner  in  fee.  And  the 
plaintifiF  has  no  right  either  to  construct  or  maintain  an  over- 
head bridge  across  the  railroad  at  any  elevation  without  the 
prior  consent  of  the  railroad  company."  • 

Where  a  railroad  company  makes  an  actual  survey  on  the 
ground  for  a  right  of  way,  and  this  is  followed  by  selection 
and  proper  adoption  by  the  directors  of  the  company  such  ac- 
tion makes  a  fixed  and  definite  location  and  fastens  a  servi- 
tude upon  the  property  affected  thereby.  The  railroad  com- 
pany acquires  a  conditional  title  which  ripens  into  an  absolute 
one  when  compensation  is  made  or  a  bond  filed.  If  after  the 
location  of  the  right  of  way,  but  before  compensation  is  made, 
or  bond  filed,  the  owner  attempts  to  sell  the  land,  he  cannot 
give  a  good  marketable  title.^^ 

9  Speese  v.  Schuylkill  River  East  Side  R.  R.  Co.,  23  Pa.  C.  C.  R.  17 
(i8g8)  ;  8  Dist.  5S4  (1899) ;  see  s.  c  201  Pa.  568  (1902.) 

10  Johnston  v.  Gallery,  173  Pa.  129  (1896)  ;  27  Pitts.  123  (1896)  ;  Johns- 
ton V.  Calleiy,  184  Pa.  146  (1898) ;  29  Pitts.  123  (1898.) 
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pany.  31.  Notice  to  Land  Owners. 

25.  Bonds — Question  of  Title.  32.  Appeals. 

26.  Bonds — Action  on.  33.  Lien  Creditors. 

27.  Bonds — ^Appeal.  34.  Statute  of  Limitations. 

Bonds— Elf  ect  of  Tiling. 

22.  Where  a  bond  has  once  been  filed  and  the  landowner's 
rights  have  thereby  become  divested,  the  court  has  no  power 
to  order  the  discontinuance  of  the  condemnation  proceedings 
at  the  instance  of  the  railroad  company.^ 

Questions  as  to  the  validity  of  the  road  and  the  right  of  the 
company  to  take  the  land  cannot  be  raised  upon  exceptions 
to  the  bond.^ 

Bonds— Approval  of. 

23.  Upon  a  petition  by  a  railroad  company  to  approve  a 
bond,  questions  as  to  the  legal  or  constitutional  power  of  the 
company  to  take  the  land  will  not  be  determined.  The  form 
of  the  bond  and  adequacy  of  the  security  only  will  be  consid- 
ered, unless  perhaps  the  absence  of  authority  should  clearly  ap- 
pear in  the  recitals.' 

Bonds— Foreign  Surety  Company. 

24.  A  foreign  surety  company  will  not  be  accepted  as  surety 
for  a  railroad  company  on  a  land-damage  bond.^ 

1  Fischer  v,  Catawissa  R.  R.,  175  Pa.  554  (1896.) 

2  Wesit  Side  Belt  R.  R.  Go's  Bond,  33  Pitts.  213  (1902.) 

3  Bangor  &  Portland  R.  R.  Co.'s  Petition,  8  Dist.  65  (1898) ;  12  York 
113  (1898) ;  6  North.  317  (1898.) 

4  Altoona  &  Beech  Creek  Terminal  R.  R.  Co.'s  Bond,  24  Pa.  C  C.  R. 

S6i  (1901.) 
22 
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Bonds— Qnestioxi  of  Title. 

25.  A  bond  given  by  a  railroad  company  in  condemnation 
proceedings  will  not  pass  title  to  the  easement  of  a  right  of 
way,  where  the  entry  of  the  railroad  company  is  in  clear  vio- 
lation of  the  covenants  in  an  agreement  with  the  landowner, 
and  the  latter  has  a  standing  in  equity  to  enjoin  the  proceed- 
ings until  the  covenants  are  performed,  or  the  contract  is  re- 
scinded.*^ 

Bondi^— Actioii  on* 

26.  Where  the  sureties  on  a  bond  given  by  the  railroad 
company  to  secure  land  damages,  intervene  in  the  condemna- 
tion proceedings  they  cannot  allege  as  a  defense  in  an  action  on 
the  bond,  that  the  dissolution  of  the  railroad  company  prior  to 
the  condemnation  proceedings  abated  the  action,  and  dis- 
charged the  sureties.* 

An  action  upon  a  right  of  way  bond  cannot  be  maintained 
where  it  appears  from  the  statement  of  claim  that  a  judgment 
bad  been  entered  against  the  railroad  company  and  in  favor  of 
the  plaintiff,  for  the  taking  of  the  right  of  way,  although  the 
statement  avers  that  such  judgment  was  improperly  and  fraud- 
ulently procured  under  an  alleged  agreement  of  the  parties 
without  trial  or  submission  of  evidence.'' 


27.  An  order  fixing  the  amount  of  a  bond  in  railroad  con- 
demnation proceedings  is  interlocutory  in  character  and  no  ap- 
peal lies  from  it.® 

Appointmont  of  Viewers. 

28.  Where  the  only  objections  to  the  appointment  of  view- 
ers in  condemnation  proceedings  are  based  on  matters  of  fact 
affecting  title,  which  are  not  admitted,  the  Supreme  Court  on 

5  Semple  v.  Geveland  &  Pittsburgh  R.  R.,  172  Pa.  369  (1896) ;  26 
Pitts.  240  (i8g6.) 

6  Keller  v,  Harrisburg  &  Potomac  R.  R.,  161  Pa.  504  (1894.) 

7  Harris  v.  Schuylkill  River  East  Side  R.  R.,  159  Pa.  468  (1894.) 

8  Pittsburg,  Carnegie  &  Western  R.  R.  v.  Gamble,  204  Pa.  196  (1902.) 
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cerHorari,  will  not  reverse  the  order  of  the  lower  court  over- 
ruling  the  objections.* 

The  Act  of  Jime  8,  1893,  authorizing  the  appointment  of 
viewers  to  assess  damages  without  previous  attempt  to  settle 
with  the  owner,  where  title  is  in  dispute,  allows  the  corporation 
to  proceed  in  such  case  but  does  not  contemplate  the  settle- 
ment of  the  controversy  on  exceptions  to  such  proceedings. 
Jurisdiction  is  conferred  under  the  Act  if  there  is  a  real  con- 
troversy. Where  the  record  does  not  show  that  the  route 
passes  through  the  curtilage  of  a  dwelling,  which  is  prohibited 
by  the  Act  of  February  19,  1849,  and  it  is  denied,  the  remedy 
is  by  injunction  and  not  by  exceptions  to  the  petition.^® 

Duties  of  Viewers. 

29.  The  quantity  of  land  which  a  railroad  company  is  al- 
lowed to  appropriate  is  not  determined  by  the  viewers ;  it  is  not 
their  duty  to  fix  the  lines  of  the  appropriation;  the  railroad 
company  under  its  right  of  eminent  domain  surveys  and  ap- 
propriates the  land  within  the  limits  fixed  by  the  statute  and 
points  out  the  boundaries.  The  viewers  assess  the  damages 
for  the  land  taken  according  to  the  boundaries  thus  fixed  by  the 
company.^  ^ 

View  of  Premises. 

30.  The  report  of  viewers  appointed  under  the  Act  of  Feb- 
ruary 19,  1849,  must  be  based  upon  personal  observation,  and 
their  report  will  be  set  aside,  when  the  view  was  made  at  a 
time  when  the  ground  was  covered  with  snow,  and  they  deter- 
mined the  character,  quality  and  value  of  the  land  from  the  evi- 
dence of  witnesses  called  before  them.^^ 

Kotice  to  Land  Owners. 

31.  If  a  landowner  has  notice  of  the  time  and  place  of  meet- 
ing of  viewers,  he  is  bound  by  the  report  of  viewers  after  the 

9  Bredin  v,  Pittsburgh  &  Western  Railway,  165  Pa.  262  (1895.) 

10  Lehigh  &  New  England  R.  R.  Co/s  Petition,  7  North.  77  (iSgS^) 

11  Zahn  V,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  184 
Pa.  6S  (1898) ;  28  Pitts.  348  (189&) 

12  Jeffries  v,  Tuscarora  R  R.,  9  Dist  17  (1899-) 
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lapse  of  many  years  of  silence.  A  railroad  company  occupied 
land  for  many  years  without  objection  from  the  landowner. 
In  an  action  to  set  aside  the  appointment  of  viewers  and  pro- 
ceedings thereunder,  the  landowner  denied  that  a  person  duly 
served  with  notice  as  his  agent  was  such  in  fact,  but  did  not 
aver  that  he  did  not  acquire  actual  knowledge  of  the  proceed- 
ings and  occupancy  thereunder  which  was  open  and  notorious 
in  its  nature ;  it  was  held  that  the  proceedings  would  not  be  set 
aside.^* 

Appeals. 

32.  Where  an  appeal  has  been  taken  from  the  report  of  view- 
ers by  having  the  prothonotary  note  the  fact  of  appeal  upon  the 
docket  the  appeal  will  be  allowed.  It  is  not  necessary  in  order 
to  perfect  an  appeal  to  file  a  separate  paper.** 

On  an  application  for  an  appeal  from  an  award  of  arbitrators 
in  forma  pauperis  under  the  Act  of  June  i6,  1836,  the  court 
will  permit  the  appeal  without  the  payment  of  costs.*' 

Iiiesi  Creditors. 

33.  Although  damages  which  are  assessed  for  the  appropria- 
tion of  land  by  a  railroad  company  under  the  right  of  eminent 
domain  are  payable  to  the  owner  of  land,  even  if  he  be  insol- 
vent, still  lien  creditors  upon  application  to  the  equity  powers 
of  the  court  may  have  the  fund  apportioned  to  their  liens.** 

statute  of  Limitations. 

■ 

34.  The  Act  of  April  17,  1866,  limiting  the  time  within 
which  action  may  be  brought  against  railroad  companies  for 
damages  for  right  of  way  or  the  use  and  occupancy  of  land  is 
avoided  by  Sec.  21,  Art.  3  of  the  Constitution  of  1874.    In  an 

13  Peach  Bottom  Ry.  Co.  v.  McAlister,  7  Super.  Ct.  574  (1898)  ;  af- 
firming II  York  75  (1897.) 

14  Brown  v.  Southwest  Pennsylvania  Ry.,  32  Pitts.  g2  (1901) ;  10  Dist 
653  (1901) ;  25  Pa.  C.  C.  R.  343  (1901.) 

15  Sinnot  v,  Delaware  County  &  Philadelphia  Pass.  Ry.,  7  Del.  599 
(1900);  9  Dist  70s  (1900.) 

16  Mack  V.  Eastern  &  Northern  R.  R.,  7  North.  318  (1900)  ;  10  Dist. 
102  (1900.) 
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action  to  recover  damages  for  land  taken  by  a  railroad  company 
the  entry  was  made  upon  plaintifiTs  land  in  1870,  the  road  com- 
pleted in  1 87 1  and  proceedings  b^mi  by  petition  for  the  ap- 
pointment of  viewers  in  1899.  ^^  ^^'^^  ^^^  ^^^  ^^  action  was 
not  barred  by  the  five  years'  statute  of  limitations  contained  in 
the  Act  of  April  17,  1866. 

Aliter  if  the  bar  of  the  statute  had  been  complete  at  the  time 
of  the  adoption  of  the  Gmstitution.^^ 

Where  a  railroad  company  carries  its  tracks  across  a  street 
by  bridges  and  viaducts,  the  right  of  action  of  a  property  owner 
on  the  street  is  complete  not  later  than  the  time  when  the  work 
commenced,  had  progressed  to  such  an  extent  as  to  obstruct 
ingress  and  ^;ress  to  and  from  the  property  to  the  street; 
and  if  he  permits  six  years  to  expire  after  that  time  before 
bringing  suit,  his  claim  will  be  barred  by  the  statute  of  limita- 
tions.** 

17  Dietrich  v.  Southern  Pcmuylvama  Ry.  &  Mining  Co.,  14  Yoiic  i 
(1900.) 

18  Cass  V,  Pennsylvania  Ca,  159  Pa.  273  (1893-) 
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0«D«ral  Bole. 

35.  Where  land  has  been  taken  by  a  railroad  company  under 
the  right  of  eminent  domain  the  owner  is  entitled  to  recover 
what  the  property  of  which  he  has  been  deprived  would  have 
produced  to  him,  not  what  it  might  be  worth  to  the  person  tak- 
ing it.^ 

The  correct  rule  in  estimating  the  damages  is  to  take  the 
difference  of  the  entire  property  or  tract  as  a  whole,  unaffected 
as  it  was  before  the  railroad  was  laid  upon  it,  and  as  it  is  af- 
fected by  the  railroad  after  it  is  finished  or  completed.  Evi- 
dence of  the  value  of  the  property  before  the  completion  of  the 
road  is  incompetent* 

The  measure  of  damages  for  the  location  of  a  railroad 
through  one's  land  is  the  diffterence  in  the  market  value  be- 
fore and  after  the  construction  of  the  railroad,  and  this  in- 
cludes all  the  elements  of  depreciation  and  represents  the 


1  Lehigh  Coal  Co.  v,  Wilkes-Barre  &  Eastern  R.  R.,  187  Pa.  145  (i8g8)  ; 
9  Kulp  235  (1898),  reversing  8  Kulp  540  (1897.) 

2  Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.,  157  Pa.  174  (1893.) 
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whole  loss.  Separate  items  are  to  be  considered  not  as  dis- 
tinct items  of  loss,  but  as  they  affect  the  market  value.  These 
items  embrace  the  diversion  of  surface  water,  the  invasion  of 
privacy,  the  deprivation  of  means  of  access,  the  burden  of  addi- 
tional fencing,  the  change  of  roads,  the  imminent  danger  of 
fire  not  resulting  from  negligence,  and  like  matters,  which  are 
to  be  taken  into  consideration  as  affecting  the  market  value  of 
a  property  as  a  whole.  The  inquiry  is  limited  as  to  whether 
it  will  be  prejudical  or  advantageous  to  the  property  as  such 
and  not  to  the  owner  in  any  special  use  he  may  make  of  it.' 

If  a  part  only  of  the  property  is  taken,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  what  remains  and 
the  value  of  the  whole  before  the  injury.* 

Where  a  railroad  company  changes  the  grade  of  a  street  in 
consequence  of  which  an  abutting  land  owner's  property  de- 
preciates in  value,  the  railroad  company  is  liable,  and  the 
owner  should  be  compensated  in  the  amount  of  the  deprecia- 
tion in  the  value  of  his  property.^ 

Evidence  of  particular  sales  is  inadmissible  to  establish  mar- 

3  Hewitt  V,  Pittsburgh,  Shawmut  &  Northern  R.  R.  G).,  19  Super.  Ct 
304  (1902.) 

The  universal  practice  in  Pennsylvania  in  regard  to  the  assessment 
of  damages,  has  been  to  assess  all  the  damages  done  or  likely  to  be  done 
to  the  premises  through  which  the  railroad  passes,  including  the  use  and 
occupation  of  the  ground  occupied;  the  materials  taken  from  the  land  ad- 
joining the  limits  of  the  right  of  way;  increased  danger  by  fire,  incon- 
venience from  noise,  additional  burden  imposed  upon  the  land  by  reason 
of  fencing,  inconvenience  of  farming  parts  of  land  separated  from  each 
other  by  the  railroad;  increased  difliculties  in  reaching  bams  and  other 
buildings  in  the  ordinary  use  of  the  property,  damages  likely  to  result 
from  drainage  and  other  causes  arising  from  the  construction  of  the  road 
and  other  similar  disadvantages.  These  and  such  as  these  have  always 
been  held  as  proper  subjects  of  inquiry  by  viewers,  and  on  appeal  from  their 
award  by  juries,  in  estimating  the  difference  between  the  value  of  the  land 
as  it  was  before  the  railroad  was  constructed  and  its  value  after  the  con- 
struction.—Robinson  V.  Pennsylvania 'R.  R.,  6  Super.  Ct.  383  (1898),  per 
Beaver,  J. 

4  Spring  City  Gas  Light  Company  v,  Pennsylvania  Schuylkill  Valley 
Railroad,  167  Pa.  6  (1895)  ;  "  Montg.  53  (1895),  reversing  10  Montg.  69 

(1894.) 

5  Hare  v.  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis  Ry.,  10  Super. 

Ct  647  (1899.) 
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• 

ket  value ;  the  general  selling  price  in  the  neighborhood  at  the 
time  is  the  test  of  value.  Nor  is  the  market  value  necessarily 
the  price  it  would  command  in  a  forced  sale  by  public  auction. 
It  is  estimated  upon  a  fair  consideration  of  the  location  of  the 
land,  the  extent  and  condition  of  its  improvements,  its  quantity 
and  productive  qualities  and  the  uses  to  which  it  may  reason- 
ably be  applied,  taken  with  the  general  selling  price  of  lands 
in  the  neighborhood.* 

A  railroad  company  after  appropriating  a  right  of  way  and 
filing  a  bond  afterward  abandoned  this  location  and  selected 
another  in  the  same  tract;  it  was  held  that  while  the  appro^ 
priation  by  the  first  taking  was  complete  as  soon  as  the  rail* 
road  company  filed  its  bond,  the  market  value  of  the  property 
was  to  be  determined  not  only  by  the  taking  but  also  from  the 
construction  and  operation.' 


36.  In  order  that  two  properties  having  no  physical  con- 
nection may  be  regarded  as  one  in  the  assessment  of  damages 
for  right  of  way,  they  must  be  so  inseparably  connected  in  the 
use  to  which  they  are  applied  as  that  the  injury  or  destruction 
of  one  must  necessarily  and  permanently  injure  the  other.* 

Plaintiff  owned  land  which  was  taken  by  defendant  who 
constructed  a  railroad  through  it.  Plaintiff  had  erected  on  the 
land  a  large  paper  factory,  a  mansion  house  with  stables,  tene- 
ment houses  for  workmen,  pulp  mills  and  all  the  accessories  for 
a  proper  operation  of  the  plant.  There  was  a  stream  of  pure 
water  on  tiie  land,  also  a  reservoir  for  retaining  pure  water. 
Prior  to  the  erection  of  the  paper  mill  the  Reading  Railroad 
had  been  located  through  the  land  upon  an  elevated  structure, 
having  a  right  of  way  thirty  feet  wide,  and  long  afterward 
plaintiff  conveyed  to  the  same  company  a  strip  adjoining  this 
right  of  way  for  railroad  purposes.    The  mill  was  on  one  side 

6  Hewitt  V.  Pittsburgh,  Shawmut  &  Northern  R.  R.,  19  Super.  Ct  304 
(1902.) 

7  Rudolph  V.  Pennsylvania  Schuylkill  Valley  Railroad  Company,  186 
Pa.  541  (1898)  ;  14  Montg.  150  (1898.) 

8  Kossler  v.  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.,  208  Pa. 
50  (1904) ;  Rudolph  v.  Penna.  Schuylkill  Valley  R.  R.,  186  Pa.  541  (1898.) 
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of  this  right  of  way  and  the  stream  and  reservoir  on  the  other. 
In  holding  that  the  conveyance  was  not  a  severance  of  the 
tract  into  two  distinct  parcels  of  land  Dean,  J.,  said :  "The  con- 
ve3rance  to  plaintiff  is  of  the  land  as  an  entirety  and  it  was  in 
fact  in  one  tract.  The  Reading  Railroad  appropriated  a  right 
of  way  through  it  and  long  afterwards  plaintiff  conveyed  to 
the  same  company  a  strip  adjoining  this  right  of  way  for  rail- 
road purposes.  The  property  was  purchased  by  plaintiff  for  a 
distinct  purpose,  the  manufacture  of  paper ;  the  whole  tract  was 
as  necessary  to  his  purpose  as  any  part  of  it;  the  stream  and 
the  land  adjoining,  while  not  intended  to  supply  a  water 
power,  were  intended  to  secure  an  uninterrupted  and  uninter- 
fered  with  supply  of  water  for  manufacturing  purposes  in  the 
mill.  Without  the  supply  of  water  furnished  from  the  stream 
and  reservoir  on  the  land  on  the  opposite  side  of  the  Reading 
Railroad  the  paper  mill  could  not  be  operated.  The  water  and 
the  land  on  which  it  was  accumulated  constituted  an  indispen- 
sable appurtenance  of  the  mill  and  made  the  whole  one  prop- 
erty, and  the  mere  right  of  way  and  conveyance  could  not  de- 
stroy this  identity  as  one  property.  Here  the  land  was  not  dis- 
connected except  that  a  common  carrier  serving  the  manu- 
factory ran  its  cars  over  the  surface  and  even  then  plaintiff  had 
a  right  of  way  across  the  railroad.  If  the  taking  by  defendant 
had  been  at  one  time  instead  of  at  different  dates  in  distinct 
parcels  one  view  could  have  embraced  every  item  of  plaintiff's 
claim.  The  court  below  therefore  committed  no  error  in  as- 
suming in  its  instruction  to  the  jury  that  the  property  injured 
by  the  taking  was  one  property  and  that  injury  to  the  water 
which  supplied  the  mill  on  the  part  west  of  the  Reading  Rail- 
road was  a  proper  subject  for  consideration  in  assessing  conse- 
quential damages  to  the  mill  property  east  of  the  road."  • 

Plaintiff's  statement  set  forth  the  ownership  of  an  entire 
property  extending  on  both  sides  of  Forbes  street,  consisting  of 
a  two  story  frame  house  and  outbuildings  erected  thereon. 
By  the  testimony  it  appeared  that  the  whole  tract  contained 
about  four  and  one-half  acres,  of  which  about  two  and  a  half 


9  Rudolph  V.  Pennsylvania  Schuylkill  Valley  R.  R.  G).,  i86  Pa,  541 
(1898);  14  Montg.  150  (i8ga.) 
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acres  were  on  the  left  side  of  Forbes  street  without  any  build- 
ings and  about  two  acres  with  the  buildings  were  on  the  right 
side  of  the  street.  The  defendant's  railroad  was  located 
through  the  two  and  a  half  acre  part  of  the  tract  at  a  dis- 
tance of  about  one  hundred  and  sixty  feet  from  Forbes  street. 
The  statement  claimed  damages  to  the  entire  property,  but  at 
the  trial  plaintiff  alleged  that  there  was  no  injury  done  to  the 
land  on  the  right  side  of  the  street  A  verdict  for  $4,710  was 
rendered  which  represented  the  whole  amount  of  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  location  and  construc- 
tion of  the  railroad  on  the  property  as  an  entirety.  It  was  held 
not  to  be  error  to  admit  evidence  that  the  injury  to  the  prop- 
erty was  confined  to  the  portion  of  the  property  through 
which  the  railroad  was  laid,  Green,  J.,  saying:  "Beyond  all 
question  no  further  claim  for  this  cause  can  ever  again  be  es- 
tablished for  any  part  of  this  property.  The  claim  for  which 
the  verdict  was  given  is  a  unit  and  it  covers  the  whole  of  the 
property.  It  was  perfectly  manifest  that  the  location  and  con- 
struction  of  the  road  could  not  and  did  not  affect  the  part  of 
the  property  on  the  right  side  of  Forbes  street  and  this  was  so 
testified  by  the  plaintiffs  and  their  witnesses,  and  no  attempt 
was  made  to  prove  any  damage  to  that  part  of  the  property. 
In  these  circumstances  we  cannot  see  any  objection  to  the  ad- 
mission of  the  testimony  to  prove  what  was  the  actual  state  of 
the  facts,  to-wit :  That  the  injury  was  confined  to  the  part  of 
the  property  through  which  the  road  was  laid.  If  all  the  in- 
jury was  confined  to  one  part  and  there  was  no  injury  to  the 
other  part,  it  follows  that  the  injury  to  the  part  that  was  af- 
fected was  the  injury  to  the  whole."  ^^ 

A  railroad  was  located  over  one  of  two  adjoining  lots  which 
were  separated  by  a  stream  with  such  high  and  steep  banks 
as  to  permit  no  passage,  except  by  a  bridge.  No  bridge,  how- 
ever, had  been  built.  It  did  not  appear  that  the  two  lots  had 
ever  been  used  as  a  single  tract,  but  there  was  testimony  that 
the  smaller  tract  on  which  the  railroad  was  not  located  had 
been  purchased  for  the  purpose  of  affording  access  by  means  of 
a  bridge  to  the  other  tract.    It  was  held  that  the  jury  could  not 

10  O'Brien  v.  Schenley  Park  &  Highlands  Ry.  Co.,  194  Pa.  336  (1899.) 
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be  instructed  as  a  matter  of  law  that  they  could  consider  the 
two  lots  as  a  whole  in  assessing  the  damages.^  ^ 

The  mere  fact  that  a  canal  divides  a  farm  into  two  separate 
and  distinct  tracts  does  not  operate  to  prevent  the  admission  of 
evidence  to  show  the  depreciation  of  the  value  of  the  farm  as  a 
whole,  although  it  appears  that  the  railroad  was  wholly  on  one 
of  the  portions  of  the  farm  into  which  it  was  divided  by  the 
canal,  and  that  the  deed  to  the  owner  described  separately  the 
parts  lying  on  either  side  of  the  canal.** 

Tenants. 

37.  Where  a  lease  provides  that  if  the  property  shall  be 
taken  by  a  railroad  company  that  nothing  in  the  lease  should 
"prevent  the  lessees  from  recovering  damages  for  such  tak- 
ing/' sub-lessees  who  had  no  knowledge  of  the  contents  of 
the  lease  may  recover  the  value  of  their  leasehold  from  the  rail- 
road company  which  condemned  the  property.** 

Taking  of  Sight  of  Way. 

38.  Where  the  owners  of  adjoining  lands  have  so  con- 
strued a  deed  that  the  owner  of  one  of  the  tracts  has  for 
seventy  years  used  a  lane  over  the  land  of  the  second  owner, 
the  owner  of  the  first  tract  may  recover  damages  from  a  rail- 
road company  for  removing  an  overhead  bridge  which  the 
company  had  erected  fifty  years  before  to  span  a  cut  in  the 
lane  made  necessary  in  the  construction  of  the  railroad.  In 
such  a  case  the  private  way  was  appurtenant  to  the  first  owner 
of  the  land,  and  when  the  railroad  company  to<^  possession  of 
it  by  removing  the  bridge  it  was  responsible  to  him  for  the 
damages  which  he  sustained,  the  measure  of  damages  being  the 
difference  between  the  market  value  of  the  land  before  and 
after  the  taking  of  the  lane.^* 

Where  a  landowner  conveys  real  estate  to  a  railroad  com- 

11  Kossler  v,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.,  208  Pa. 
50  (1904.) 

12  Cameron  v,  Pittsburgh  &  Lake  Erie  R.  R.,  157  Pa.  617  (i8g3.) 

13  Boteler  v,  Philadelphia  &  Reading  Terminal  Railway,  164  Pa.  397 

(1894.) 

14  Neff  V.  Pennsylvania  R.  R.,  202  Pa.  371  (1902.) 
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pany  for  full  value,  reserving  in  his  deed  a  ferry  landing  and  a 
private  right  of  way  over  and  across  the  land  conveyed,  the 
work  of  constructing  the  crossing  to  be  done  by  the  railway 
company,  the  company  may  subsequently  condemn  both  the 
ferry  landing  and  the  right  of  way.^^ 

In  condemnation  proceedings  the  jury  has  no  right  to  allow 
damages  for  distinct  items  whether  estimated  by  experts  or 
other  witnesses,  and  reach  the  amount  of  their  verdict  in  that 
way.  Thus  it  is  error  to  so  instruct  a  jury  as  to  lead  it  to 
think  that  it  may  separately  assess  the  value  of  a  right  of 
way.^* 

Where  a  railroad  company  took  the  whole  of  an  alleyway, 
the  property  owner  may  recover  the  difference  in  value  of  his 
property  before  and  after  the  taking,  but  there  can  be  no  re- 
covery for  injury  to  the  property  caused  by  the  smoke,  noise, 
ashes  and  vibration  from  the  railroad.*^ 


City 

39.  Where  a  railroad  is  located  diagonally  across  town  lots 
and  one  hundred  and  ten  feet  from  the  owner's  dwelling,  the 
owner  is  entitled  to  recover  not  only  the  value  of  the  land  ac- 
tually taken,  but  also  damages  for  the  depreciation  in  the  value 
of  the  remainder  of  the  lot,  and  the  jury  may  take  into  con- 
sideration all  injuries  which  would  probably  and  actually  re- 
sult from  the  reasonable  and  usual  operation  of  the  railroad, 
such  as  annoyance  from  smoke,  noise,  dust  and  jarring  of  the 
house  by  passing  trains.  The  jury  may  also  take  into  consider- 
ation the  construction  of  a  water  tank  near  the  house,  if  it 
appears  that  the  water  tank  multiplied  trains  at  that  point,  and 
caused  a  more  frequent  use  of  the  road-bed  on  the  property.^® 

Where  a  railroad  was  located  through  a  large  piece  of 
gfround  situate  on  the  public  street  of  a  large  city,  the  owner 

15  Kenney  v.  Pittsburgh,  Virginia  &  Charleston  Ry.,  208  Pa.  30  (1904.) 

16  Struthers  v,  Phila.  &  Del..  County  R.  R.,  174  Pa.  291  (1896) ;  6  Del. 
354  (1896),  reversing  4  Dist.  675  (1895),  reversing  6  Del  190  (1895),  re- 
versing II  Montg.  136  (1895)  ;  see  also  Kossler  v,  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Ry.,  208  Pa.  50  (1904-) 

17  Philips  V,  Philadelphia  &  Reading  Terminal  R.  R.,  184  Pa.  537  (1898.) 

18  Comstock  V.  Clearfield  &  Mahoning  Ry.,  169  Pa.  582  (1895.) 
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may  be  permitted  in  condemnation  proceedings  to  inquire  of  a 
witness  as  to  the  value  of  the  land  considering  that  it  was 
possible  to  lay  it  out  in  lots.  A  witness  was  asked  the  ques- 
tion, "What  would  you  say  was  the  fair  value  of  the  property 
as  it  stood  immediately  before  the  railroad  was  constructed ;  1 
don't  want  you  to  take  into  consideration  the  laying  out  into 
lots  but  the  possibilities  that  it  could  be  done  and  the  possibili- 
ties of  developing  the  property?"  In  holding  this  to  be  a 
proper  question  the  court  said :  "This  was  not  an  inquiry  as  to 
all  the  possible  uses  that  could  be  made  of  the  land  nor  as  to  the 
erection  of  improvements  or  the  carrying  on  of  business  upon 
it,  but  merely  an  inquiry  as  to  the  value  of  the  land  considering 
that  it  was  possible  to  lay  it  out  into  lots.  It  must  be  borne  in 
mind  that  die  property  in  question  was  a  rather  large  sized 
piece  of  ground  situate  on  a  public  street  of  a  large  city,  this 
particular  part  of  it  without  any  buildings  upon  it  and  mani- 
festly capable  of  being  laid  out  and  sold  in  lots.  We  do  not 
understand  that  an  owner  may  not  prove  that  fact  as  to  prop- 
erty so  situated.  On  the  contrary,  such  an  obvious  and  advan- 
tageous use  of  the  land  situated  as  this  is  would  be  a  funda- 
mental and  essential  feature  in  considering  what  its  market 
value  would  be.  If  it  were  a  piece  of  vacant  land  lying  in  the 
open  country  as  part  of  a  farm  with  no  indications  of  its  being 
marketable  as  town  lots  the  objection  would  be  more  pertinent 
and  would  probably  prevail.  But  land  situated  and  constituted 
as  this  was,  its  possible  disposition  as  city  lots  was  an  essen- 
tial feature  of  its  value  and  something  which  the  owner  had  a 
right  to  submit  to  the  jury."  *• 

Evidence  as  to  how  many  building  lots  a  tract  of  land  or  any 
part  of  it  could  be  divided  into  and  what  such  lots  might  be  sold 
for  in  the  future  is  inadmissible.  "The  jury  may  take  into  con- 
sideration any  purpose  for  which  the  land  had  value  at  the 
time  of  the  entry  of  the  railroad  company — its  quantity,  its  lo- 
cation with  reference  to  other  improvements,  its  adaptability 
for  particular  purposes  giving  it  value,  but  it  would  be  im- 
proper to  arrive  at  the  amount  of  damages  by  estimating  the 
number  of  lots  into  which  the  whole  tract  or  any  part  of  it 
might  be  divided  and  then  estimating  what  such  lots  might 

19  O'Brien  v.  Schcnlcy  Park  &  Highlands  Ry.  G).,  194  Pa.  331S  (18991) 
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in  the  future  be  sold  for  and  considering  how  the  location  of 
the  road  might  aflFect  the  value  of  such  lots."  '* 

Where  a  jury  based  their  verdict  upon  valuations  taken  from 
a  map,  which  was  prospective  of  what  might  be  done  with  the 
premises  if  divided  into  city  lots  and  which  did  not  represent 
actual  conditions  then  existing  the  verdict  will  be  set  aside.^^ 

Where  land  within  the  limits  of  a  borough  is  condemned  by 
a  railroad  company,  the  owner  may  show  that  his  land  could 
be  improved,  that  a  time  for  another  and  more  advantageous 
use  had  arrived,  and  that  the  natural  development  of  the  bor- 
ough had  brought  the  land  into  the  market  for  building  pur- 
poses; but  he  cannot  offer  in  evidence  a  plan  of  streets  pre- 
pared after  the  location  of  the  road,  and  not  approved  until 
after  the  railroad  was  built.  The  condition  of  the  property 
before  or  after  the  completion  of  the  road  which  fixes  its 
value,  is  its  actual  condition.  The  fact  that  streets  existed 
and  that  their  natural  extension  would  reach  the  land  af- 
fected, are  facts  open  to  observation  and  proper  for  the  con- 
sideration of  the  jury;  but  the  future  action  of  the  borough 
authorities  in  the  extension  of  existing  streets  or  in  the  open- 
ing of  new  ones,  is  a  matter  of  mere  conjecture.^' 

Where  land  has  been  laid  out  by  tenants  in  common  show- 
ing lots,  streets  and  alleys  under  an  agreement  to  partition  the 
land  themselves,  but  before  the  deeds  were  executed  and  the 
plans  were  recorded,  the  land  is  condemned  by  an  incline  plane 
company,  the  owners  are  entitled  to  recover  damages  for  the 
land  actually  taken,  and  also  for  the  appropriations  for  ways 
and  easements  appurtenant  to  the  land.  The  streets  not  opened 
or  accepted  by  the  public  cannot  be  treated  as  actual  streets. 
The  plan  itself  may  be  used  as  evidence  of  the  capacity  of  the 
land  for  improvements  in  a  certain  way,  and  the  company  may 
be  permitted  to  show  an  equally  advantageous  use  of  the  land 
in  a  different  way.*' 

TO  Rdber  v.  Butler  k  Pittsbufg  R.  R.,  201  Pa.  49  (1901.) 

21  Sooth  Side  Land  Co.  v.  Easton  ft  Northern  R.  R.,  6  North.  313  (i8g8.) 

22  Walker  v.  Sooth  Chester  R.  R.,  174  Pa.  268  (1896)  ;  6  Del.  3ap  (1896), 
reversing  s.  c  6  Del  ago  (1895)  ;  9  York  139  (1895-) 

23  Phillips  V.  St.  Qair  Incline  Plane  Co.,  166  Pa.  21  (1895) ;  26  Pitts. 

41  (189s.) 
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General  Appreciation  of  Property. 

40.  The  general  appreciation  of  property  in  a  neighborhood 
resulting  from  the  construction  of  a  railroad  cannot  be  con- 
sidered in  adjusting  the  damages  to  a  special  property.  The 
advantages  which  are  to  be  considered  in  connection  with  the 
disadvantages  are  such  as  are  special  to  the  property  affected, 
and  give  it  an  increased  value  above  the  general  appreciation  of 
property  in  the  neighborhood.  It  is  consequently  error  to 
limit  the  rule  so  as  to  give  to  the  railroad  company  merely  the 
benefit  of  the  increase  in  the  value  of  the  property  taken  in 
excess  of  the  increase  in  value  of  any  other  property  affected  by 
the  construction  of  the  railroad.  The  company  has  a  right 
to  have  the  jury  consider  the  advantage  to  each  property  which 
was  special  and  peculiar  to  it  as  compared  with  the  advantage 
to  the  property  in  the  neighborhood  which  was  general.** 

Depreciation  of  Property. 

41.  Where  a  railroad  appropriates  the  bed  of  a  stream  either 
in  whole  or  in  part  for  its  right  of  way,  and  by  the  construction 
and  ordinary  operation  of  the  road  pollutes  the  stream,  the 
owner  is  entitled  to  damages  and  the  jury  in  considering  the 
value  of  the  land,  may  consider  the  depreciation  of  the  prop- 
erty by  the  pollution  of  the  stream.^^ 

Injuries  to  Oaa  Plant. 

42.  In  estimating  the  damage  done  to  property  by  the  exer- 
cise of  the  right  of  eminent  domain,  the  jury  will  not  be  per- 
mitted to  award  speculative  damages.  Thus  where  a  small 
piece  of  land  belonging  to  a  gas  company,  but  not  occupied,  as 
part  of  the  gas  plant,  was  taken,  it  was  held  to  be  serious  error 
to  charge  the  jury  that  "in  ascertaining  the  market  value  of 
the  property  in  question,  if  the  jury  find  that  its  highest  avail- 
able use  at  the  time  of  the  taking  was  that  of  a  gas  plant,  they 
have  the  right  to  consider  the  future  growth  of  the  borough, 
the  increased  demand  for  gas,  as  far  as  these  considerations 

■ 

24  Mahaffey  v.  Beech  Creek  Railroad,  163  Pa.  158  (1894.) 

25  Rudolph  V.  Pennsylvania  Schuylkill  Valley  Railroad  Company,  186 
Pa.  541  (1898) ;  14  Montg.  150  (189a) 
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affect  its  market  value ;  and  if  the  jury  find  that  by  reason  of 
the  location  of  the  railroad  through  the  property  its  availability 
has  been  curtailed,  lessened  or  partly  destroyed,  they  have  the 
right  to  consider  these  questions  so  far  as  they  affect  the  mar- 
ket value  of  the  property  as  a  whole  immediately  after  the  tak- 
ing." «• 

Injuries  to  Stream. 

43.  Where  a  railroad  company  in  condemnation  proceedings 
claimed  that  the  owner  of  the  land  had  already  been  com- 
pensated for  the  pollution  of  a  stream  by  another  railroad 
company  which  had,  some  years  before,  located  its  railroad 
through  the  same  tract,  the  evidence  showed  that  the  first 
company  used  anthracite  coal  which  caused  no  serious  incon- 
venience, while  the  defendant  consumed  bituminous  coal,  which 
had  a  very  polluting  effect  on  the  water.  It  was  held  that  the 
question  of  fact  as  to  whether  the  owner  had  already  been 
compensated  was  for  the  jury.*'' 

Calm  PUes. 

44.  Where  a  railroad  company  located  its  right  of  way 
across  culm  piles  of  the  plaintiff  he  is  entitled  to  recover  the 
market  value  of  the  coal  in  the  bank  at  the  breaker  at  the  time 
the  taking  occurred  less  the  estimated  cost  of  removing, 
cleaning,  screening  and  preparing  for  market,  and  in  estimat- 
ing the  market  value  the  advantages  of  getting  a  present  lump 
sum  instead  of  instalments  from  time  to  time  by  sales  of  the 
coal,  and  also  the  just  allowance  to  be  made  for  wear  and  tear 
of  machinery,  interest  on  capital  invested,  etc.,  are  proper  sub- 
jects for  consideration.*' 

In  statutory  proceedings  against  a  railroad  company  to  re- 
cover damages  for  culm  taken  by  a  railroad  for  its  own  pur- 

126  Spring  City  Gas  Light  Company  v,  Pennsylvania  Schuylkill  Valley 
Railroad,  167  Pa.  6  (1895) ;  11  Montg.  53  (1895),  reversing  10  Montg.  69 

(1894.) 

27  Rudolph  V.  Pennsylvania  Schuylkill  Valley  Railroad  Company,  186 

Pa.  541  (i^) ;  14  Montg.  150  (189&) 

28  Lehigh  Coal  Company  v,  Wilkes-Barre  &  Eastern  R.  R.,  187  Pa.  145 
(i8g8)  ;  9  Kulp  235  (1898),  reversing  8  Kulp  540  (1897.) 
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poses  evidence  that  culm  from  dumps  or  piles  in  the  same 
neighborhood  was  given  away  for  the  filling  of  streets,  rail- 
roads, etc.,  is  admissible  to  show  that  the  substance  in  plaintiff's 
dump  was  of  no  value.  In  such  a  case  plaintiff  cannot  recover 
without  proof  of  actual  loss.  If  the  action  had  been  trespass, 
he  would  be  entitled  to  recover  nominal  damages  without 
proof  of  actual  loss.^* 

i 
BdmkB  froalTlre. 

45.  Evidence  of  the  large  value  of  the  contents  of  a  wooden 
warehouse  situated  within  six  feet  of  a  railroad  and  which 
contained  large  quantities  of  manufactured  goods,  hay  and 
pine  boxes  for  packing  is  inadmissible  to  show  that  the  ware- 
house filled  with  highly  inflammable  material  was  in  daily 
danger  of  destruction  from  fire  because  of  the  lawful  use  of 
locomotives.  As  to  risk  from  fire  incident  to  the  lawful  opera- 
tion of  a  road,  there  are  two  theories  upon  which  the  claim- 
ant for.  damages  can  properly  argue,  such  risk  is  material 
evidence  in  his  favor,  i.  He  can  claim  the  danger  is  so  immi- 
nent that  no  man  of  common  prudence  would  maintain  his 
building  in  such  proximity  to  the  railroad.  In  that  case  he  is 
entitled  to  the  cost  of  removal  of  his  building  and  its  recon- 
struction in  a  safe  place.  2.  If  the  danger  be  not  great,  either 
from  the  fireproof  character  of  the  structure  or  its  distance 
from  the  railroad,  yet  if  it  can  still  be  said  there  is  some 
risk  from  fire  by  reason  of  the  lawful  operation  of  the  road  he 
can  claim  that  that  fact  depreciates  the  market  value  of  the 
land  entered  upon.  In  the  first  case  it  is  the  loss  of  the  im- 
provement; in  the  second  a  disadvantage  in  the  use.'^ 

Tnmpike  Company. 

46.  Where  a  road  of  a  turnpike  company  has  been  occupied 
by  the  tracks  of  a  street  railway  company  the  turnpike  com- 
pany is  entitled  to  recover  from  the  street  railway  company 
compensation  for  the  occupation  and  use  of  the  road,  and  this 

29  Morn's  &  Essex  Mutual  Coal  G).  v,  Delaware,  Lackawanna  &  West- 
ern R.  R.,  190  Pa.  448  (1899),  affirming  2  Lacka.  195  (1896.) 

30  Hamilton  v.  Pittsburgh,  Bessemer  &  Lake  Erie  R.  R.,  190  Pa.  51 

(1899.) 
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compensation  includes  all  injury  done  to  the  property  which 
is  the  immediate  and  direct  consequence  of  the  occupation  and 
use.  The  damage  is  not  measured  by  the  additional  cost  of 
maintenance  of  the  roadway  only,  but  by  the  depreciation  in 
value  of  the  property  as  a  whole  resulting  from  the  occupation 
and  use  and  caused  by  the  presence  of  the  tracks  and  cars.  If 
these  were  such  a  menace  to  travel  as  to  cause  those  who  would 
otherwise  have  driven  on  the  road  to  abandon  its  use  in 
whole  or  in  part  they  directly  affected  its  earning  capacity, 
diminished  its  revenue  ^and  depreciated  its  value  as  a  property. 
The  turnpike  company  may  show  a  decrease  in  revenue  and  de- 
preciation in  the  market  value  of  the  stock  as  evidence  of  the 
damage  sustained',  but  it  cannot  show  a  loss  of  tolls  occasioned 
by  the  fact  that  people  availed  themselves  of  the  new  facilities 
of  travel  by  riding  in  the  cars  instead  of  driving  on  the  road ; 
nor  can  it  show  a  loss  of  tolls  caused  by  the  diversion  of  travel 
from  the  turnpike  by  reason  of  the  increased  danger  on  a  city 
street  with  which  the  turnpike  connected,  and  with  which  it 
formed  a  continuous  route  for  travel." 

Injuries  to  Special  BtMiness. 

47.  In  determining  damages  in  condemnation  proceedings, 
the  value  of  personal  property  cannot  be  considered  unless  it 
has  actually  been  taken  for  construction  purposes.  If  there 
had  been  a  taking  of  such  property  for  other  purposes,  or  a 
trespass  upon  it,  an  action  at  law  will  lie. 

In  proceedings  to  condemn  a  building  where  the  owner  had 
carried  on  a  tailoring  business,  the  owner  cannot  show  as  an 
element  of  damages  the  difference  between  the  market  value 
of  his  merchandise  and  fabrics  in  the  store,  and  their  actual 
value  if  removed  to  some  other  place  and  applied  to  the  same 
or  some  other  use ;  nor  can  he  show  an  actual  or  supposed  loss 
of  profits  in  the  business  which  he  carried  on  upon  the  prem- 
ises.** 

The  value  of  a  property  is  not  to  be  measured  by  any  particu- 


31  Allentown  &  Coopersburg  Turnpike  Co.  v,  Lehigh  Valley  Traction 
Co.,  174  Pa.  273  (1896.) 

32  Becker  v.  Philadelphia  &  Reading  Terminal  R.  R.,  177  Pa.  252  (1896.) 
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lar  use.  Thus  it  is  not  error  for  the  court  to  explain  to  the  jury 
that  the  question  is  not  as  to  the  value  of  the  property  in  the 
market  solely  as  a  bottling  plant,  but  also  whether  its  market 
value  for  any  purpose  has  been  depreciated  by  the  construction 
of  the  railroad.** 

Where  a  lease  limits  the  use  of  a  property  to  a  particular  pur- 
pose, and  the  leasehold  is  subsequently  taken  by  a  railroad 
company,  the  value  of  the  property  for  other  uses  than  that 
specified  in  the  lease  cannot  be  taken  into  consideration  in  as- 
certaining the  damages.*^ 

Where  the  water  power  of  a  mill  was  injured  by  the  con- 
struction of  a  railroad,  the  court  properly  admitted  evidence 
of  the  location  and  dimension  of  an  old  race  and  a  new  one 
substituted  in  its  place,  and  of  the  knowledge  and  acquiescence 
of  the  owner  of  the  construction  by  the  company  of  a  new  one 
outside  of  the  right  of  way  in  place  of  a  portion  of  the  old 
one.  Evidence  may  also  be  admitted  as  to  the  leakage  in  the 
old  dam,  and  the  cost  of  repairing  it.*' 

Profits  of  Bfurfne— . 

48.  Evidence  as  to  the  expected  increased  profits  based 
upon  an  estimated  saving  by  reason  of  the  construction  of  ad- 
ditional buildings  upon  the  land  is  inadmissible.  The  value  of 
the  property  as  testified  to  by  one  of  the  plaintiffs  was  $75,000 
and  by  reason  of  the  entry  of  the  railroad  company  it  had  de- 
preciated $30,000;  that  they  had  contemplated  putting  addi- 
tional buildings  upon  the  part  cut  off  by  the  railroad  at  an  ex- 
pense of  $10,000,  and  that  by  reason  of  such  improvements 
they  estimated  a  saving  of  $1,300  per  month  in  the  cost  of 
their  product.  In  the  $30,000  plaintiffs  took  into  consideration 
the  future  profits  that  they  expected  to  make  by  reason  of  the 
increase  of  the  plant.  It  was  held  that  evidence  of  the  ex- 
pected increased  profits  from  a  future  saving  by  enlargement  of 


33  Hamilton  v.  Pittsburgh,  Bessemer  &  Lake  Erie  R.  R.,  190  Pa.  51 

(1899.) 

34  Boteler  v.  Philadelphia  &  Reading  Terminal  Railway,  164  Pa.  397 

(i8<)4.) 

35  Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.,  157  Pa.  174  (1893.) 
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the  plant  was  utterly  unreliable,  speculative  and  uncertain  and 
should  be  excluded.'* 

While  the  value  of  a  salt  water  well  upon  the  premises  con- 
demned may  be  considered  by  the  jury,  the  market  value  of 
the  well  is  not  to  be  determined  by  evidence  of  the  profits  which 
might  be  made  by  treating  the  product  of  the  well  in  a 
manufacturing  plant  operated  with  successful  business  skill. 
The  market  value  of  the  well  is  merely  its  selling  value  as 
such.®^ 

Eridenee  AdmiMible. 

49.  Where  land  belonging  to  a  gas  company  is  taken  by  a 
railroad  company,  the  amount  of  the  capital  stock  of  the  gas 
company,  as  well  as  its  earnings,  are  some  evidence  upon  the 
subject  of  actual  value,  and  are  competent  for  the  jury.'^ 

The  declarations  of  the  owner  of  land  as  to  its  value,  his 
offer  of  it  at  a  fixed  price,  and  a  sale  of  a  portion  of  it  are 
proper  evidence  on  the  question  of  value.'* 

Where  a  railroad  company  has  paid  all  damages  occasioned 
by  the  construction  or  use  of  a  bridge  and  railroad  so  far  as 
the  same  ran  over  certain  lands,  it  cannot  subsequently  be 
compelled  to  pay  damages  for  filling  up  the  land  under  the 
bridge,  and  between  the  piers  and  within  the  width  of  the  law- 
ful right  of  way  of  railroads.**^ 

Where  the  statement  in  an  action  to  recover  damages  for  in* 
terference  with  a  right  of  way  avers  the  establishing  of  the 
road  and  the  adverse  user  of  it  for  the  prescriptive  period,  it 
is  not  error  to  admit  in  evidence  a  deed  showing  a  reservation 
in  the  plaintiff's  predecessor  in  title  of  the  right  of  way.** 


36  Hamilton  v.  Pittsburgh,  Bessemer  &  Lake  Erie  R.  R.,  190  Pa.  51 

(1899.) 

37  Kossler  v,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.,  208  Pa. 

50  (1904.) 

58  Spring  City  Gas  Light  Company  v.  Pennsylvania  Schuylkill  Valley 
Railroad,  167  Pa.  6  (1895);  n  Montg.  53  (1895),  reversing  10  Montg.  69 

(1894.) 

39  Houston  V,  Western  Washington  R.  R.,  204  Pa.  321  (1903.) 

40  Hummel  v.  Cumberland  Valley  R.  R.,  175  Pa.  537  (1896.) 

41  Neff  V.  Pennsylvania  R.  R.,  202  Pa.  371  (1902.) 
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Bridenco  Inadxnlsaible. 

50.  Evidence  of  sales  of  other  properties  alleged  to  be  situ- 
ated similarly  to  the  one  condemned,  is  not  evidence  of  mar- 
ket value,  as  such  evidence  would  introduce  collateral  issues.** 

In  condemnation  proceedings  the  jury  cannot  be  permitted 
to  take  into  consideration  as  an  element  of  damages  the  de- 
struction of  a  river  landing  on  neighboring  property.*^ 

Evidence  by  a  third  party  of  the  value  which  a  former  owner 
placed  upon  the  land  is  irrelevant  if  it  is  not  offered  to  contra- 
dict previous  testimony.  The  best  evidence  of  the  former 
owner's  estimate  of  its  value  is  his  own  testimony.** 

Interest. 

51.  Interest  as  such  cannot  be  allowed,  but  a  reasonable 
"compensation  for  delay"  or  "detention  in  payment"  may  be 
added  to  the  damages.**^ 

Costs. 

52.  Under  the  Act  of  April  25,  1850,  a  foreign  corporation 
is  entitled  to  appeal  from  the  award  of  arbitrators  by  giving 
bail  for  costs  only.^* 

Qualification  of  Witnesses. 

53.  Witnesses  will  not  be  permitted  to  testify  as  to  the 
value  of  land  taken  in  condemnation  proceedings  until  the 
court  is  satisfied  that  the  witness  has  the  proper  knowledge 
upon  which  to  base  an  opinion.*'' 

A  witness  in  order  to  be  qualified  to  testify  as  to  land  values 
should  be  familiar  with  the  property  in  question,  its  area,  and 
the  uses  to  which  it  may  be  applied,  the  extent  and  condition  of 

42  Becker  v.  Philadelphia  &  Reading  Terminal  R.  R.,  177  Pa.  252  (1896.) 

43  Mahaffey  v.  Beech  Creek  Railroad,  163  Pa.  158  (1894.) 

44  O'Brien  v.  Schenley  Park  &  Highlands  Ry.  Co.,  194  Pa.  3J6  (1899.) 

45  Hewitt  V,  Pittsburgh,  Shawmut  &  Northern  R.  R.,  19  Super.  Ct  304 
(1902) ;  Becker  v.  Philadelphia  &  Reading  Terminal  R.  R.,  177  Pa*  252 
(1896) ;  Klages  v.  Phila.  &  Reading  Terminal  Co.,  160  Pa.  386  (1894) ; 
Lemke's  Case,  23  Pa.  C  C.  R.  93  (1898.) 

46  O'Connell  v.  New  York,  Lake  Erie  &  Western  R.  R.,  17  Pa.  C.  C 

R.  125  (1895.) 

47  Schwenk  v,  R.  R.  Co.,  9  York  181  (1896.) 
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its  improvements,  and  in  addition  must  have  a  knowledge  of 
the  general  selling  price  of  land  in  the  neighborhood.  In  fix- 
ing the  general  selling  price  such  price  is  not  to  be  shown  by 
evidence  of  particular  sales,  of  alleged  similar  lots,  but  is  to  be 
fixed  in  the  mind  of  the  witness  from  a  knowledge  of  the 
price  at  which  lots  are  generally  held  for  sale,  and  at  which 
they  are  sometimes  actually  sold,  in  the  course  of  ordinary 
business  in  the  neighborhood.  Testimony  for  this  purpose 
should  not  be  accepted,  against  objection,  upon  the  mere  asser- 
tions of  a  witness  that  he  knows  the  values.  His  averment 
should  be  tested  by  having  him  designate  the  properties  in  the 
vicinity  with  which  he  is  acquainted  and  set  forth  the 
source  of  his  knowledge  of  their  values;  he  should  be 
able  to  give  a  satisfactory  reason  for  his  opinion  and  show  that 
it  rests  upon  a  substantial  foundation  and  is  not  a  mere 
guess.*® 

Witnesses  who  had  lived  in  the  neighborhood  where  the  land 
is  situated  and  have  known  it  for  many  years,  who  are  familiar 
with  the  character  and  quality  of  the  land,  the  improvements 
thereon,  the  manner  in  which  the  railroad  passed  through  it 
and  who  testified  that  they  knew  the  value  of  the  land  in  the 
neighborhood,  are  competent,  although  they  testify  that  they 
knew  of  but  few  sales,  where  it  appears  that  there  had  been 
but  few  sales,  and  that  whenever  a  sale  of  property  occurred 
in  the  neighborhood  it  was  the  principal  topic  of  conversa- 
tion.** 

A  witness  is  not  qualified  as  an  expert  where  it  is  not  shown 
that  he  has  the  facts  peculiarly  within  his  knowledge.*^ 

Where  a  lease  limits  the  use  of  the  property  to  lodge  rooms, 
witnesses  who  testify  that  they  have  been  for  several  years 
connected  with  the  business  of  renting  out  lodge  rooms  and 
know  what  localities  are  most  desirable  in  which  to  establish 


48  Friday  v,  Pennsylvania  R.  R.,  204  Pa.  405  (1903)  ;  Smith  v.  Penn* 
sylvania  R.  R.,  205  Pa.  645  (1903.) 

49  Smith  V.  Pennsylvania  R.  R.,  905  Pa.  645  (1903.) 

50  Osborne  v.  Delaware  County  &  Philadelphia  Elec.  Ry.,  9  Super.  Ct 
^  (1899) ;  7  I>cl.  375  (1899)  ;  Shimer  v.  Eastern  Ry.  Co.,  305  Pa.  648 
(I9Q3.) 
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halls  to  rent  to  lodgers  are  competent  to  testify  as  to  the  value 
of  the  leasehold.*^* 

Where  a  witness  has  testified  as  to  value  and  in  addition 
stated  that  he  would  give  that  amount  for  the  property,  it  is 
error  for  the  court  to  charge  the  jury  in  such  a  manner  as  to 
leave  the  impression  upon  their  minds  that  the  estimate  of  the 
witness  was  entitled  to  great  weight  by  reason  of  his  apparent 
willingness  to  back  it  up  by  taking  the  property  himself  at  the 
figure  named.  Potter,  J.,  said :  "Any  such  impression  would 
be  wrong,  and  its  influence  would  be  misleading  because  the 
subject  of  inquiry  before  the  jury  was  the  market  value  of  the 
property  and  not  what  a  particular  witness  having  in  view  a 
special  purpose  might  be  willing  to  give  for  it,  if  he  had  the 
money."  " 

What  WltneMM  Are  Competent. 

54.  A  witness  is  competent  to  express  an  opinion  as  to  the 
value  of  a  property  who  has  obtained  a  knowledge  of  the 
property  by  making  inquiries  concerning  values  in  that  neigh- 
borhood.*' 

A  witness  who  obtains  a  knowledge  of  property  in  the 
neighborhood  as  a  county  commissioner  by  hearing  returns  of 
assessments  and  putting  values  on  property  is  competent*^* 

Witnesses  who  have  lived  in  the  immediate  neighborhood 
for  a  ntunber  of  years  and  who  were  owners  of  land  and 
well  acquainted  with  plaintiff's  farm  immediately  before  and 
after  the  construction  of  the  railroad  and  knew  the  location 
of  the  land,  its  uses  and  products  as  well  as  the  general  sell- 
ing price  of  lands  in  the  neighborhood  are  competent,*^' 


What  Wltneeeee  Are  Incompetent. 

55.  In  condemnation  proceedings  against  the  property  of  a 

51  Boteler  v,  Philadelphia  &  Reading  Terminal  Railway,  164  Pa.  597 

(1894.) 

52  Friday  v.  Pennsylvania  R.  R.,  204  Pa.  405  (1903.) 

53  O'Brien  v.  Schenley  Park  &  Highlands  Ry.,  104  Pa.  336  (1899^) 

54  O'Brien  v.  Schenley  Park  &  Highlands  Ry.,  194  Pa.  3j6  (i899) 

55  Hewitt  v.  Pittsburgh,  Shawmut  &  Northern  R.  R.,  19  Super.  Ct  304 
(1902.) 
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gas  company  an  expert  whose  knowledge  relates  to  machinery 
for  producing  gas,  and  who  had  no  knowledge  of  land  values  in 
the  vicinity,  is  not  a  competent  witness  if  it  appears  that  the 
property  taken  was  a  small  comer  of  the  gas  company's  land 
which  was  not  in  any  way  used  as  part  of  its  gas  plant.^* 

A  witness  called  as  an  expert  who  testifies  that  he  had  no 
special  knowledge  of  the  property  until  after  the  completion 
of  the  railroad,  that  he  then  went  and  examined  it,  and  made 
inquiry  as  to  sales  in  the  neighborhood,  and  that  what  he  found 
out  about  the  sales  was  ascertained  within  two  or  three  weeks 
of  the  trial,  is  not  competent  to  testify  as  an  expert.*^'' 

Cnmm  Xxaxniiiatioii. 

56.  Where  a  witness  offered  as  an  expert  has  testified  to  his 
qualifications,  an  opportunity  should  be  given  the  opposing 
side  to  cross-examine  him  before  he  is  allowed  to  express  an 
opinion  as  to  values.^^ 

Where  plaintiff's  witnesses  testify  on  cross-examination  that 
a  particular  portion  of  the  property  was  damaged  in  a  par- 
ticular way,  defendant  may  offer  evidence  as  to  the  effect  on 
such  particular  portion  of  the  land,  of  the  construction  of  the 
railroad.*® 

56  Spring  City  Gas  Light  Gnnpany  v.  Pennsylvania  Schuylkill  Valley 
Railroad,  167  Pa.  6  (1895);  11  Montg.  53  (1895),  reversing  10  Montg.  69 

(185M.) 

57  Struthers  v.  Phila.  &  Del  Co.  R.  R.,  174  Pa.  291  (1896) ;  6  Del.  354 

iiSg6) ;  reverses  4  Dist  675  (1895) ;  6  Del.  190  (1895) ;  11  Montg.  136 

(1895.) 

58  Friday  v.  Pennsylvania  R.  R.,  204  Pa.  405  (1903.) 

mo  Moser  v.  South- West  P.  R.  R.,  28  Pa.  C.  C.  R.  73  (1902.) 
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Power  to  Locate. 

57.  The  location  of  a  railroad  under  its  right  of  eminent 
domain  in  Pennsylvania  must  be  by  a  corporate  act.  It  can- 
not  be  referred  to  the  president  of  a  company,  nor  to  any  other 
official.  But  if  the  action  of  the  president  of  a  railroad  com- 
pany who,  without  authority  and  without  any  resolution  of  the 
board  of  directors,  authorized  the  entry  upon  and  appropria- 
tion of  plaintiff's  land  for  the  purposes  of  its  road,  is  ratified 
before  the  plaintiff,  an  objecting;  land  owner  obtains  an  in- 
junction, the  court  will  upon  hearing  dissolve  the  injunction.^ 

The  successive  steps  necessary  to  vest  title  to  the  roadway 
in  a  railroad  are : 

1.  A  preliminary  entry  on  the  land  of  private  owners  for 
the  purpose  of  exploration,  which  is  made  by  engineers  and 
surveyors,  who  run  and  mark  one  or  more  experimental  lines. 

2.  A  selection  and  adoption  of  a  line  or  one  of  the  lines  so 
run  for  the  location  of  the  proposed  railroad,  which  is  done  by 
the  corporation  and  requires  action  in  some  form  by  the  board 
of  directors. 

3.  Payment  to  the  owner  for  what  is  taken  and  the  conse- 
quences of  the  taking,  or  security  that  it  shall  be  made  when 
the  amount  due  him  is  legally  ascertained.  The  title  of  the 
owner  of  the  land  is  not  divested  until  the  last  of  these  steps 
has  been  taken.^ 

1  Ddabole  Slate  Co.  r.  Bangor  &  Portland  R.  R.  Co.,  6  North.  337 

(1899^) 

2  Rocky  Glen  Water  Co.  v.  Scranton  &  Northeastern  R.  R.  Co.,  7 

Lacka.  237   (1901.) 
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If  a  company  has  an  option  between  two  or  more  lines  or 
routes  it  must  make  its  election  by  an  actual  adoption  of  one 
of  them  before  it  can  acquire  title  by  appropriation  upon  either, 
and  after  a  selection  has  once  been  made  by  a  company  its  en- 
gineers have  not  the  authority  to  make  "slight"  or  "imma- 
terial" changes  in  their  own  discretion.* 

Where  a  railroad  company  through  its  board  of  directors 
has  adopted  a  line  according  to  a  survey  made  by  its  engineers, 
and  the  line  thus  adopted  has  been  marked  by  stakes,  fail- 
ure to  maintain  the  stakes  and  keep  them  in  position 
will  not  estop  the  company  from  asserting  its  right  to  the  loca- 
tion against  another  company  subsequently  locating  a  railroad 
over  the  same  route.* 

Where  a  railroad  company  has  legally  located  and  adopted 
its  line  of  railroad  and  established  the  grade  thereof,  and  has 
{M-oceeded  within  two  years  from  the  date  of  its  incorporation 
to  construct  its  road,  it  has  during  the  five  years  from  its  in- 
corporation a  vested  interest  in  its  whole  right  of  way,  al- 
though a  portion  may  not  have  been  reached  in  the  laying  of 
its  tracks,  and  accordingly  if  another  railroad  company  subse- 
quently incorporated  lays  its  tracks  upon  such  unoccupied 
right  of  way  the  former  company  may  remove  the  tracks  thus 
laid.» 

BotrndariM  of  Bi^ht  of  Way. 

58.  A  railroad  company  which  has  lawfully  entered  upon 
land  for  its  right  of  way  can  define  the  extent  of  a  lawful  ap- 
propriation by  marks  on  the  ground,  by  maps  of  surveys  filed 
of  record,  or  by  actual  occupation  for  twenty-one  years.* 

Where  there  are  no  monuments  to  indicate  the  extent  of  the 
original  taking  for  a  railroad's  right  of  way  and  no  survey 

3  Rocky  Glen  Water  Co.  v.  Scranton  &  Northeastern  R.  R.  G>.,  7 
LadoL  257  (1901.) 

4  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.,  v,  Pittsburgh,  Canons- 
borg  ft  State  Line  R.  R.,  159  Pa.  331  (1893.) 

5  Kosliequa  R.  R.  zf.  Pittsbufg,  Shawmut  &  Northern  R.  R.,  aoo  Pa. 

5a6  (1901.) 

6  Zahn  v.  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis  Ry.  Co.,  184  Pa. 

66  (i8$0) ;  2B  Pitts.  248  (i8g&) 
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on  record  or  elsewhere  serves  to  define  the  boundaries,  the 
boundaries  of  the  railroad's  right  of  way  must  be  determined 
by  the  extent  of  the  actual  occupancy.  A  railroad  company 
which  has  lawfully  entered  upon  land  for  its  right  of  way  and 
has  made  compensation  to  the  owner  therefor  and  for  twenty- 
one  years  has  had  an  actual  and  exclusive  occupancy  of  a  strip 
sixty  feet  wide  the  boundary  of  the  easement  is  settled  by  such 
occupancy,  and  the  land  owner  can  recover  no  portion  of  such 
strip  even  although  the  railroad  company  originally  appropri- 
ated and  paid  for  a  less  quantity  of  land.'' 

In  an  action  of  ejectment  by  a  land  owner  against  a  rail- 
road company,  the  railroad  company  claimed  a  right  of  way 
sixty  feet  wide.  The  land  owner  claiming  that  a  less  amount 
had  been  appropriated  introduced  in  evidence  a  map  which 
was  made  by  one  of  the  viewers  and  filed  of  record  when  the 
railroad  located  its  right  of  way  through  plaintiff's  farm. 
The  map  failed  to  show  a  single  course  or  distance  or  the 
width  of  the  land  for  which  damages  were  awarded,  but  simply 
showed  the  general  course  or  route  of  the  road  through  the 
farm.  It  was  held  that  the  map  was  too  indefinite  to  estab- 
lish the  boundaries  of  the  right  of  way.® 

A  railroad  company  authorized  by  its  charter  to  take  for  its 
right  of  way  a  strip  of  land  not  exceeding  sixty-six  feet  in 
width  may  limit  the  width  of  its  appropriation  to  less  than 
sixty-six  feet;  but  unless  such  limitation  affirmatively  appear, 
it  will  be  presumed  that  it  has  appropriated  the  full  width  al- 
lowed by  its  charter.® 

In  an  action  to  recover  damages  for  an  alleged  trespass, 
where  the  question  involved  is,  title  to  a  strip  of  land  upon 
which  a  railroad  company  has  laid  a  fourth  track,  if  the  plain- 
tiff shows  that  he  and  his  predecessors  have  had  continuous  and 
adverse  possession  of  the  strip  for  over  forty  years,  the  burden 
of  proof  is  upon  the  defendant  to  show  that  the  strip  in  con- 
troversy was  embraced  within  the  limits  of  the  right  of  way 

7  Zahn  v.  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  184  Pa. 
66  (1898)  ;  28  Pius.  248  (1898.) 

8  Zahn  v.  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  184  Pa. 
6S  (1898) ;  28  Pitts.  248  (1898.) 

9  Wilkinson  v.  Philadelphia  &  Reading  Ry.,  13  Montg.  93  (1897.) 
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acqtiired  by  condemnation  proceedings,  and  if  the  evidence  as 
to  the  location  of  the  right  of  way  and  as  to  whether  the 
land  in  controversy  was  included  in  it  is  conflicting  the  case 
is  for  the  jury.  In  such  a  case  an  agreement  in  writing  by 
which  one  of  plaintiff's  predecessors  in  title  was  given  a  right 
of  passage  over  the  land  is  competent  evidence,  as  is  also  a 
plan  showing  the  appropriation  by  the  company  and  the  pres- 
ent location  of  the  tracks  made  by  an  engineer,  who  was  a  wit- 
ness, from  his  notes  of  survey.^® 

A  railroad  company,  having  the  right  of  eminent  domain, 
which  acquires  land,  not  in  the  exercise  of  such  right,  but  as 
a  purchaser  for  railroad  purposes,  from  one  holding  adverse 
possession,  acquires  a  good  title  to  the  land  so  taken  when  the 
combined  adverse  possession  of  its  vendor  and  itself  exceeds 
twenty-one  years.  *^ 

Where  a  railroad  company  was  granted  by  deed  for  the  con- 
sideration of  $700  the  easement  and  right  of  way  for  the 
construction,  maintenance  and  use  of  a  road  of  two  or  more 
tracks,  with  appurtenances  forty  feet  in  width,  at  the  grade 
of  the  road-bed  of  the  railroad,  with  all  such  additional  widths 
as  should  be  necessary  for  the  slopes  of  the  cuts,  fills,  ditches 
and  appurtenances,  and  the  deed  also  contained  the  following 
covenant:  "And  it  is  also  agreed  that  the  said  railroad  com- 
pany shall  not  by  its  fill  or  embankment  obstruct  the  flow  of 
water  in  Speer's  Run  nor  in  any  way  interfere  with  the  road- 
way leading  to  said  sawmill  tract  now  in  use  adjoining  Speer's 
Rim,"  such  a  covenant  under  the  Act  of  March  17,  1869,  P. 
L.  12,  will  not  bind  the  railroad  from  exercising  its  right  of 
eminent  domain  in  such  a  way  as  to  lower  said  roadway  about 
seventeen  inches.  "The  right  of  a  railroad  company  to  make 
the  necessary  improvements  contemplated  by  the  Act  of  1869 
was  intended  in  large  measure  to  be  exercised  for  the  public 
good  and  it  will  not  be  presumed  in  the  absence  of  clear  words 
that  the  company  intended  to  barter  away  that  right  and  thus 

10  Bassett  v.  Pennsylvania  R.  R.,  201  Pa.  226  (1902.) 

11  G>vcrt  V.  Pittsburg  &  Western  Ry.  Co.,  204  Pa.  341  (1903),  revers- 
ing s.  c  18  Super.  Ct  541  (1900.) 
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disable  itself  wholly  or  in  part  to  perform  those  public  func- 
tions it  has  undertaken."  ** 

The  property  rights  of  a  railroad  company  in  its  right  of 
way  do  not  extend  upwards  beyond  a  line  necessary  to  trans- 
port its  passengers  and  employees  with  safety  and  dispatch, 
nor  downwards  beyond  a  line  of  support  for  its  tracks  and  su- 
perstructures ;  the  line  of  demarcation  has  not  been  and  prob- 
ably cannot  be  defined  in  fee.** 

Provisions  for  Future  IToads. 

59.  Where  the  directors  of  a  railroad  company  locate  the 
right  of  way  to  an  exceptional  width,  they  are  bound  to  show 
the  existence  of  the  circumstances  under  which  the  charter  of 
the  company  authorized  such  location.  Thus  under  the  Act  of 
April  14,  1836,  P.  L.  319,  the  Pennsylvania  Railroad  Q>m- 
pany  was  limited  in  its  right  to  take  land  to  a  strip  sixty-six 
feet  wide,  "except  in  the  neighborhood  of  deep  cuttings,  or  high 
embankments,  or  places  selected  for  sidings,  turnouts,  depots, 
engine  or  water  stations."  The  company  condemned  a  strip  one 
hundred  and  forty  feet  wide  for  the  length  of  over  four  thou- 
sand feet  through  a  farm.  The  engineer  of  the  company  tes- 
tified that  there  was  a  cut  on  the  farm  of  thirteen  feet,  and  an 
embankment  of  the  same  height,  and  that  by  the  ordinary  rule 
of  engineering  forty-nine  additional  feet  would  be  required. 
The  length  of  the  cut  did  not  appear  nor  was  it  shown  that 
there  had  been  any  location  of  sidings,  turnouts,  depots,  engine 
or  water  stations.  The  engineer  merely  testified  that  the  ad- 
ditional width  was  taken  for  the  future  uses  of  the  road.  It 
was  held  that  the  company  had  no  right  to  take  more  than 
sixty-six  feet.** 

A  railroad  company  is  not  required  in  the  first  instance  to 
condemn  land  to  the  full  width  of  sixty-six  feet ;  it  has  the  right 
to  acquire  additional  land  within  the  limited  width  as  neces- 
sity arises.     The  widening  power  given  to  a  railroad  com- 

12  Jones  V,  Pittsburg,  McKeesport  &  Youghiogheny  R.  R.,  11  Super.  Ct 
ao2  (1899.) 

13  Cumberland  Valley,  etc.,  R.  R.  Co.  v.  Chambersburg  &  Gettysburg 
Elec.  Ry.  Co.,  6  Dauph.  196  (1903.) 

14  Robinson  v,  Pennsylvania  R.  R.,  161  Pa.  561  (1894.) 
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pany  under  the  Act  of  March  17,  1869,  is  not  exhausted  at  a 
given  point  along  the  line  of  the  road-bed  by  a  single  taking  of 
land;  the  widening  at  that  point  may  be  repeated  whenever 
the  safety  of  persons  and  property  and  the  facilities  for  trans- 
portation of  traffic  require  such  action.** 

Plaintiff,  the  owner  of  a  farm,  filed  a  bill  in  equity  to  re- 
strain a  railroad  company  from  appropriating  land  in  addition 
to  its  sixty-six  feet  of  roadway  for  the  purpose  of  changing  the 
channel  of  a  creek  and  thus  avoid  the  expense  of  constructing 
two  bridges.    The  evidence  showed  that  it  was  practicable  to 
build  the  road  without  the  change,  but  was  more  expensive. 
It  was  held  that  the  railroad  Acts  of  Pennsylvania  did  not 
authorize  an  appropriation  of  land  for  that  purpose.    Frazer, 
P.  J.y  said :  ''Counsel  for  defendant  argue  that  such  authority 
is  to  be  found  in  that  portion  of  the  Act  of  1849  which  author- 
izes railroad  companies  'to  survey,  ascertain,  locate  and  fix, 
and  mark  and  determine  such  route  for  a  railroad  as  they  may 
deem  expedient/  and  also  to  construct  'such  bridges,  viaducts, 
turnouts,  sidings,  or  other  devices  as  they  may  deem  neces- 
sary and  useful.'     We  cannot  agree  with  this  contention. 
Under  the  law  railroad  companies  have  the  right  to  take  land 
for  their  right  of  way  to  the  extent  of  sixty-six  feet  in  width 
together  with  whatever  additional  may  be  necessary  for  slopes 
and  fills.    If  any  greater  width  is  desired  the  right  to  take  the 
same  must  be  shown  to  exist  under  the  law.     Certainly  the 
authority  to  take  additional  land  for  'viaducts,  turnouts,  sid- 
ings or  other  devices  they  may  deem  necessary  or  useful'  does 
not  confer  the  power  to  take  land  for  the  purpose  of  changing 
the  channel  of  a  stream  simply  because  the  changing  of  the 
same  would  make  the  construction  of  the  road  less  expensive. 
While  a  railroad  company  in  the  construction  of  its  road  has 
not  generally  the  right  to  divert  the  natural  flow  of  the  waters 
of  a  stream,  yet  there  may  be  cases  when  that  may  be  done. 
If  a  company  should  find  it  impracticable  to  carry  out  the  pur- 
poses of  its  incorporation  without  changing  the  channel  of  a 
stream  in  constructing  its  road,  perhaps  upon  these  circum- 

15  Sutton  V.  Pennsylvania  R.  R.  Co.,  19  Montg.  iii  (1903)  ;  9  North. 
44  (1903.) 
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Stances  being  made  to  appear  private  interest  would  be  re- 
quired to  yield  to  the  necessities  of  the  public.  We,  however, 
have  no  such  case  before  us.  In  this  case  the  difference  in 
cost  between  bridges  and  an  embanlanent  is  not  sufficient  to 
make  the  use  of  the  former  impracticable  and  as  to  the  danger 
incurred  it  is  sufficient  to  say  that  the  reasonable  degree  of 
safety  required  by  the  public  has  been  secured  by  other  com- 
panies using  bridges  in  the  construction  of  their  railroads  and 
we  see  no  reason  why  the  same  cannot  be  done  by  defen- 
dant." ^« 

Chmge. 

60.  A  railroad  company  was  incorporated  under  the  Act  of 
March  18,  1875,  ^^^  ^^e  purpose  of  constructing  a  narrow 
gauge  railroad.  It  subsequently  granted  to  another  railroad 
company  the  right  to  cross  its  tracks.  Some  years  later  the 
lessee  of  the  narrow  gauge  railroad  sought  to  widen  its  tracks 
from  three  feet  to  four  feet  eight  and  one-half  inches.  The  com- 
pany to  whom  the  right  of  crossing  had  been  given  resisted  the 
attempt  to  widen  the  gauge.  The  court  held  that  a  railroad 
company  organized  under  the  narrow  gauge  Act  of  March  18, 
1875,  which  limits  the  gauge  of  railroads  under  the  Act  to 
three  feet  has  no  power  to  increase  the  width  of  its  gauge, 
although  no  injury  will  result  to  the  public.  The  Act  of 
March  18,  1875,  repeals  so  much  of  the  Act  of  April  11,  1853, 
as  relates  to  railroads  whose  gauge  is  three  feet  or  less.  And 
the  Act  of  March  17,  1869,  giving  a  railroad  company  organ- 
ized under  the  Act  of  1875  power  to  straighten  or  widen  its 
lines  refers  to  the  right  of  way  and  not  to  the  track.*'' 

Branches. 

61.  Where  directors  have  located  a  branch  railroad  in  good 
faith,  the  court  cannot  review  their  discretion.*® 


x6  Sncc  V.  West  Side  Belt  R.  R.,  34  Pitts.  73  (1903.) 

17  Western  New  York  &  Pennsylvatiia  Ry.  Co.  v,  Buffalo,  Rochester  & 
Pittsburg  Ry.  Co.,  193  Pa.  127  (1899^) 

18  Price  V.  Penna.  R.  R.,  209  Pa.  81  (1904.)    In  this  case  the  lower  court 
undertook  to  review  the  discretion  of  the  directors  in  locating  a  branch 
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The  discretion  in  determining  whether  branch  railroads  un- 
der the  Act  of  April  4,  1868,  shall  be  built,  and  where  they 
shall  be  built  and  where  they  shall  be  constructed  is  vested  in 
the  board  of  directors  and  where  the  power  exists  their  judg- 
ment is  not  subject  to  the  equitable  supervision  of  the  courts 
either  at  the  instance  of  individual  complainants  or  at  the  sug- 
gestion of  the  Attorney  General  unless  there  is  a  wilful  abuse 
of  the  power.  But  the  existence  of  the  franchise  claimed  is 
subject  to  review  under  the  Act  of  June  19,  i87i.** 

Under  the  Act  of  April  4,  1868,  a  company  may  construct  a 
branch  to  connect  with  another  railroad  although  it  may  run 
substantially  parallel  with  another  part  of  its  own  road  leased 
to  another  company .^^ 

A  railroad  company  will  not  be  restrained  from  building  a 
branch  on  its  own  property  to  connect  its  main  line  with  a 
wharf  and  canal,  although  it  will  cross  at  grade  the  location  of 
another  railroad,  if  it  appears  that  the  branch  was  authorized 
and  practicable,  and  formed  no  insuperable  obstruction  to  the 
other  railroad.** 

Where  a  public  railroad  for  the  purpose  of  increasing  its 

railroad.    On  appeal  the  decree  was  reversed.  Chief  Justice  Mitchell  say- 
ing: 

By  the  opinion  it  appears  that  the  court  differed  with  the  board  of  direc- 
tors as  to  the  promotion  of  the  convenience  of  the  inhabitants  of  the  county 
by  the  proposed  branch  road,  that  it  held  that  the  burden  of  proof  was  on 
the  defendant  to  show  such  convenience,  and  that  no  sufficient  proof  to  that 
eflFect  had  been  presented. 

This  view  unfortunately  overlooks  the  fact  that  the  decision  as  to  the 
convenience,  etc.,  is  vested  by  the  statute  in  the  board  of  directors,  and 
not  in  the  court    A  difference  of  opinion  or  judgment  on  the  facts  in  this 
r^ard  is  altogether  immaterial.    The  decision  of  the  board  is  not  review- 
able by  the  court,  except  so  far  as  to  see  that  it  is  in  good  faith  an  exer- 
cise of  the  branching  power  conferred  by  the  charter.    Unless  it  is  clearly 
ultra  vires  in  that  respect,  the  court  has  no  authority  to  interfere.    The 
language  of  the  statute  is  too  plain  to  admit  of  any  other  construction,  "to 
make  such  lateral  railroads  or  branches    ....    as  the  president  and  di- 
rectors may  deem  advantageous  and  suited  to  promote  the  convenience  of 
the  inhabitants  thereof,  and  the  interests  of  said  company.'' 
19  Dclabolc  Slate  Co.  v.  Bangor  &  Portland  R.  R.,  6  North,  337  (1899) 
ao  Com.  ex  rel  v.  Erie  &  Wyoming  Valley  R.  R.,  3  Dauph.  189  (1900.) 
21  Pennsylvania  Schuylkill  Valley  R.  R.  v.  Philadelphia  &  Reading  R. 
R.,  160  Pa.  232  (1894) 
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business  and  accommodating  the  trade  and  public  travel  of  the 
public  connects  a  private  mining  operation  by  means  of  a 
branch  line  the  court  will  not  restrain  the  building  of  such  a 
branch  line  as  the  connecting  of  such  a  road  is  a  public  and  not 
a  private  enterprise.** 

A  railroad  company  under  the  power  given  by  the  Act  of 
April  4,  1868,  may  build  a  branch  road  from  a  point  upon  a 
branch  of  the  main  line  already  constructed.*' 

A  railroad  company  is  not  required  to  build  the  whole  of  its 
main  line  before  constructing  branch  lines.** 

A  delay  of  five  years  and  two  months  in  building  a  branch 
railroad  after  its  location  is  not  evidence  of  abandonment  by 
mere  lapse  of  time.*^ 

Where  an  Act  authorizes  a  railroad  company  to  build  a 
railroad  "with  power  to  construct  such  branches  as  the  direc* 
tors  may  deem  necessary,  and  to  connect  all  or  either  of  them 
with  any  railroad  or  railroads  now  constructed,  or  that  may 
hereafter  be  constructed"  and  provides  that  the  railroad  should 
be  completed  within  five  years,  the  power  to  build  branches  is 
a  continuing  power,  and  the  time  fixed  for  the  completion  of 
the  railroad  has  no  relation  to  the  building  of  the  branches.** 

Where  the  directors  of  a  railroad  company  acted  in  bad 
faith  in  locating  a  branch,  the  remedy  against  the  railroad 
company  is  by  action  upon  the  part  of  the  G>mmonwealth, 
and  not  by  a  suit  in  equity  by  a  landowner  whose  property  was 
taken. 

A  railroad  company  organized  imder  the  Act  of  April  4, 
1868,  located  and  constructed  a  branch  from  its  main  line  to  a 
large  manufacturing  plant  in  a  village.  The  village  was  served 
by  another  railroad.  In  the  resolution  of  the  directors  locat- 
ing the  branch,  it  was  stated  that  the  branch  was  "necessary 


22  Rochester  &  Pittsburg  Coal  &  Iron  Co.  v.  Berwind- White  Coal  Min- 
ing Co.,  24  Pa.  C.  C.  R.  104  (1900.) 

23  Delabole  Slate  Co.  v,  Bangor  &  Portland  R.  R.,  6  North.  337  (1899.) 

24  Robbins  v.  Western  Washington  R.  R.,  31  Pitts.  181  (1900.) 

25  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.  v.  Pittsburgh,  Canons- 
burg  &  State  Line  R.  R.,  159  Pa.  331  (1893.) 

26  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.  v.  Pittsburgh,  Canons- 
burg  &  State  Line  R.  R.,  iS9  Pa.  331  (1893.) 
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to  increase  the  business  of  the  company  and  accommodate 
the  trade  and  travel  of  the  public."  When  the  branch  was 
finished  the  only  use  to  which  it  was  put  was  to  transport  goods 
from  the  manufacturing  plant.  No  station  was  erected  nor 
was  any  passenger  coach  run  on  it.  It  was  held  that  a  land 
owner  whose  property  had  been  condemned  had  no  standing 
in  equity  for  an  injunction  to  restrain  the  railroad  company 
from  using  the  land.^^ 

Appurtenances  do  not  mean  branches.  Thus  where  an  Act 
gave  five  years  additional  time  for  the  completion  of  the  rail- 
road "with  one  or  more  tracks,  sidings,  depots  and  appurte- 
nances," it  was  held  that  the  word  "appurtenances"  did  not 
include  branches,  and  that  the  limitation  of  the  Act  did  not  ap- 
ply to  the  construction  of  branches.*® 

A  railroad  company,  engaged  in  a  heavy  transportation  busi- 
ness, which  locates  a  branch  line  on  land  for  a  part  of  which  it 
has  a  deed,  and  for  the  remainder,  title  by  condemnation  pro- 
ceedings, and  is  in  actual  or  constructive  possession  of  the 
land  for  railroad  purposes,  may  maintain  a  bill  in  equity 
against  a  railroad  company  subsequently  chartered,  which 
seeks  by  force  to  oust  the  first  company  from  the  land.** 

Sidings,  Switches  and  Additional  Tracks. 

62.  An  injunction  will  not  be  granted  to  restrain  a  railroad 
company  from  using  a  switch  in  a  street  where  the  evidence 
shows  tliat  the  switch  is  only  used  for  the  purpose  of  moving 
cars  to  and  from  the  company's  yard  and  of  receiving  and  de- 
livering freight  to  points  not  usually  reachable  by  the  main 
line  and  that  this  use  "did  not  exceed  on  the  average  once  a 
month."  «® 

27  Rudolph  V.  Pennsylvania  Schuylkill  Valley  R.  R.  Co.,  166  Pa.  430 
(1^5) ;  II  Montg.  41  (1895) ;  Delabole  Slate  Co.  v,  Bangor  &  Portland 
R.  R.,  6  North.  2:^7  (iSgp) ;  Windsor  Glass  Co.  v.  Carnegie  Co.,  204  Pa. 
459  (1903)  ;  Snyder  v.  Baltimore  &  Ohio  R.  R.,  33  Pitts.  323  (1903.) 

28  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.  v,  Pittsburgh,  Canons- 
burg  &  State  Line  R.  R.,  159  Pa.  331  (1893.) 

29  Pennsylvania  Company  v.  Ohio  River  Junction  R.  R.,  204  Pa.  356 

(1903.) 

30  Lake  Shore  &  Michigan  Southern  Ry.  Co.  v,  Wiley,  193  Pa.  496 

(18991) 
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A  railroad  company  will  not  be  restrained  from  removing 
a  siding  leading  from  the  railroad  to  plaintiff's  warehouse 
which  it  is  necessary  to  remove  to  enable  an  additional  track 
to  be  constructed  necessary  for  the  operation  of  the  road,  where 
it  appeared  that  no  agreement  existed  between  the  parties  rela- 
tive to  the  siding  and  that  another  siding  extended  from  the 
railroad  to  the  property.** 

Where  a  person  is  indicted  for  nuisance  for  maintaining  a 
railroad  track  as  a  siding  on  a  public  highway,  he  may  show 
that  although  the  siding  ran  into  his  mill  the  railroad  company 
from  whose  line  it  extended  constructed,  maintained,  and  re- 
paired it." 

Section  32  of  the  Act  of  April  2,  1831,  providing  that  a 
certain  railroad  should  not  prevent  the  owners  of  land  border- 
ing on  the  railroad  from  constructing  lateral  railroads  to  con- 
nect with  the  railroad,  etc.,  does  not  authorize  an  individual  to 
lay  railroad  tracks  for  a  siding  on  a  public  highway.*' 

A  railroad  company  will  not  be  restrained  from  using  a 
certain  derailing  switch  adjoining  a  township  road  and  from 
making  further  crossings  over  the  public  road  and  be  com- 
pelled to  furnish  lamps  and  electricity  for  lighting  a  passage 
under  an  overhead  crossing,  where  from  the  evidence  it  ap- 
peared that  defendant  under  its  agreement  with  the  township 
was  ready  to  furnish  electricity  for  lights,  but  complainant 
failed  to  furnish  lamps  as  required  by  the  contracts;  that  the 
switch  did  not  belong  to  defendants,  and  the  other  complaints 
do  not  amount  to  such  a  breach  of  the  contract  as  to  justify 
interference.** 

A  railroad  company  bought  a  strip  of  ground  in  a  borough 
and  laid  two  tracks,  after  which  the  borough  laid  out  a  plan 
with  streets  crossing  the  railroad  and  crossings  were  made 
and  kept  up  by  the  railroad.  Subsequently  the  railroad  com- 
pany proceeded  to  lay  additional  tracks  on  its  land.  It  was 
held  that  the  railroad  company  had  the  right  to  lay  the  addi- 

31  Wood  V.  Philadelphia,  Wilmington  &  Baltimore  R.  R.,  8  Del.  321 
(1901.) 

32  Com.  V.  Greybill,  17  Super.  Ct.  514  (1901.) 

33  Com.  V,  Greybill,  17  Super.  Ct.  514  (1901.) 

34  North  Versailles  ToWnship  v.  Union  R.  R.,  33  Pitts.  410  (1903.) 
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tional  tracks  conforming  to  the  grade  of  the  street  and  would 
be  granted  an  injunction  restraining  the  borough  from  inter- 
fering with  the  laying  of  the  tracks.** 

Where  the  owner  of  land  laid  out  a  street  upon  his  land, 
which  was  adopted  by  the  borough  but  never  opened,  and  built 
a  railroad  along  the  line  of  the  street,  subsequently  transferred 
the  railroad  to  a  corporation  without  any  conveyance  in  writ- 
ing, and  afterwards  conveyed  the  land  on  which  the  railroad 
was  built  without  any  mention  of  the  easement  in  the  deed,  the 
use  of  the  right  of  way  by  the  railroad  at  this  time  being  open, 
notorious  and  visible  to  the  grantee,  it  was  held  in  an  action  by 
the  railroad  company  against  the  grantee,  that  the  purchaser 
of  the  land  took  it  with  only  such  notice  of  the  easement  as 
the  actual  use  of  the  right  of  way,  at  that  time  would  convey 
and  if  the  railroad  required  any  additional  right  of  way,  it 
must  condemn  and  pay  for  the  land.  In  addition  it  was  held 
that  the  purchaser  had  the  right  to  cross  and  recross  the  track, 
as  the  railroad  as  originally  built  was  within  the  line  of  a  public 
street  of  the  borough.*® 

35  Pittsburgh  &  Connellsville  R.  R.  v.  Braddock  Borough,  33  Pitts. 
191   (1902.) 

36  Chester  &  Delaware  River  R.  R.  v.  Standard  Steel  Castings  Co.,  6 
Del.  233  (1895.) 
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63.  Remedy — Mandamus.  65.  Negligent  G>nstruction. 

64.  Indictment  66.  Reconstruction  of  Turnpike. 

Bemedy— Mandamus. 

63.  Mandamus  is  the  appropriate  proceeding  to  compel  a 
railroad  company  to  build  an  overhead  bridge  of  sufficient 
width  which  was  built  to  avoid  a  grade  crossing  in  place  of  a 
bridge  insufficient  to  accommodate  the  highway  travel.  Super- 
visors of  the  township  may  apply  for  the  writ,  but  the  appli- 
cation for  the  writ  must  be  instituted  in  the  county  where  the 
railroad  company  has  its  office  and  chief  place  of  business.^ 

A  writ  of  alternative  mandamus  awarded  to  compel  a  rail- 
road company  to  rebuild  portions  of  a  public  highway  lying  in  * 
three  different  municipalities  which  had  been  taken  by  it  forty- 
three  years  before  the  filing  of  the  writ  will  be  quashed,  where 
the  road  asked  to  be  reconstructed  lies  in  three  different  mu- 
nicipalities and  only  one  of  the  municipalities  by  its  proper 
officer  is  asking  for  its  reconstruction.^ 

Indictment. 

64.  Where  a  railroad  company  has  been  acquitted  on  the 
trial  of  an  indictment  charging  it  with  neglect  to  relocate  and 
reconstruct  several  different  portions  of  a  public  road,  it  can- 
not subsequently  be  convicted  on  an  indictment  charging  it 
with  neglect  to  relocate  and  reconstruct  the  whole  of  the  same 
highway.' 

1  Com.  ex  rel.  v.  Pennsylvania  R.  R.  Co.,  4  Dist.  362  (1895)  ;  11  Montg. 
52  (1895.) 

2  Com.  ex  rel  r.  Allegheny  Valley  R.  R.,  28  Pitts,  77  (i897) ;  6  Dist. 

565  (1897.) 

3  Com.  V.  Allegheny  Valley  Ry.  Co.,  21  Super.  Ct.  188  (1902.) 
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Where  a  railroad  company  is  indicted  for  maintaining  an  al- 
leged illegal  crossing  over  a  country  road  and  it  appears  that 
the  ]a3ring  of  a  second  track  at  the  point  in  question  somewhat 
narrowed  the  traveled  part  of  the  road  but  it  was  disputed 
whether  to  such  an  extent  as  to  impede  travel,  the  question 
whether  travel  is  impeded  is  for  the  jury.  In  such  a  case  it  is 
not  an  improper  exercise  of  the  discretion  of  the  court  to  re* 
fuse  to  permit  a  map  of  the  locality  to  be  sent  out  with  the 
jury  where  such  map  was  not  an  exact  representation  of  the 
height  of  an  embankment  at  the  crossing  as  compared  with  its 
length.* 

Negligent  €k>ii8tractioii. 

65.  A  railroad  company  cannot  be  held  responsible  in  dam- 
ages for  the  death  of  a  person  caused  by  the  alleged  negligent 
construction  of  an  overhead  bridge  where  it  appeared  that 
the  railroad  company  had  contracted  with  the  borough  to  build 
a  bridge  in  consideration  of  the  borough  vacating  portions  of 
certain  streets  which  crossed  its  tracks  at  grade,  and  that  the 
accident  did  not  occur  until  long  after  the  bridge  had  been 
completed  and  accepted  by  the  borough.* 

Beccnurtmctioii  of  Turnpike. 

66.  Where  a  railroad  company  was  authorized  to  change  the 
site  of  any  turnpike,  etc.,  upon  assuming  the  burden  of  recon- 
structing such  road  longitudinally  occupied,  a  corresponding 
duty  to  reconstruct  the  road  falls  upon  a  railroad  company 
which  succeeds  by  purchase  to  all  its  franchises  and  privileges. 
Rice,  P.  J.,  said :  "The  statutory  duty  of  a  railroad  company  to 
reconstruct  a  road  taken  up  by  it  is  a  continuing  duty;  and  if 
not  performed  by  it,  it  devolves  upon  the  railroad  company 
whidi  succeeds  by  purchase  to  its  franchises  and  privileges 
and  mere  lapse  of  time  will  not  absolve  it  from  this  duty,  nor 
bar  the  Commonwealth. 

"The  offence  in  this  case  is  not  for  taking  possession  of  the 
highway  in  the  construction  of  its  road,  but  for  the  disregard 

4  Com.  V,  Philadelphia,  Harrisburg  &  iPittsburg  R.  R.,  23  Super.  Ct 

235  (I9Q3-) 

5  Smith  V,  Pennsylvania  R.  R.,  201  Pa.  131  (1902.) 
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of  its  duty  to  forthwith  reconstruct  so  as  to  provide  a  suitable 
highway  in  lieu  of  the  one  taken.  It  cannot  therefore  be  com- 
pelled in  this  case  to  either  remove  the  obstruction  from  the 
old  road  or  to  construct  a  new  one.  The  sentence  can  go  no 
further  than  to  punish  for  the  offence  committed.  That  offence 
is  the  neglect  to  construct  within  a  reasonable  time.  The  per- 
formance of  that  duty  cannot  be  specifically  enforced  by  sen- 
tence on  this  conviction."* 

6  Com.  V.  Allegheny  Valley  Ry.  G>.,  14  Super.  Ct.  336  (igoaj 


CHAPTER  IX. 

TAKING   OF  DWELLING   HOUSE. 

67.  Where  Dwelling  House  is  on  68.  Widening  Road 

Town  Lot  69.  Rights  of  Widow. 

Where  DweUing  House  is  on  Town  Lot. 

67.  A  railroad  company  appropriated  the  rear  end  of  a  town 
lot  and  constructed  a  railroad  thereon  upon  trestle  work  at  an 
elevation  of  thirty-three  feet  above  the  ground  and  within 
twenty-eight  feet  of  plaintiff's  dwelling.  None  of  the  out- 
buildings were  destroyed,  nor  access  to  and  from  the  property 
in  any  way  interfered  with.  It  was  held  that  the  company 
would  not  be  enjoined  from  taking  the  land.^ 

A  railroad  company  will  not  be  restrained  from  appropriat- 
ing a  strip  of  ground  for  railroad  purposes  on  the  ground  that 
its  railroad  shows  a  passing  through  the  dwelling  house  of  the 
defendant  within  the  meaning  of  Sec.  10  of  the  Act  of  Febru- 
ary 19,  1849,  where  the  evidence  shows  that  the  ground  to  be 
appropriated  is  a  strip  forty  feet  off  the  rear  end  of  the  de- 
fendant's lot,  twenty-nine  by  one  hundred  and  twenty  feet, 
upon  which  is  erected  a  frame  dwelling  occupied  by  the  de- 
fendant ;  that  the  right  of  way  of  plaintiff's  railroad  will  come 
within  thirty-five  feet  of  the  line  of  defendant's  house;  that 
the  railroad  is  to  be  constructed  upon  trestle  work  at  a  height 
of  from  twenty-five  to  thirty  feet  above  the  level  of  the  sur- 
face, in  such  a  manner  as  not  to  interfere  with  ingress  to  and 
egress  from  defendant's  dwelling.^ 

A  railroad  company  will  not  be  enjoined  from  cutting  off  a 
comer  of  a  lot  and  destroying  a  bam  where  it  appears  that  the 
dwelling  house  on  the  lot  was  at  least  one  hundred  and  twenty- 

1  Milroy  v.  PitCtsburg,  Bessemer  &  Lake  Erie  R.  R.,  29  Pitts.  176 
(1897);  II  York  16  (1897);  27  Pitts.  377  (1897) 

2  Pittsburg,  Bessemer  &  Lake  Erie  R.  R.  v,  Qeland,  29  Pitts.  160  (1S98.) 
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five  feet  from  the  railroad,  and  that  there  was  ample  room  on 
the  remainder  of  the  lot  for  a  stable  and  carriage  house.' 

The  exemption  of  dwelling  houses  from  condemnation  by 
railroad  companies  contained  in  Sec.  lo  of  the  Act  of  February 
19,  1849,  *s  not  repealed  by  implication  by  Sec.  i  of  Art.  17  of 
the  Constitution  of  1874.* 

Widening  Boad. 

68.  A  railroad  incorporated  prior  to  the  general  railroad  law 
of  February  19,  1849,  ^s  authority  under  the  Act  of  March 
17,  1869,  P.  L.  12,  in  proceedings  to  widen  its  road,  to  con- 
demn land  upon  which  a  dwelling  house  is  erected.^ 

Under  the  Act  of  March  17,  1869,  P.  L.  12,  providing  for 
the  improvement  and  extension  of  the  facilities  of  a  railroad 
already  built,  a  railroad  company  may  condemn  a  house  occu- 
pied by  the  owner  upon  giving  the  security  provided  for  by  the 
Act,  when  the  purpose  of  the  taking  is  for  the  improvement 
and  extension  of  its  road. 

The  Acts  of  1849  ^^^  iS6g  are  not  in  conflict  as  they  deal 
with  different  subjects — ^the  first,  the  construction  of  a  road, 
and  the  second,  the  improvement  and  extension  of  the  facili- 
ties of  an  already  constructed  road.    Dean,  J.,  said : 

"This  restriction,  when  it  comes  to  the  selection  of  the  first 
route  of  the  railroad,  is  not  necessarily  an  insuperable  obstacle 
to  location;  the  company  is  not  compelled  to  locate  its  road- 
bed on  any  particular  line;  it  could  in  most  cases,  and  especi- 
ally in  that  early  day,  avoid  a  dwelling  house  by  adopting 
a  more  costly  line  which  did  not  touch  it.  It  may  be  doubted 
whether  if  the  exigencies  and  necessities  of  the  future  had  been 
foreseen  as  they  are  now  known,  the  L^islature  would,  fifty 
years  ago,  have  imposed  even  such  a  restriction. 

"A  restriction  of  this  kind  does  hamper,  and  does  in  many 
cases  obstruct  great  public  improvements:  improvements  not 

3  Rudolph  V.  Pennsylvania  Schuylkill  Valley  R.  R.,  166  Pa.  430  (1895)  I 
II  Montg.  41  (1895.) 

4  Weigold  V.  Pittsburg,  Carnegie  &  Western  R.  R.  Co.,  208  Pa.  81 

(1904.) 

5  Marlor  v.  Philadelphia,  Wilmington  &  Bait.  R.  R.,  166  Pa.  524  (1895)  ; 

6  Del.  123  (1895) ;  Snyder  v,  Baltimore  &  Ohio  R.  R.,  33  Pitts.  323  (1903.) 
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projected  and  constructed  for  the  benefit  alone  of  the  corpora- 
tion, or  of  any  particular  locality,  but  for  the  advantage  of  the 
whole  Commonwealth.  And  when  damage  is  done  an  indi- 
vidual for  the  benefit  of  the  public,  full  compensation  is  pro- 
vided for.  But  whether  a  restriction  imposed  more  than  half 
a  century  ago  be  at  this  day  reasonable  or  unreasonable,  is  not 
the  question  before  us ;  it  is  the  law  of  the  land  and  must,  in 
the  location  and  adoption  of  a  route  be  observed.  For  twenty 
years  there  was  no  relaxation  or  modification  of  this  restriction. 
During  that  period  railroads  were  empowered  to  appropriate  a 
width  of  not  exceeding  sixty  feet  for  their  roadbed ;  some  took 
more  and  some  less ;  it  has  however  been  held  that  a  clearly  de- 
fined exercise  of  the  power  of  appropriation  exhausted  the 
power.  Whether  the  taking  had  been  of  a  strip  as  wide  as  au- 
thorized or  narrower,  in  a  very  few  years  railroad  companies 
discovered  that  the  mere  opening  and  operation  of  their  lines 
so  stimulated  and  increased  business,  traffic  and  travel,  that 
population  pressed  them  on  each  side  of  their  lines;  many 
kinds  of  business  got  as  close  to  the  roadbed  as  possible ;  even 
the  noise  and  discomfort  to  occupants  of  dwelling  houses  was 
not  sufficient  to  deter  them  in  many  cases  from  building  and 
living  close  to  the  railroad.  In  the  meantime  the  business  of 
the  railroads  had  enormously  expanded;  they  wanted  more 
room ;  in  many  cases  it  was  impossible  for  them  to  perform  the 
duties  enjoined  upon  them  by  law  and  which  by  their  charters 
they  were  bound  to  perform  without  increase  of  trackage ;  the 
public  suffered  as  well  as  they ;  they  had  exhausted  their  power 
of  location  by  their  original  taking ;  the  land  on  each  side  had 
been  improved  by  the  erection  of  dwelling  houses  and  other  im- 
provements close  up  to  their  roadbed;  they  could  not  move 
their  main  line,  and  if  they  could  have  done  so,  they  would 
have  been  met  by  practically  the  same  obstacles  on  a  new  route. 
Yet  the  public  demands  for  transportation  facilities  had  to  be 
met  Such  were  the  facts  which  in  1869  prompted  the  passage 
of  that  Act.  It  was  a  necessity,  which  necessity  has  since  be- 
come more  imperative. 

"The  Act  of  1869  reads  as  follows :  That  it  shall  and  may 
be  lawful  for  any  railroad  companies  now  or  hereafter  in- 
corporated,    ....     to  widen,  deepen,  enlarge  or  other- 
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wise  improve  the  whole  or  portions  of  their  line  of  railroad 
.  .  .  .  whenever  in  the  opinion  of  the  board  of  directors 
of  any  such  company  the  same  may  be  necessary  for  the  better 
securing  the  safety  of  persons  and  property,  and  increasing  the 
facilities  and  capacity  for  the  transportation  of  traffic  thereon, 
and  for  such  purpose  to  purchase,  hold  and  use  or  enter  upon, 
take  and  appropriate  land  and  materials.' 

"By  its  express  terms  this  Act  conferred  upon  railroad  com- 
panies an  authority  which  they  did  not  theretofore  have;  it 
restricted  no  road,  whether  its  original  taking  was  sixty  feet, 
or  less,  to  its  first  appropriation ;  it  could  widen  and  otherwise 
improve  its  line  whenever  in  the  opinion  of  its  board  of  direct- 
ors such  widening  was  necessary.  To  give  the  Act  any  other 
meaning,  would  in  view  of  the  facts  defeat  its  main  purpose. 
Any  house  owner  could  effectually  put  a  stop  to  any  attempt 
of  the  company  to  provide  for  the  safety  of  persons  and  prop- 
erty or  to  furnish  increased  facilities  for  transportation.  There 
is  not  a  word  in  the  Act  which  manifests  an  intention  to  limit 
the  power  as  in  the  tenth  section  of  the  Act  of  1849,  ^^^  has  it 
ever  been  so  interpreted  by  this  court."  ^ 

Under  the  Act  of  March  17,  1869,  a  railroad  company  may 
condemn  a  dwelling  house  in  the  occupancy  of  the  owner  upon 
making  compensation  to  him,  although  the  land  is  taken  for 
the  purpose  of  widening  or  improving  the  whole  or  any  por- 
tion of  the  company's  lines  whenever  it  is  necessary  for  in- 
creasing the  facilities  of  transportation.  In  such  a  case  it  is 
inmiaterial  that  when  a  certain  number  of  sidings  are  placed  to- 
gether and  used  by  the  company  generally  to  increase  its  facili- 
ties, and  not  for  the  accommodation  of  individuals,  this  col- 
lection is  called  a  yard.  "Such  sidings  and  structures  are  ab-. 
solutely  essential  to  the  operation  of  a  railroad.  Without  them 
the  company  could  not  perform  its  function  as  a  common  car- 
rier. The  Legislature  in  passing  the  Act  of  1869  certainly 
had  them  in  mind."  ^ 

Plaintiff  sought  to  restrain  the  defendant  from  taking  part 
of  the  curtilage  of  his  dwelling  house  in  straightening  and 

6  Dry  den  v.  Pittsburgh,  Virginia  &  Charleston  Ry.,  208  Pa.  316  (1904.) 

7  Glaser  v.  Glenwood  R.  R.,  33  Pitts.  299  (1903)  ;  208  Pa.  328  (1904) ; 
Snyder  v,  Baltimore  &  Ohio  R.  R.,  33  Pitts.  323  (1903.) 
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widening  its  road.  It  appeared  that  the  new  line  of  the  road 
took  a  strip  of  land  two  hundred  feet  in  average  width,  came 
within  eight  feet  from  the  porch  of  his  house,  passed  over  a 
well  from  which  the  water  supply  was  obtained  (but  not  how- 
ever depriving  him  of  the  use  of  it)  and  impeded  the  outlet 
from  the  front  of  the  house.  Part  of  the  ground  was  taken 
for  the  purpose  of  changing  the  location  of  the  turnpike,  the 
new  tracks  occupying  its  old  bed  in  front  of  the  house.  It 
further  appeared  that  the  new  railroad  had  been  laid  out,  the 
land  appropriated  and  bond  filed  two  years  before  relief  was 
prayed  for.  It  was  held  that  the  bill  for  an  injunction  should 
be  dismissed.^ 

Bights  of  Widow. 

69.  A  widow  in  possession  of  a  town  lot  and  dwelling 
house,  having  a  statutory  dower  interest  therein  is  an  owner 
within  the  meaning  of  the  Act  of  1849  ^^^  ^^X  maintain  a  bill 
to  restrain  the  company  from  appropriating  the  property.* 

8  Pdffer  v.  Harrisburg,  Portsmouth,  Mt  Joy  &  Lancaster  R.  R.,  12 

Lane  265  (1895-) 

9  Milroy  v.  Pittsburg,  Bessemer  &  Lake  Erie  R.  R.,  29  Pitts.  176 

(i«97.) 


CHAPTER  X. 

USE  OF  STREETS  AND  ROADS. 

70.  Municipal  Consent  72.  Obstruction  of  Streets. 

71.  Municipal  Control  —  Watch- 

men, etc. 

Municipal  GonMnt. 

70.  A  railroad  company  incorporated  under  the  general  rail- 
road Act  of  1868,  and  its  supplements,  has  no  power  to  enter 
upon,  occupy  and  cross  the  streets  of  a  municipality  without 
its  consent  The  express  prohibition  of  Sec.  12  of  tihe  Act  of 
1868  which  prevents  "the  occupation  of  a  street  without  mu- 
nicipal consent"  is  in  no  sense  repealed  by  Sec  i,  Art.  vj  of 
the  Constitution  of  1874,  which  provides  that  "any  corpora- 
tion organized  for  the  purpose  shall  havei  the  right  to  con- 
struct and  operate  a  railroad  between  any  points  within  the 
State  and  to  connect  at  the  State  line  with  railroads  of  other 
States."  Dean,  J.,  said :  "The  Constitution  is  to  be  interpreted 
with  reference  to  previous  legislation  of  the  State  and  powers 
always  previously  exercised  by  the  Legislature  remain  to  them, 
unless  expressly  or  impliedly  prohibited.  While  one  object  of 
the  Constitution  probably  was  to  encourage  competition  be- 
tween carrying  corporations  it  just  as  plainly  sought  to  pro- 
mote another  object,  that  is  by  the  prohibition  of  all  local  leg- 
islation to  encourage  self-government  by  the  people  under  gen- 
eral laws  providing  for  local  control  of  their  local  affairs.  It 
would  require  a  very  plain  mandate  of  the  Constitution  to 
move  us  to  interpret  the  section  in  question  as  one  practically 
handing  over  to  railroad  corporations  the  authority  to  control, 
occupy  and  obstruct  the  streets  and  highways  of  a  great  city  in 
disregard  of  the  convenience  of  citizens.  While  the  interests  of 
the  carrying  corporation  and  the  municipality  are  not  in  them- 
selves antagonistic  they  may  easily  become  so  by  selfishness 
and  indifference  to  each  other's  rights.    It  is  to  the  interest  of 
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the  citizen  that  his  city  should  g^ow  and  expand;  with  its 
growth  commercially  and  industrially  the  railroad  thrives. 
This,  however,  is  only  sound  theory;  in  practice  the  railroad 
without  regard  to  the  city  very  often  assumes  that  its  only 
interest  is  to  make  money  for  the  stockholders.  It  is  there- 
fore of  the  utmost  importance  to  the  well  being  of  the  city, 
that  it  should  control  its  means  of  local  business  and  social 
communication.  In  no  reasonable  interpretation  of  Sec.  i, 
Art  17  of  the  Constitution,  having  regard  to  the  legislation 
then  existing  and  other  parts  of  the  same  instrument  can  we 
see  that  it  intended  with  the  Act  of  1868  plainly  before  the 
convention  to  take  away  from  the  municipal  government  the 
control  of  its  streets  and  highways."  ^ 

A  railroad  may  be  constructed  and  operated  on  the  streets 
of  the  City  of  Philadelphia  by  a  corporation  organized  under 
the  general  railroad  law  of  April  8,  1868,  P.  L.  65,  if  the  con- 
sent of  the  city  be  given  thereto.* 

A  city  cannot  confer  the  right  to  construct  a  railroad  on  a 
street  upon  corporations  or  individuals  who  have  no  authority 
from  the  Legislature  to  construct  and  operate  a  railroad.* 

Authority  given  by  statute  to  a  railroad  company  to  use  a 
street,  does  not  necessarily  imply  that  the  company  has  the 
nght  to  the  exclusive  use  of  the  street.  In  such  a  case  the 
right  is  limited  to  an  occupation  reasonably  demanded  by  the 
transaction  of  the  business  contemplated.  The  presumption 
that  the  corporation  has  taken  the  whole  width  of  the  right  of 
way  authorized  by  its  charter  has  no  application  where  the 
words  of  the  grant  imply  merely  a  right  of  passage  over  a 
street  Thus  the  Act  of  March  20,  i860,  P.  L.  471,  authoriz- 
ing a  railroad  to  construct  its  road  "across  or  along  such 
streets  as  it  might  find  expedient  to  use,"  and  the  Act  of  March 
29,  1871,  P.  L.  466,  authorizing  the  use  of  so  much  of  certain 
streets  as  might  "be  necessary  for  the  construction  of  their 

1  Pittsburg  v.  Pittsburgr,  Carnegie  &  Western  R,  R.,  205  Pa.  13  (1903) ; 
rerersing  S.  C.  10  Dist  541  (1901) ;  25  Pa.  C  C.  R.  425  (1901) ;  32  Pitts. 
Sj  (1901) ;  see  also  Weigold  v.  Pittsburgh,  Carnegie  &  Western  R.  R., 
206  Pa.  81  (1904-) 

2  Philadelphia  v.  River  Front  R.  R.,  173  Pa.  334  (1896.) 

3  Philadelphia  v.  River  Front  R.  R.,  173  Pa-  334  (1896.) 
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tracks,  sidings  and  branches,"  do  not  express  a  right  to  the  ex- 
clusive occupancy  of  the  streets.* 

Where  a  railroad  company  has  been  given  the  right  to  erect 
an  elevated  structure  over  the  intersection  of  two  streets,  the 
railroad  company  has  not  the  right  to  take  the  full  width  of 
sixty  feet  for  its  right  of  way  as  provided  by 
the  general  railroad  law,  for  the  width  of  a  right 
of  way,  nor  will  the  company  in  locating  the  over- 
head structure  be  presumed  to  have  taken  the  width  of 
sixty  feet.  The  company  takes  only  a  right  of  passage  over  the 
streets,  and  can  occupy  no  more  space  than  is  reasonably  nec- 
essary for  the  purpose  of  passage.  The  erection  of  a  structure 
less  than  sixty  feet  in  width  is  a  definition  by  the  company  of  its 
needs,  and  a  construction  by  it  of  the  municipal  grant.  Such  a 
structure  exhausts  the  grant,  and  nothing  more  can  be  done 
without  a  new  grant.  If  the  erection  of  such  a  structure  in- 
volves no  actual  taking  of  the  land  abutting  on  the  street  or 
streets  a  release  by  the  company  of  land  not  actually  occupied, 
or  within  the  limits  of  the  right  of  way  occupied  by  the  struc- 
ture, will  prevent  a  recovery  by  the  owner  of  such  land.* 

Notwithstanding  the  charter  of  a  railroad  company  granted 
in  1832  forbade  it  from  locating  its  road  on  any  turnpike  fur- 
ther than  to  cross  the  same,  the  company  may  for  its  necessary- 
purposes  take  the  land  occupied  by  a  turnpike  road.  The  Act 
of  March  17,  1869,  confers  such  right  and  is  to  be  read  into 
all  charters  granted  prior  to  the  general  Act  of  1849,  P-  L.  79.* 

An  injunction  will  not  be  granted  where  the  plaintiff  has  de- 
layed the  filing  of  his  bill  until  large  sums  of  money  had  been 
expended  by  defendant  in  pursuance  of  a  contract  with  a  mu- 
nicipality, in  which  large  public  interests  are  involved,  even  if 
plaintiffs  have  a  strict  legal  right.*^ 

4  Penna.  Schuylkill  Val.  R.  R.  v,  Phila.  &  Read.  R.  R,  157  Pa.  42 

(1893.) 

5  Jones  v.  Erie  &  Wyoming  Valley  R.  R.,  169  Pa.  333  (1895O 

6  Philadelphia  &  Trenton  R.  R.  v,  Philadelphia  &  Bristol  Pass.  Ry.  Co., 
6  Dist.  ^  (1897.) 

7  Keeling  v.  Pittsburg,  Virginia  &  Charieston  Ry.,  33  Pitts,  133  (1902)  ; 
affirmed  in  205  Pa.  31  (1903.) 
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Ximlelpal  Oontrol— W>tehmfm,  tic. 

71.  It  is  a  reasonable  exercise  of  the  police  power  of  a  bor- 
ough to  pass  an  ordinance  requiring  a  railroad  company 
to  keep  a  watchman  at  its  own  expense  at  dangerous  cross- 
ings within  the  borough  limits,  but  where  a  crossing  is  in 
the  open  country  and  there  is  no  evidence  to  show  to  what  ex- 
tent it  is  frequented  such  an  ordinance  cannot  be  sustained.® 

A  municipality,  incorporated  under  the  Act  of  May  23, 
1889,  ^^^^  ^^  power  to  require  a  railroad  company  to  provide 
and  maintain  electric  or  other  lights  at  railroad  crossings.  An 
ordinance  making  such  requirement  is  ultra  vires  and  void.* 

A  railroad  company  will  not  be  enjoined  at  the  suit  of  a 
property  owner  from  liie  erection  of  a  watch-box  upon  the  side- 
walk in  front  of  his  property,  ordered  to  be  erected  by  coun- 
dls.^* 

Olwtrvctioin.  of  DtiMli. 

72.  The  Act  of  April  12,  1851,  which  requires  a  railroad 
company  under  penalty  to  remove  an  obstruction  from  a  cross- 
ing "after  any  agent  or  other  person  in  the  employment  of  the 
company  shall  have  received  at  least  fifteen  minutes'  notice"  of 
the  desire  of  the  parties  interested  to  use  the  crossing,  does 
not  mean  that  the  railroad  company  under  all  circumstances  is 
bound  to  remove  the  obstruction  within  fifteen  minutes  after 
notice,  but  it  means  that  the  railroad  company  is  entitled  to 
"at  least  fifteen  minutes'  notice"  and  as  much  more  as  the  cir- 
cumstances of  the  particular  case  may  require,  with  the  exer- 
cise on  its  part  of  proper  energy  and  the  use  of  suitable  means. 
"The  statute  was  intended  to  quicken  the  diligence  of  the  rail- 
road company  and  protect  the  rights  of  the  landowners  along 
its  line  by  requiring  prompt  and  energetic  action  on  the  part 
of  the  company  to  keep  crossings  free  from  obstructions.  But 
it  was  not  intended  to  require  impossible  or  unreasonable 
things,  nor  to  subject  a  company  to  a  penalty  because  the  re- 

8  Com.  ex  reL  v.  Philadelphia,  Harrisbnrg  &  Pittsburg  R.  R.,  23  Super. 
Ct  aos  (I9P3.) 

9  Hazleton  v.  Lehigh  Valley  R.  R.,  10  Kulp  571  (1902)  ;  11  Dist.  644 

(19W.) 
10  Ledger  v.  Philadelphia  &  Reading  Ry.  Co.,  12  Dist.  689  (1903.) 
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moval  of  an  obstruction  within  fifteen  minutes  after  notice  was 
physically  impossible." 

The  notice  provided  by  the  Act  must  be  given  to  an  agent  of 
the  railroad  company  in  the  locality,  or  to  some  employee  who 
has  some  connection  with  the  operation  of  the  railroad.  Notice 
to  a  mere  track-walker  engaged  in  cutting  weeds  and  grass 
within  the  right  of  way,  is  not  suificient.^^ 

Under  the  Act  of  March  20,  1845,  P-  L.  191,  the  obstruction 
of  a  street  crossing  by  a  railroad  company  in  tmnecessarily 
stopping  its  cars  thereon  is  unlawful.*^ 

The  obstruction  of  a  city  street  by  a  railroad  track  upon 
which  steam  motive  power  is  to  be  used  must  be  authorized  by 
the  legislative  branch  of  the  municipal  government;  the  con- 
sent of  the  chief  of  the  bureau  of  highways  is  not  sufficient  even 
though  the  track  was  laid  by  a  municipal  contractor  for  the 
purpose  of  carrying  out  his  contract  with  the  city.^' 

Where  an  incline  plane  railway  is  built  across  a  street,  and 
the  piers  which  support  it  are  built  upon  lots  belonging  to  the 
company  in  fee,  and  the  structure  does  not  rest  upon  it,  or 
overhang  any  other  person's  property,  either  within  or  with- 
out the  lines  of  the  street,  evidence  that  access  to  the  property 
of  a  neighboring  landowner  is  obstructed,  is  inadmissible ;  but 
evidence  that  a  part  of  the  abutment  was  so  constructed  that 
water  was  discharged  against  the  brick  wall  of  a  house,  so  as 
to  render  the  house  untenantable,  is  admissible.^^ 

Where  a  railroad  company  occupies  a  street  of  a  city  before 
a  grade  is  established  and  their  tracks  prevent  the  proper 
drainage  of  the  street  and  interfere  with  the  general  use  of  the 
street  by  the  public  and  the  railroad  company  offers  to  place 
the  track  in  proper  condition  conforming  to  the  grade  of  the 
street  when  established,  the  city  cannot  compel  the  railroad 
company  to  grade  the  entire  width  of  the  street  in  advance  of 
any  action  of  its  own.*^ 

11  Simon  v,  Baltimore  &  Ohio  R.  R.,  173  Pa.  517  (i8g6.) 

12  Todd  V.  Philadelphia  &  Reading  Ry.  Co.,  201  Pa.  558  (1902.) 

13  Denison  v.  Ryan,  10  Dist.  495  (1901.) 

14  Hartman  v,  Pittsburgh  Indine  Plane  Ry.,  159  Pa.  442  (1894.) 

15  Lake  Shore  &  Michigan  Southern  Ry.  Co.  v.  Wiley»  193  Pa.  496 

(1899^) 
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Where  a  railroad  company  for  purposes  of  its  own  con- 
structs a  fence  across  a  public  highway  so  that  a  person  who 
has  a  hauling  contract  is  compelled  to  use  a  longer  route  and 
suffers  a  material  loss  thereby,  the  railroad  company  is  liable 
for  the  loss.^^ 

Where  a  contractor  engaged  in  constructing  the  approaches 
to  a  bridge  obstructs  a  public  road  and  a  railroad  company  at 
another  point  in  the  road,  dumps  earth  in  order  to  give  access 
to  its  station  which  had  been  cut  off  by  the  obstruction,  so  that 
the  contractor  is  obliged  to  haul  material  from  a  greater  dis- 
tance and  suffers  thereby  a  material  loss,  the  railroad  com- 
pany is  not  liable  to  the  contractor  for  his  loss,  if  in  fact  it 
dumped  the  earth  for  the  purpose  stated.*^ 

If  a  railroad  company  takes  possession  of  a  railroad  built  by 
another  company  and  there  is  under  the  railroad  a  defective 
sewer  which  diverts  water  upon  the  highway,  the  company  will 
be  responsible  for  the  defective  sewer  after  it  takes  posses- 
sion.^* 

i6  Knowles  v.  Pennsylvania  R.  It,  175  Pa.  623  (1896.) 

17  Mdlick  V,  Pennsylvania  R.  R.,  203  Pa.  457  (1902),  reversing  17  Super. 
Ct  12  (1901.) 

18  G)yle  V.  Pittsburg,  Bessemer  &  Lake  Erie  R.  R.  Co.»  18  Super.  Ct. 
235  (1901.) 
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FARM   CROSSINGS. 


73.  Remedies.  75.  Future  Uses. 

74.  Damages.  76.  Approach  to  a  Wharf. 


73.  An  Act  of  Assembly  incoqx)rating  a  railroad  company 
made  it  the  duty  of  the  company  to  construct  a  sufficient  cause- 
way to  enable  the  occupant  of  the  land  to  cross  over  or  tmder 
the  road,  and  upon  failure  to  do  so  the  company  should  be 
liable  to  the  party  aggrieved  for  any  damages  sustained,  such 
damages  to  be  assessed  by  the  appointment  of  seven  viewers. 
The  railroad  company  having  neglected  to  maintain  a  sufficient 
causeway  it  was  held  that  plaintiff  could  not  have  recourse  to 
a  common  law  action.  Taylor,  J.,  said :  "Where  the  Legisla- 
ture provides  a  specific  remedy  for  the  recovery  of  damages  for 
injuries  sustained  by  the  construction  of  a  work  of  internal  im- 
provement by  a  corporation,  a  party  injured  cannot  have  re- 
course to  a  common  law  action."  * 

Where  a  railroad  company  settles  with  a  landowner  for  its 
right  of  way  by  paying  him  damages  and  further  agrees  to  put 
down  a  farm  crossing,  the  remedy  of  the  landowner  to  compel 
the  railroad  company  to  put  down  the  farm  crossing  in  accord- 
ance with  its  agreement,  is  not  by  bill  in  equity,  but  by  pro- 
ceedings under  the  general  railroad  law  of  February  19,  1849.* 

Damages. 

74.  A  causeway  which  a  railroad  is  bound  to  furnish  under 
the  Act  of  February  19,  1849,  Sec.  12,  P.  L.  84,  is  an  inter- 

1  Davis  V.  Wheeling,  Pittsburg  &  Baltimore  R.  R.,  26  Pa.  C.  C.  R. 
527  (1902)  ;  33  Pitts.  27  (1902) ;  12  Dist  93  (1902.) 

2  Dimmick  v.  Delaware,  Lackawanna  &  Western  R.  R.,  180  Pa.  468 
(1897.) 
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nal  improvement  or  arrangement  intended  to  afford  the  means 
of  getting  from  one  part  of  a  tract  of  land  to  the  other.  It 
has  no  reference  to  road  crossings,  or  to  the  means  of  getting 
off  the  premises  to  market  or  elsewhere.  The  measure  of  dam- 
ages for  failure  to  construct  such  a  causeway  is  the  inconveni- 
ence which  the  landowner  has  suffered  in  the  enjojrment  of 
his  property  arising  out  of  such  failure.  The  jury  cannot  con- 
sider as  an  element  of  damages  in  such  a  case  the  injury  to  the 
land  caused  by  its  being  severed  or  by  the  inconvenient  shapes 
of  the  severed  parts,  or  by  excavations  or  embankments  or  by 
obstruction  of  access  to  public  or  private  ways.  Such  injuries 
are  provided  for  in  the  assessment  of  damages  for  the  original 
taking  of  the  road.' 

Fotuxe  TTms. 

75.  The  Act  of  February  19,  1849,  which  requires  railways 
to  construct  causeways  for  the  use  of  land  through  which  the 
railroad  is  built,  applies  to  what  is  necessary  for  the  future  as 
well  as  the  present  use  of  the  land.  Thus  a  railroad  company 
will  be  enjoined  from  filling  up  a  causeway,  which,  although 
not  used  at  present,  may  be  made  necessary  by  the  uses  to 
which  the  land  may  be  subjected  in  the  future.* 

Approach  to  a  Wharf. 

j(>.  The  Act  of  February  19,  1849,  relating  to  passage  ways 
over  railroads,  does  not  apply  to  a  mere  town  lot,  but  applies 
to  a  wagon  road  leading  to  a  wharf,  and  a  bill  in  equity  will 
lie  against  a  railroad  company  to  prevent  its  destruction.  In 
such  a  case  the  remedy  under  the  Act  for  failing  to  keep  the 
road  in  order  does  not  apply.*^ 

3  Port  V,  Huntingdon  &  Broad  Top  R.  R.,  168  Pa.  19  (1895.) 

4  Hespenheide  v.  King,  31  Pitts.  242  (1901.) 

5  Hespenheide  v.  King,  30  Pitts.  171  (1899.) 
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AGREEMENTS  WITH   LANDOWNER. 

77.  Constracdon  of  Agreemaits.  82.  Agreements  as  to  Stations. 

7&  Agreement  to  Pay  Stock   for  83.  Agreements  as  to  Fences. 

Rig^  of  Way.  84.  Agreements    as    to    Employ- 
yg.  When    Damages    are    to    be  ment 

Assessed  Under  Agreement  85.  Agreements  as  to  Crossings. 

80.  Deeds.  85*   Breach  of  Agreement 

81.  Boundaries. 

Oomitrucilon  of  Agreements. 

yj.  Contracts  made  by  a  railroad  company  with  the  land- 
owner whereby  privileges  are  wholly  or  in  part  obtained  with- 
out condemnation  are  favorably  r^^arded  by  the  courts  and  are 
construed  strongly  in  favor  of  the  owner. 

A  railroad  company  secured  by  an  agreement  with  the  owner 
and  not  by  the  exercise  of  eminent  domain,  a  right  of  way  over 
a  farm  underlaid  with  coal.  It  appeared  by  the  terms  of  the 
deed  that  the  right  of  way  was  limited  to  a  two  track  railroad ; 
that  the  value  of  the  coal  was  known  to  both  parties  at  the  time 
of  the  deed ;  that  the  farm  was  severed  by  the  right  of  way, 
and  that  by  the  acts  of  the  parties  in  erecting  fences,  walls  and 
buildings  the  lines  of  the  right  of  way  were  fixed  and  remained 
so  for  a  long  period  of  time. 

By  a  bill  in  equity  to  restrain  the  railroad  company  from 
interfering  with  the  building  across  its  right  of  way  an  over- 
head bridge,  it  was  held  that  the  railroad  company  cannot  pre- 
vent the  owner  of  the  land  from  erecting  an  overhead  bridge 
across  its  right  of  way  which  will  not  interfere  with  the  opera- 
tion of  its  railroad,  is  not  dangerous  and  is  intended  to  be  used 
for  taking  coal  from  one  part  of  the  land  to  the  other,  and  is 
in  substitution  of  a  coal  trestle  which  is  to  be  taken  down  and 
abandoned.^ 

I  Mount  Pleasant  Coal  Co.  v,  Delaware,  Lackawanna  &  Western  R.  R. 
Co.,  aoo  Pa.  434  (1901),  reversing  6  Lacka.  i  (1900.) 
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The  Act  of  April  i6,  1838,  P.  L.  464,  which  provides  that 
no  person  shall  construct  an  overhead  crossing  over  a  railroad 
without  permission  in  writing  from  the  railroad  company,  was 
aimed  at  a  wilful  trespasser  and  was  intended  to  guard  its  right 
of  way  from  tmauthorized  intrusion,  and  does  not  apply  to  a 
person  who  has  granted  by  deed  to  a  railroad  company  a  right 
of  way  across  his  land,  reserving  all  the  coal  both  outside  and 
beneath  the  tracks,  and  containing  a  plain  assertion  of  intent  on 
the  part  of  the  owner  to  enjoy  to  the  full  his  property  as  a  coal 
property* 

Agreement  to  Pay  Stock  for  Bight  of  Way. 

78.  Where  the  directors  of  a  railroad  company  accept  agree- 
ments from  landowners  for  right  of  way  in  consideration  of  the 
stock  of  the  company,  and  the  company  actually  begins  work 
through  an  owner's  farm,  and  has  made  considerable  expendi- 
tures of  money  on  such  work,  the  notice  of  acceptance  of  the 
contract  is  sufficiently  declared,  and  such  acceptance  is  not  too 
late  by  reason  of  the  delay  for  over  three  years.' 

When  Damages  Are  to  he  Aaeeeeed  Under  Agreement. 

79.  Where  a  landowner  under  a  written  agreement  releases 
a  right  of  way  to  a  railroad  company  ''the  damages  to  be  as- 
sessed when  the  road  is  located,"  the  damages  are  to  be  as* 
sessed  at  the  time  of  the  construction  of  the  road,  if  the  testi- 
mony shows  that  the  damages  claimed  were  only  ascertainable 
upon  the  construction  of  the  road.  In  such  a  case  the  word 
"located"  is  not  to  be  given  its  technical  meaning.* 


80.  Where  the  use  of  a  right  of  way  "wide  enough  for  wag- 
ons and  other  uses"  is  conveyed  to  the  grantee  in  a  deed,  and 
the  width  is  not  otherwise  designated  the  grantee  is  entitled  to 
a  right  of  way  of  a  reasonable  width  for  a  wagon  road,  wide 
enough  for  wagons  to  pass  or  turn  around.*^ 

2  Mount  Pleasant  Coal  Company  v,  Delaware  Lackawanna  &  Western 
R.  R.  Co.,  200  Pa.  434  (1901),  reversing  6  Lacka.  i  (1900.) 

3  Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.,  157  Pa.  174  (1893.) 

4  Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.,  157  Pa.  174  (1893.) 

5  Beers  v.  Woodruff,  8  Lacka.  194  (1902.) 
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BoundaiiM. 

8i.  In  an  action  against  a  railroad  company  for  alleged  ille- 
gal occupation  of  lands  a  map  over  sixty  years  old  found  in  the 
files  in  the  proper  office  at  the  State  capital  and  prepared  by  the 
Commonwealth  to  fix  the  location  of  land  appropriated  by  the 
State  for  the  purposes  of  a  canal  is  admissible  in  evidence  as  an 
ancient  document  to  show  the  boundary  of  land  where  it  ap- 
pears that  a  railroad  company  purchased  the  canal  from  the 
State  and  afterwards  conveyed  it  to  a  canal  company  who  af- 
terwards re-conveyed  it  to  the  railroad  company.  It  is  not  nec- 
essary to  show  that  the  map  was  framed  and  filed  at  the  exact 
time  the  State  entered  upon  the  land  of  which  the  map  pur- 
ported to  be  the  boundary.  The  map  was  not  a  paper  between 
the  parties  as  to  boundary  but  a  signification  by  the  Common- 
wealth of  the  quantity  taken  by  boimdary  leaving  only  open 
to  objection  on  part  of  the  landowner  the  amount  of  compen- 
sation, which  would  in  no  way  affect  the  boundary." 

AgreemeiLts  as  to  Statioiui. 

82.  Where  a  deed  conve5ring  land  to  a  railroad  company 
contains  a  condition  that  the  company  shall  erect,  at  or  near  a 
place  designated,  a  freight  and  passenger  station  with  sidings 
for  the  convenient  shipment  of  freight  to  and  from  the  sta- 
tion, the  character  of  the  station  to  be  maintained  is  to  be  de- 
termined by  the  deeds  of  the  company  and  those  who  use  it. 
If  the  company  has  erected  a  station  which  in  structure  and 
management  does  not  differ  from  most  of  the  stations  on  the 
road,  it  will  be  deemed  to  have  sufficiently  performed  the  con- 
dition.^ 

▲greements  as  to  Venoaa. 

83.  A  covenant  by  a  railroad  company  in  a  deed  for  a  por- 
tion of  its  right  of  way  to  "fence  and  keep  said  road  fenced," 
is  a  covenant  running  with  the  land  and  is  binding  on  a  suc- 


6  Smuckcr  v.  Pennsylvania  R.  R.,  188  Pa.  40  (1898),  reversing  6  Su- 
per. Ct  521  (1898.) 

7  Caldwell  v.  East  Broad  Top  R.  R.  &  Coal  Co.,  169  Pa.  99  (1895.) 
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cessor  of  a  railroad  company  whose  title  comes  through  fore- 
closure sales.® 

A  landowner  entered  into  the  following  agreement  with  a 
railroad  company :  "I  will  lease  to  the  company  which  under- 
takes to  construct  such  road  the  right  of  way  of  lawful  width 
through  my  land  in  Orange  township,  Columbia  County, 
Pennsylvania.  The  damages  to  be  assessed  when  the  road  is 
located,  and  the  amount  of  such  damages  to  be  paid  in  stock  in 
said  railroad.  Cost  of  fencing  not  included  in  damages,  pro- 
vided no  damage  is  done  to  the  building,  race  or  water  power." 
It  was  held  that  the  agreement  was  an  actual  release  of  the  right 
of  way  and  not  merely  a  proposal,  and  that  it  meant  that  if  no 
damage  was  done  to  the  building,  race  or  water  power,  no  dam- 
age was  to  be  allowed  for  the  cost  of  fencing.  It  was  also 
held  that  the  stock  which  the  landowner  agreed  to  take  should 
be  assessed  to  him  at  par.* 

Agreements  as  to  Employment. 

84.  If  a  railroad  company  enters  into  an  agreement  with  a 
landowner  for  a  right  of  way,  and  covenants  to  employ  the 
landowner  and  pay  him  a  salary  as  station  agent  at  a  station 
to  be  built  by  himself  on  his  own  land,  the  company  cannot  re- 
voke the  contract  in  part  by  instituting  proceedings  to  condemn 
the  station  lot,  and  at  the  same  time  retain  the  right  of  way, 
which  was  the  main  consideration.  In  such  a  case  the  com- 
pany must  either  stand  on  the  contract,  or  rescind  in  toto}^ 

Agreements  as  to  Crossings. 

85.  Where  a  railroad  company  has  agreed  to  purchase 
land  for  its  right  of  way,  and  has  covenanted  to  "construct 
and  maintain  a  good  and  sufficient  crossing  over  the  right  of 
way  on  said  premises,"  and  the  railroad  company  has  tendered 
a  deed  without  any  such  provision,  the  landowner  has  a  right  to 
have  executed  a  deed  tendered  by  himself  containing  this 

8  Kelly  v.  Nypano  R.  R.,  200  Pa.  229  (1901),  affinning  s.  c  23  Pa.  C. 
C  R.  177  (18991) 

9  Hoffman  v.  Bloomsburg  &  Sullivan  R.  R.,  157  Pa.  174  (1893.) 

ID  Semple  v,  Qeveland,  &  Pittsburgh  R.  R.,  172  Pa.  3G9  (1896) ;  26 
Pitts.  240  (1896.) 
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clause :  "Excepting  and  reserving  unto  the  said  parties  of  the 
first  part,  their  heirs  and  assigns,  forever,  a  good  and  sufficient 
right  of  way,  causeway  or  railroad  crossing  over  and  across  the 
said  Clearfield  &  Mahoning  Railway  on  the  said  premises  of  the 
parties  of  the  first  part,  so  that  the  occupant  or  occupants  of 
the  said  premises  of  the  parties  of  the  first  part  may  cross  or 
pass  over  the  said  railroad  on  the  premises  with  wagons, 
carts  and  implements  of  husbandry,  as  the  occasion  may  re- 
quire; said  causeway  or  railroad  crossing  to  be  maintained 
by  the  said  party  of  the  second  part;  its  successors  and  as- 
signs."*^ 

If  an  owner  of  land  over  which  a  railroad  company  has  a 
right  of  way  enters  into  an  agreement  in  writing  by  which  in 
consideration  of  the  railroad  company  consenting  to  the  erec- 
tion of  an  overhead  crossing  in  a  specified  manner,  the  owner 
relinquishes  his  right  to  a  grade  crossing,  the  owner  will  be 
bound  by  the  agreement,  and  he  cannot  thereafter  use  the 
grade  crossing  and  also  at  the  same  time  construct  and  main- 
tain an  overhead  crossing.** 

Breach  of  Aipreement. 

85*.  Where  a  landowner  agreed  to  convey  a  portion  of  his 
property  to  a  railroad  company  for  its  right  of  way,  the  fact 
that  the  agreement  was  signed  by  him,  in  the  belief  that  the 
conveyance  would  not  prevent  him  from  recovering  damages 
to  the  remainder  of  his  property  by  the  construction  of  the  rail- 
road will  not  justify  a  court  of  equity  refusing  a  decree  of  spe- 
cific performance.** 

Where  the  agent  of  a  railroad  company  without  disclosing 
his  principal  agrees  orally  with  an  owner  of  a  homestead  to 
purchase  the  property  at  a  price  named,  but  without  any  time 
fixed  for  the  completion  of  the  purchase  the  railroad  company 
cannot,  after  the  expiration  of  twenty  months,  demand  a  con- 
veyance.** 

11  Hall  r.  Clearfield  &  Mahoning  Ry.  Co.,  168  Pa.  64  (1895) 

12  Speese  v,  Schuylkill  River  East  Side  R.  R.,  201  Pa.  568  (1902),  af- 
firming ID  Dist.  515  (1901.) 

13  Pittsburgh,  Bessemer  &  Lake  Erie  R.  R.  Co.  v.  Giant,  29  Pitts.  113 
(1898.) 

14  Weigold  V,  Pittsburgh,  Carnegie  &  Western  R.  R.  Co.,  208  Pa.  8r 

(1904.) 


CHAPTER  XIII. 

CONSEQUENTIAL  DAMAGES. 

86.  Interference  with  Access.  88.  Diversion  of  Water. 

8^.  Taking  of  Water  from  Stream.  89.  Right  of  Mortgagee. 

Interfara&ee  with  Aocess. 

86.  Where  a  city  undertakes  a  great  public  improvement, 
by  which  the  tracks  of  a  railroad  are  sunk  below  the  level  for 
the  purpose  of  abolishing  grade  crossings  and  the  city  by  or- 
dinance assumes  responsibility  for  ^'the  construction  and  re- 
moval of  temporary  railroad  tracks  and  the  maintenance  ot 
railroad  and  highway  travel  during  the  construction,"  the  rail- 
road company  is  not  liable  to  a  property  owner  for  an  injury 
caused  by  the  prevention  of  free  ingress  to  and  ^^ess  from  his 
property  resulting  from  the  laying  of  a  temporary  track  in 
front  of  his  premises  where  no  negligence  in  the  operation  of 
the  road  is  shown.^ 

Taldxig  of  Water  from  Stream. 

87.  A  railroad  company,  by  virtue  of  its  right  as  a  riparian 
owner  on  a  stream,  has  a  right  to  take  water  from  the  stream 
for  ordinary  domestic  purposes,  but  has  no  right  to  use  the 
stream  in  such  a  manner  as  to  materially  diminish  the  supply 
of  the  lower  riparian  owner.* 

An  injunction  will  not  be  granted  at  the  suit  of  a  railroad 
company  to  restrain  a  water  company  having  the  right  of  emi- 
nent domain  from  taking  water  from  a  stream  where  plaintiff 
derives  its  title  to  the  water  of  the  stream  by  virtue  of  leases 
from  the  riparian  owner. 

The  right  acquired  under  the  leases  having  been  obtained 

1  McGrane  v,  Philadelphia  &  Reading  Ry.  Co.,  20  Super.  Ct  aoo  (1902.) 

2  Myers  &  Erwin  Co.  v,  Philadelphia,  Jenkintown  &  Cheltenham 
Pass.  Ry.  Co.,  12  Montg.  46  (1896.) 
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from  a  riparian  owner  has  no  greater  dignity  than  the  right  of 
the  riparian  owner  himself.  Riparian  owners  have  no  owner- 
ship of  running  water,  no  right  to  divert  and  sell  it  to  strangers 
for  general  use  and  are  limited  in  their  own  use  of  it  to  ordi- 
nary domestic  purposes.* 

A  riparian  owner  has  the  right  to  remove  and  sell  sand  which 
has  been  deposited  as  alluvium  between  high  and  low  water- 
mark on  the  bank  of  a  navigable  stream,  provided  that  he  does 
not  interfere  with  the  public  rights  of  navigation,  fishery  and 
improvements,  and  if  a  railroad  company  for  its  own  purposes 
and  not  for  the  improvement  of  the  river,  erects  a  structure  on 
the  opposite  bank  in  such  a  way  that  the  direction  and  flow  of 
the  current  are  changed,  and  the  sand  bank  is  swept  away  and 
future  alluvium  prevented,  the  riparian  owner  may,  in  an  ac- 
tion of  trespass  against  the  railroad  company,  recover  dam- 
ages for  the  sand  swept  away  and  also  for  the  loss  of  future 
alluvium.* 

Bivenion  of  Wator. 

88.  Where  a  railroad  company  by  changing  the  grade  of  a 
street  diverts  the  natural  flow  of  the  water  and  carries  it 
through  a  box  drain  under  the  road  to  the  land  of  an  ad- 
joining owner,  from  whence  it  is  then  carried  to  the  land  of  a 
third  person,  the  railroad  company  is  liable  to  such  third  per- 
son for  injuries  sustained,  notwithstanding  the  owner  of  the 
land  upon  which  the  water  is  first  thrown  consents  thereto, 
that  the  borough  has  consented  to  the  construction  of  the  drain 
and  may  be  itself  liable  for  the  injuries,  and  that  other  land- 
owners may  have  contributed  to  the  injury  by  making  con- 
nection with  the  gutter  so  that  refuse  matter  from  their  prop- 
erties was  carried  through  the  box  drain.*^ 

Bight  of  MortiragM. 

89.  A  purchaser  at  sheriff's  sale  under  foreclosure  of  a 
mortgage,  which  was  a  lien  on  the  property  appropriated  by  a 

3  Philadelphia  &  Reading  R.  R.  v,  Pottsville  Water  Co.,  182  Pa.  418 
(1897),  affirming  18  Pa.  C.  C  R.  501  (1896.) 

4  Freeland  v.  Pennsylvania  R.  R.  Co.,  197  Pa.  529  (1901.) 

5  Dennison  v.  Somerset  &  Cambria  R.  R.  Co.,  21  Super.  Ct  24B  (190a.) 
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railroad  company  before  the  location  of  its  line  cannot  recover 
by  ejectment  possession  of  the  portion  of  the  land  included  in 
the  railroad  company's  right  of  way.    Scott,  J.,  said : 

"It  is  clear  that  plaintiff  took  by  sheriff's  deed  the  interest 
of  the  mortgagor ;  that  the  mortgage  contract  upon  her  estate 
when  executed,  was  subject  and  subordinate  to  the  right  of  the 
State  at  any  time  to  resume  its  sovereignty  in  the  land  for 
public  use  upon  making  compensation  to  the  owner  and  that 
until  the  franchise  to  the  defendant  is  terminated  and  the  use 
reverts  to  the  plaintiff,  she  is  not  entitled  to  recover  possession 
and  defeat  the  Commonwealth's  grant."  • 

6  Mack  V.  Eastern  &  Northern  R.  R.,  7  North.  318  (1900)  ;  10  Dist  102 
(190a) 


CHAPTER  XIV. 

REMEDIES  FOR  UNLAWFUL  ENTRY  ON  LAND. 

90.  Injunction.  92.  Trespass. 

91.  Ejectment. 

Injunction. 

90.  An  abutting  property  owner  threatened  with  special  in- 
jury due  to  interference  with  access  is  entitled  to  an  injunction 
to  restrain  a  railroad  company  from  laying  its  tracks  where  the 
company  has  no  authority  to  do  so.^ 

Under  the  Act  of  June  19,  1871,  P.  L.  1360,  a  court  of 
equity  at  the  suit  of  an  abutting  property  owner  may  compel  a 
manufacturing  company  without  the  right  of  eminent  domain 
to  remove  a  railroad  which  it  has  constructed  in  a  street  on 
which  the  plaintiff's  property  abuts.* 

A  person  who  is  the  owner  of  land  abutting  upon  a  street 
may  maintain  an  injunction  to  restrain  a  railroad  company 
from  constructing  a  railroad  siding  longitudinally  along  the 
street  higher  than  the  established  grade.' 

An  injunction  will  not  be  awarded  to  restrain  the  grading 
of  a  railroad  where  it  appears  that  the  injury  alleged  by  com- 
plainant is  not  different  in  kind  from  that  suffered  by  the  gen- 
eral public.     Such  a  condition  is  damnum  absque  injuria^ 

Equity  will  not  restrain  a  railroad  company  from  entering 
on  the  lands  of  an  owner  where  there  is  a  dispute  as  to  the 
title.** 


1  Denison  r.  Ryan,  10  Dist  495  (1901.) 

2  Hopkins  v.  Catasauqua  Manufacturing  Co.,  180  Pa.  199  (1897.) 

3  Zook  V.  Pennsylvania  R.  R.,  206  Pa.  603  (1903),  affirming  20  Lane. 
322   (1903.) 

4  Weihle  v.  Pennsylvania  R.  R.,  8  Dist  309  (1899.) 

5  Laughlin  v.  Philadelphia  &  Reading  Ry.,  12  Dist  772  (1903)  ;  19 
Montg.  98  (1903) 
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91.  Daniel  Biting  conveyed  in  1814  to  Daniel  Shang  forty 
and  one-quarter  acres  of  land  "excepting  and  forever  reserving 
the  graveyard  on  the  land  hereby  conveyed  at  all  times  here- 
after to  enter  thereon  without  the  hinderance  or  denial  of  the 
said  Daniel  Shang,  his  heirs  and  assigns." 

It  was  held  that  the  clause  in  the  deed  "excepting  and  for- 
ever reserving  the  graveyard  on  the  land  hereby  conveyed  at 
all  times  hereafter  to  enter  thereon  without  hinderance  or  de- 
nial of  the  said  Daniel  Shang,  his  heirs  or  assigns/'  constituted 
an  exception  saving  to  the  grantor  the  fee  of  the  land  used  as  a 
graveyard  and  in  an  action  of  ejectment  by  the  plaintiff  to  re- 
cover the  land  wrongfully  occupied  by  the  railroad  company 
the  plaintiff  was  allowed  to  recover  even  although  plaintiff's 
ancestor  previously  brought  an  action  on  the  case  against  the 
railroad  company  for  depreciation  in  the  value  of  his  land 
where  it  appeared  that  the  verdict  which  he  had  recovered  had 
been  set  aside  on  the  ground  that  he  was  mistaken  in  his  form 
of  action.* 

A  person  having  recovered  for  the  depreciation  in  the  per- 
manent value  of  his  property  by  the  appropriation  of  a  small 
part  of  it  by  a  railway  company  cannot  afterwards  in  an  ac- 
tion of  ejectment  recover  the  land  so  appropriated.^ 


92.  If  a  railroad  company  makes  an  entry  upon  land  without 
the  consent  of  the  owner  and  without  payment  of  compensa- 
tion to  him,  the  remedy  of  the  landowner  is  by  an  action  of 
trespass  and  not  by  petition  for  appointment  of  viewers.® 

6  Maonerback  v.  Pennsylvania  R.  R.,  16  Super.  Ct.  622  (1901.) 

7  Klugh  V.  Middletown,  H.  &  S.  Ry.  Co.,  17  Pa.  C.  C.  R.  373  (1896.) 

8  Mountz  V,  Philadelphia,  Harrisburg  &  Pittsburg  R.  R.  Co.,  203  Pa. 
128  (1902.) 


CHAPTER  XV. 

TAKING  OF  PROPERTY  DEVOTED  TO  PUBLIC  USE. 

93.  Property  of  Gas  Company.  97.  Practice  Under  Act  of  June 

94.  Property  of  Bridge  Company.  19,  1871. 

95-  Crossings  Over  Highways.  98.  Crossings  of  Street  Railways. 

96.  Regulation  of  Crossings  Un- 
der Act  of  June  19,  1871. 

Property  of  OfUi  Company. 

93.  An  injunction  will  be  granted  to  restrain  a  railroad 
company  from  entering  and  taking  possession  of  land  of  a  gas 
company  for  the  purpose  of  constructing  an  additional  track 
where  it  appears  that  the  land  is  necessary  for  the  present  and 
future  uses  of  the  gas  company  and  that  the  taking  of  such 
land  is  merely  for  the  convenience  and  economy  of  the  railroad 
company. 

Chief  Justice  Sterrett  said :  "It  is  quite  apparent  from  the 
master's  conclusions  that  there  exists  no  necessity  that  impels 
defendant  to  take  plaintiff's  land  for  its  additional  track.  It 
is  simply  a  question  of  economy  or  convenience  or  both  com- 
bined. This  is  not  sufficient  to  justify  the  taking  of  property 
which  has  heretofore  been  acquired  under  the  right  of  eminent 
domain  and  for  many  years  devoted  to  public  use  by  another 
corporation.  As  was  said  by  Mr.  Justice  Gordon  in  Pennsyl- 
vania Railroad  Co.'s  Appeal,  93  Pa.  159:  *It  is  true  that  fran- 
chise is  property  and  as  such  may  be  taken  by  a  corporation 
having  the  right  of  eminent  domain,  but  in  favor  of  such  right 
there  can  be  no  implication  unless  it  arises  from  a  necessity 
so  absolute  that  without  it  the  grant  itself  will  be  defeated. 
It  must  also  be  a  necessity  that  arises  from  the  very  nature  of 
things  over  which  the  corporation  has  no  control.  It  may  not 
be  a  necessity  created  by  the  company  itself  for  its  own  con- 
venience or  for  the  sake  of  economy.  To  permit  a  necessity 
such  as  this  to  be  used  as  an  excuse  for  the  interference  with 
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or  extinction  of  previously  granted  franchises  would  be  to  sub- 
ject these  important  legislative  grants  to  destruction  on  a  mere 
pretense,  in  fact  at  the  will  of  the  holder  of  the  latest  fran- 
chise/ '' 

Mr.  Justice  Paxson,  in  Pittsburgh  Junction  Railroad  Co/s 
Appeal,  122  Pa.  511,  employed  language  especially  applicable 
to  the  case  at  bar :  "The  location  claimed  for  the  defendant  is  a 
matter  of  economy  not  of  necessity.  It  can  construct  its  road 
and  reach  its  terminus  by  another  route.  It  is  true  it  would 
be  expensive,  but  it  is  a  mere  question  of  money  and  engineer- 
ing skill.  It  is  not  entitled  to  run  through  plaintiff's  3rard  and 
cripple  its  facilities  for  handling  its  business,  merely  to  save 
money."  In  Sharon  Railway  Company's  Appeal,  122  Pa.  533, 
the  same  learned  Justice,  reiterating  the  same  principle,  says : 
"It  is  settled  law  and  rests  upon  sound  principles."  The  same 
principle  is  reaffirmed  in  Groff^s  Appeal,  128  Pa.  633,  and 
again  in  Perry  County  Railroad  Extension  Co.  v.  Newport 
&  Sherman  Valley  Railroad  Co.,  150  Pa.  200."  ^ 

Prtfpeily  of  Bridge  Company. 

94.  Land  belonging  to  a  bridge  company  not  in  actual  use, 
which  is  a  necessity  to  a  railroad  company  for  the  purpose  of 
additional  tracks,  which  necessity  can  be  met  in  no  other  way, 
may  be  condemned  by  a  railroad  company,  although  the  bridge 
company  contemplated  using  a  portion  of  the  land  for  the  erec- 
tion of  a  toll  house,  where  it  appears  that  the  toll  house  may 
be  erected  upon  steel  bents  between  the  tracks.^ 

A  bridge  company  cannot  be  required  to  construct  an  over- 
head  crossing  on  a  highway  crossed  by  a  railroad  at  grade,  nor 
restrained  from  erecting  a  bridge  across  a  river,  although  the 
result  of  the  construction  of  such  bridge  will  be  to  increase 
travel  on  the  highway.* 

I  Scranton  Gas  &  Water  Co.  v.  Northern  Coal  &  Iron  Co.,  192  Pa.  80 

3  Yooghic^eny  Bridge  Co.  v.  Pittsburg  &  Connellsville  R.  R.,  201  Pa. 

457  (1902.) 

3  Lehigh  Valley  R.  R.  v.  Laceyville  &  Horseheads  Bridge  Co.,  23  Pa. 
C  C  R.  225  (i89s>.) 
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Grouings  Over  Highways. 

95.  The  Act  of  June  19, 187 1,  P.  L.  1360,  gives  to  the  courts 
no  authority  to  regulate  grade  crossings  of  railroads  over  or- 
dinary streets  and  highways.* 

The  Act  of  June  7,  1901,  P.  L.  531,  now  regulates  cross- 
ings over  highways.*^ 

In  Mifflinville  Bridge,  206  Pa.  420  (1903),  the  court  said: 
"The  settled  policy  of  this  State,  legislative  and  judicial,  is 
against  the  further  increase  of  grade  crossings.  The  Act  of 
June  19,  1 87 1,  gave  the  courts  jurisdiction  over  crossings  of 
one  railroad  by  another  at  grade  and  this  court  has  more  than 
once  expressed  its  regret  that  the  control  did  not  extend  to  the 
crossing  of  a  railroad  and  an  ordinary  highway.  This  con- 
trol the  Act  of  June  7,  1901,  has  now  given.  Any  grade  cross- 
ing which  thereafter  comes  before  the  court  comes  with  a  heavy 
burden  of  proof  upon  it  under  the  conceded  facts.  The  cross- 
ing involved  in  this  controversy  is  a  new  grade  crossing  and  as 
such  is  prohibited  by  the  Act  of  1901.  The  fact  that  it  is  inci- 
dental to  the  relocation  of  an  existing  highway  under  the  Act  of 
1836  does  not  relieve  it  from  the  ban  of  the  Act  of  1901.  The 
language  of  Sec.  i  of  the  Act  of  190 1  is  that  *all  crossings  here- 
after established'  shall  be  above  or  below  grade.  This  is  a 
crossing  in  a  different  place  and  is,  therefore,  'established'  after 
the  date  of  the  Act.  The  provisions  of  Sec.  4 
of  the  Act  of  June  7,  1901,  which  authorizes  the  Court 
of  Common  Pleas  to  permit  grade  crossings'under  certain  con- 
ditions must  be  strictly  followed,  and  there  is  no  substitute  for 
them  either  in  manner  or  form.  Previous  proceedings  in  the 
Quarter  Sessions,  although  before  the  same  judge  cannot  be 
considered  as  a  substitute  for  the  proceedings  provided  for  in 
oec.  4" 


4  Bryner  v.  Youghiogheny  Bridge  Co.,  190  Pa.  617  (1899) ;  Pittsburg 
&  Lake  Erie  R.  R.  v.  Lawrence  County,  198  Pa.  i  (1901) ;  Philadelphia  ft 
Baltimore  Central  R.  R.  v.  Upper  Darby  Township,  202  Pa.  429  (1902)  ; 
Bonsall  Ave.,  16  Super.  Ct.  i  (1901.) 

5  The  courts  could  not  apply  the  Act  of  June  7,  1901,  before  the  date 
fixed  for  its  going  into  effect — Philadelphia  &  Baltimore  Central  R.  R.  v. 
Upper  Darby  Township,  8  Del.  406  (1902) ;  202  Pa.  429  (1902),  affirming 
8  Del.  280  (1901.) 
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In  an  action  by  a  borough  against  a  railroad  company  the 
evidence  showed  that  a  turntable  which  had  been  in  use  for 
thirty  years  was  in  a  dilapidated  condition,  needing  immedi- 
ate repairs.  The  railroad  company  proposed  to  abolish  the 
turntable  and  to  construct  a  "Y."  By  using  the  "Y"  three 
grade  crossings  on  the  same  street  would  be  made  within  a 
distance  of  five  hundred  and  fifty  feet,  and  it  would  be; neces- 
sary to  cross  the  street  at  grade  at  least  fifty-two  times  daily, 
one  half  of  these  crossing^  being  made  while  the  engine  was 
moving  backward.  The  evidence  established  the  fact  that  the 
action  of  the  railroad  company  in  abolishing  the  turntable 
was  based  upon  a  mere  saving  of  expense.  It  was  held  that 
the  evidence  did  not  justify  the  court  in  permitting  the  "Y"  to 
be  made.^ 

Begnlatlong  of  Groscdn^  Uncter  Act  of  June  19,  1871. 

96.  It  is  the  well  settled  policy  of  this  State  as  administered 
by  the  Supreme  Court  that  no  grade  crossing  of  a  railroad  over 
another  railroad  or  a  common  highway  will  be  permitted,  ex- 
cept in  case  of  manifest  and  unavoidable  necessity.^ 

Among  the  considerations  which  will  control  the  court  in 
determining  whether  or  not  an  overhead  crossing  shall  be  de- 
creed are  the  location  and  surroundings  of  the  proposed  cross- 
ing, the  character  of  the  railroads  and  the  uses  made  and  in- 
tended to  be  made  of  them,  the  increased  cost  of  construction 
and  expenses  of  operation,  the  public  safety  and  convenience, 
and  the  interest  and  convenience  of  the  road  intended  to  be 
crossed. 

Four  grade  crossings  within  eight  miles  will  not  be  permit- 
ted where  it  appears  that  it  is  reasonably  practicable  to  con- 
struct overhead  crossings  at  a  cost  of  twelve  to  fifteen  thousand 
dollars  for  each  crossing.® 

• 

6  Norristown  Borotigh  v.  Philadelphia  &  Reading  Ry.  &  Stony  Creek 
R.  R.,  17  Montg.  72  (1901)  ;  10  Dist.  539  (1901.) 

7  Pittsburg  &  Lake  Erie  R.  R.  t/.  Lawrence  G>unty,  198  Pa.  i  (1901) ; 
Pittsbnrgh  Junction  R.  R.  v.  Fort  Pitt  Pass.  Ry.,  192  Pa.  44  (1899)  ;  29 

Pitts.  405  (1899^) 

8  Altoona  &  Philipsburg  G>nnecting  R.  R.  v,  Tyrone  &  Qearfield  R. 
R.,  160  Pa.  623  (1894) ;  Delaware  &  Hudson  Canal  Co.  v,  Lackawanna 
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A  railroad  company  will  not  be  compelled  under  the  Act  of 
June  19,  1 87 1,  P.  L.  1 36 1,  to  construct  an  overhead  crossing 
where  the  cost  of  such  crossing  would  be  so  great  as  to  prevent 
the  building  of  the  railroad.* 

Assuming  that  under  the  Act  of  1871  the  question  of  cost 
may  be  considered  by  the  court  in  determining  the  reasonable- 
ness of  a  crossing  it  can  have  no  weight  where  the  additional 
expense  of  an  overhead  crossing  will  not  be  over  six  to  eight 
thousand  dollars.**^ 

The  cost  of  avoiding  a  grade  crossing  cannot  be  considered 
as  a  serious  obstacle,  but  where  the  expense  is  such  as  to  prac- 
tically eliminate  the  improvement,  the  expense  itself  is  a  strong 
argument  to  show  that  the  topography  requires  a  grade  cross- 
ing. The  cost  of  constructing  an  underground  crossing  would 
amount  to  about  $40,000,  while  the  cost  of  the  proposed  elec- 
tric railway  inclusive  of  the  grade  crossing  would  amount  to 
about  $15,000.  Swartz,  J.,  said:  "We  are  aware  that  later 
cases,  Traction  Co.  v.  Canal  Co.,  180  Pa.  636;  Perry  County 
R.  R.  V.  R.  R.,  150  Pa.  193,  do  not  attach  much  weight  to  the 
increased  cost  of  construction  to  avoid  a  grade  crossing.  In 
the  earlier  cases  this  was  given  as  one  of  the  circumstances  to 
be  considered  in  determining  whether  it  was  reasonably  practic- 
able to  avoid  a  grade  crossing:  Northern  Central  Railway  Co.'s 
Appeal,  103  Pa.  629.  If  the  cost  is  not  to  be  considered  in 
these  cases  then  it  is  difficult  to  conceive  of  any  insurmount- 
able obstacles  that  engineering  skill  and  capital  cannot  over- 
come to  avoid  a  grade  crossing.  It  is  true  that  expense  should 
not  outweigh  the  safety  of  life  and  limb;  but  this  assumes  that 
the  expense  is  such  that  should  be  borne  to  avoid  the  grade 
crossing.     Men  will  not  invest  their  money  for  public  im- 

Valley  Traction  Co.,  2  Lacka.  295  (1896)  ;  Pennsylvania  R.  R.  v.  Warren 
St.  Ry.,  188  Pa.  74  (1898)  ;  Scranton  &  Pittston  Traction  Co.  v.  Delaware 
&  Hudson  Canal  Co.,  180  Pa.  636  (1897),  reversing  i  Super.  Ct.  409 
(1896)  ;  Pittsburg  Junction  R.  R.  v.  Fort  Pitt  Str.  Pass.  Ry.,  192  Pa.  44 

(1899.) 

9  Pennsylvania  Schuylkill  Valley  R.  R.  v,  Philadelphia  &  Reading  R. 

R.,  160  Pa.  277  (1894.) 

10  Scranton  &  Pittston  Traction  Co.  v.  Delaware  &  Hudson  Canal  Co., 
180  Pa.  636  (1897),  reversing  i  Super.  Ct.  409  (1896)  ;  Pittsburg  Junction 
R.  R.  V,  Fort  Pitt  Str.  Pass.  Ry.,  192  Pa.  44  (1899.) 
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provements  unless  there  is  some  chance  to  secure  a  return, 
and  the  question  may,  therefore,  arise  whether  a  community 
should  be  deprived  of  the  well-recognized  public  conveniences 
because  there  is  some  danger  attending  their  operation.  Street 
railways  are  authorized  by  law  to  accommodate  the  needs  of 
the  public.  The  law  should  be  interpreted,  if  possible,  so  as  to 
give  the  accommodation  where  the  need  is  apparent.  We 
think  the  expense  is  such  a  serious  matter  in  the  present  con- 
troversy that  it  should  not  be  eliminated  altogether  from  the 
case.  It  seems  to  us  that  the  expense  itself  is  a  strong  argu- 
ment to  show  that  the  topography  requires  a  grade  cross- 
ing." " 

Plaintiff  proposed  to  cross  by  means  of  a  bridge  with  suffi- 
cient span  and  headway  to  cause  no  interference  with  the  de- 
fendant's tracks.  The  plaintiff's  chief  engineer  testified  that  at 
the  point  selected  for  crossing  the  least  injury  would  be  done 
to  the  defendant's  property;  and  the  defendant's  chief  engi- 
neer testified  that  the  point  selected  was  as  good  as  any  that 
could  be  found  in  that  vicinity,  and  that  a  bridge  with  a  clear 
span  of  sixty  feet  and  a  height  of  twenty-two  feet  would  not  be 
an  obstruction  and  would  give  sufficient  room  for  four  tracks. 
This  was  the  only  testimony  upon  the  subject.  The  crossing 
was  directed  to  be  made  by  a  bridge  constructed  on  a  plan 
suggested  by  the  chief  engineer  of  the  defendants.  It  was 
held  that  the  decree  was  proper.  ^^ 

The  rights  of  the  first  occupant  of  the  ground  in  pursuance 
of  law  are  recognized  as  superior  to  those  of  the  new  claimant. 
Every  reasonable  intendment  must  be  taken  in  favor  of  the  pri- 
mary rights  of  the  complainant  at  the  points  of  the  alleged 
conflict.  No  actual  encroachment  upon  these  rights  can  be 
sanctioned  or  allowed  and  in  measuring  their  extent  there 
must  be  a  liberal  consideration  for  the  future  as  well  as  exist- 
ing necessities,  the  use  of  the  existing  tracks,  the  construction 
of  additional  ones,  the  convenient  storage  of  freight  at  all  sea- 
sons, and  the  unembarrassed  transaction  of  all  business.^' 

11  Perkionien  R.  R.  t^.  Collegeville  Electric  St  Ry.  &  Schuylkill  Valley 
Trac  Co.,  14  Montg.  13  (1897.) 

12  Buffalo  &  St  Mary's  R.  R.  v.  Phila.  &  Erie  R.  R.,  174  Pa.  263  (i8g6.) 

13  Smethport  R.  Rl  G>.  i^.  Pittsburg,  Shawmut  &  Northern  R.  R.,  203 
Pa.  176  (1902.) 
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A  railroad  company  will  not  be  permitted  to  cross  the  track 
of  an  older  railroad  company  in  such  a  manner  as  to  deprive  the 
older  company  at  the  point  of  crossing  of  the  use  of  about  three- 
fourths  of  its  right  of  way,  leaving  to  it  at  the  place  of  the 
proposed  crossing  space  sufficient  for  only  a  single  track  where 
the  evidence  shows  that  the  future  needs  of  the  older  company 
will  require  two  tracks  and  a  large  siding,  and  that  the  com- 
pany has  an  extensive  mileage  and  business.^  ^ 

On  a  bill  in  equity  under  the  Act  of  June  19,  1871,  to  regu- 
late the  crossing  of  one  railroad  by  another,  the  court  will  not 
consider  the  question  as  to  the  right  of  the  plaintiff  company 
to  cross  streets,  and  whether  the  consent  of  the  municipality 
had  been  obtained  for  the  construction  of  its  line,  where  such 
questions  are  not  raised  by  the  pleadings.  "It  cannot  be  pre- 
tended that  the  Act  of  187 1,  Sec.  i,  in  saying  that  it  shall  be  the 
duty  of  the  court,  in  such  a  proceeding  as  this,  to  inquire  into 
the  power  of  a  corporation  to  do  the  act  complained  of,  meant 
to  make  the  question  of  the  existence  of  such  power  an  issue 
in  every  case,  or  an  element  in  its  decision,  without  or  beyond 
any  issue  made  by  the  pleadings  concerning  the  same.  A  stat- 
ute is  not  to  be  construed  as  intended  to  change  the  law  be- 
yond its  immediate  scope  and  purpose.*'  ** 

A  railroad  company,  whose  tracks  are  crossed  by  those  of 
a  narrow  gauge  railroad  company  and  whose  duty  it  is  to  main- 
tain a  crossing,  has  a  standing  under  the  Act  of  June  19,  187 1, 
to  raise  the  question  of  the  narrow  gauge  company's  right  to 
widen  its  gauge.** 

A  bill  will  not  lie  by  a  railroad  company,  to  restrain  an- 
other company  from  building  an  overhead  crossing,  because  of 
the  failure  of  the  latter  to  complete  its  line  within  the  five  year 
limitary  period  provided  by  Sec.  5  of  the  Act  of  April  4, 
1868." 

14  Smethport  R.  R.  Co.  v.  Pittsburg,  Shawmut  &  Northern  R.  R.,  203 
Pa.  176  (1902.) 

15  Pennsylvania  Schuylkill  Valley  R.  R.  v,  Philadelphia  &  Reading  R. 
R.,  160  Pa.  277  (1894.) 

16  Western  New  York  &  Pennsylvania  Ry.  Co.  v,  Buffalo,  Rochester  & 
Pittsburg  Ry.,  193  Pa.  127  (1899.) 

17  Pittsburg  &  Castle  Shannon  R.  R.  v.  West  Side  Belt  R.  R.,  33  Pitts. 
II  (1902.) 
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The  Act  of  June  19,  1871,  P.  L.  1361,  Sec.  2,  does  not  ap- 
ply where  the  parties  have  established  a  crossing  and  are  using 
it" 

A  railroad  company  will  not  be  restrained  by  preliminary  in- 
junction from  constructing  a  siding  over  a  country  road  at 
grade,  where  other  grade  crossings  will  be  avoided  and  the 
public  safety  and  convenience  enhanced.*  • 

In  Perldomen  R.  R.  v.  CoUegeville  Elec.  Str.  Ry.  &  Schuyl- 
kill Valley  Trac.  G>.,  14  Montg.  22  (1898),  a  decree  allowing 
the  traction  company  to  cross  at  grade  the  tracks  of  a  railroad 
company  was  as  follows : 

1.  The  time  and  manner  of  constructing  said  crossing,  and 
the  character  of  said  construction  shall  be  subject  to  the  direc- 
tion and  supervision  of  the  superintendent  of  the  railroad  com- 
pany. 

2.  The  defendant  company  shall  in  accordance  with  the 
method  or  plan  of  crossing  agreed  upon  between  plaintiff  and 
defendants  lay  and  construct  at  said  point  of  crossing  the  nec- 
essary frogs  and  appurtenances  to  effect  the  same,  said  frogs 
to  be  of  a  pattern  satisfactory  to  the  railroad  company.  The 
defendant  company  shall  in  the  usual  manner  plank  said  cross- 
ing between  the  rails  of  the  railroad  company  and  for  at  least 
four  feet  beyond  the  outer  rail  on  each  side  of  the  same  for  the 
full  widths  of  the  right  of  way  of  the  railroad  company;  and 
shall  provide  and  place  in  its  (defendant's)  tracks  at  a  dis- 
tance of  not  less  than  one  hundred  feet  (unless  a  shorter  dis- 
tance is  mutually  agreed  upon)  on  either  side  of  the  railroad 
company's  track  throw  off  points  or  derailing  switches,  that 
can  only  be  closed  or  operated  from  the  centre  of  the  railroad 
company's  tracks  at  the  point  of  crossing  and  of  such  further 
character  and  in  such  exact  location  as  shall  be  directed  by  the 
superintendent  of  the  railroad  company.  The  crossing  is  to  be 
kept  and  maintained  in  the  centre  of  the  street,  as  laid  out  at  the 
point  of  crossing,  and  in  the  event  of  additional  track  being 

18  Western  New  York  &  Pennsylvania  Ry.  Co.  v,  Buffalo,  Rochester  & 
Pittsburg  Ry.,  193  Pa.  127  (1899-) 

19  Abington  Township  v,  Philadelphia  &  Reading  Ry.,  17  Montg.  162 
(Z901) ;  10  Dist  719  (1901.) 
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laid  at  said  point  of  crossing  it  shall  and  will  put  in  the  addi- 
tional frog  and  appurtenances  thereby  required. 

3.  The  defendant  company  shall  pay  the  costs  of  a  watchman 
employed  by  the  railroad  company  at  an  extent  not  to  exceed 
one  dollar  per  day^  and  said  watchman  shall  at  least  be  in  at- 
tendance from  seven  o'clock  in  the  morning  until  seven  o'clock 
in  the  evening  each  and  every  day ;  and  all  the  expense  of  the 
construction  and.  maintenance  of  said  crossing  and  of  the  men 
in  attendance  thereon  shall  and  will  be  assumed  and  promptly 
paid  by  the  defendant  company  on  their  rendering  bills  for  the 
same.  The  railroad  company,  however,  is  to  have  control  of 
said  maintenance,  which  is  to  be  exercised  at  its  best  discre- 
tion. It  is  understood  and  agreed  that  the  expression  ''main- 
tenance" embraces  any  and  all  character  of  work  necessary  or 
desirable  to  secure  and  continue  the  safety  of  the  said  cross- 
ing, and  includes  all  changes  in  grade  to  conform  to  the  grades 
of  streets  as  established  from  time  to  time  by  the  municipal 
authorities  or  to  the  grades  of  the  railroad  if  the  same  should  at 
any  time  for  any  cause  be  changed. 

4.  The  defendant  company  shall  construct  its  trolley  or 
other  wires  used  in  connection  with  the  operation  of  its  railway 
so  as  to  suspend  them  over  the  tracks  and  right  of  way  of  the 
railroad  company  at  a  minimum  distance  of  twenty-two  feet 
in  the  clear  above  the  rails  of  the  railroad  company  and  such 
electric  wires  at  the  point  of  crossing  shall  be  protected  by 
guard  wires,  line  wires  or  cables  having  a  good  insulation  so 
as  to  prevent  the  electric  wires  from  falling  on  the  railroad  or 
passing  trains,  should  they  break,  and  to  prevent  the  telegraph 
wires  along  the  railroad  of  the  railroad  company  from  coming 
in  contact  with  the  electric  wires  of  the  defendant  company. 

5.  The  railroad  company  shall  have  the  right  of  way  at  all 
times  at  said  grade  crossing,  and  when  any  of  the  cars  of  the 
defendant  company  shall  approach  the  crossing  of  the  tracks 
of  the  railroad  company  such  cars  shall,  before  crossing,  come 
to  a  full  stop  and  the  conductor  thereof  shall  go  ahead  to  the 
crossing  and  such  cars  shall  not  be  permitted  to  cross  until 
after  the  said  conductor  shall  have  signaled  to  the  motorman 
that  it  is  safe  to  do  so. 

6.  The  method  of  laying  conduits  under  and  across  the 
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tracks  of  the  railroad  company  shall  be  subject  to  the  ap- 
proval of  the  superintendent  of  the  railroad  company  and  all 
digging  of  trenches  and  laying  of  conduits  shall  be  done  under 
the  supervision  and  direction  of  the  said  superintendent  at  the 
sole  expense  of  the  defendant  company. 

7.  In  the  event  of  any  accident,  loss  or  damage  occurring  or 
received  at  said  crossing  the  defendant  company  shall  and 
will  indemnify  and  save  harmless  the  railroad  company  of  and 
from  any  and  all  claims  and  liability  or  responsibility  for  or  on 
account  of  the  same  unless  such  accident,  loss  or  damage  shall 
have  been  caused  by  negligence  of  the  agents  or  employees  of 
the  railroad  company. 

8.  In  case  there  should  be  a  difference  of  opinion  between 
the  plaintiffs  and  defendants  as  to  the  cause  of  any  such  acci- 
dent, loss  or  damage  the  question  of  fact  shall  be  referred 
to  three  arbitrators,  one  to  be  chosen  by  each  of  the  parties 
hereto,  and  the  third  by  the  two  so  chosen.  Should  either  party 
fail  to  choose  an  arbitrator  after  ten  days'  notice  so  to  do  by 
the  other  party,  the  other  party  shall  appoint  an  arbitrator  for 
the  one  in  default  and  the  two  so  chosen  shall  choose  the  third 
arbitrator.  In  case  in  any  event  the  two  arbitrators  chosen  do 
not  within  ten  days  of  their  selection  choose  a  third  arbitrator 
either  party  may  apply  to  the  Court  of  Common  Pleas  of  Mont- 
gomery County  for  the  appointment  of  a  third  arbitrator.  In 
each  and  every  case  the  decision  of  the  three  arbitrators  or  of 
a  majority  of  them  shall  be  final  and  conclusive  on  the  parties. 

9.  This  decree  shall  extend  to  and  be  binding  upon  the  suc- 
cessors and  assigns  of  both  plaintiff  and  defendant  parties 
hereto. 

Practice  XTnder  Act  of  June  19,  1871. 

97.  In  proceedings  under  the  Act  of  June  19,  1871,  the 
court  below  should  find  and  state  briefly  and  clearly  the  facta  of 
the  case.^^ 

Under  the  Act  of  June  19,  1871,  where  a  court  of  equity  in 
proceedings  to  regulate  the  crossing  of  one  railroad  by  an- 

20  Smethport  R.  R.  G>.  v,  Pittsburg,  Shawmut  &  Northern  R.  R.,  203 
Pa.  176  (1902.) 
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Other  decrees  a  temporary  crossing  for  construction  purposes, 
the  court  should  designate  a  time  limit  for  the  temporary  grade 
crossing.^* 

It  is  not  proper  practice  to  grant  a  preliminary  injunction 
to  restrain  interference  with  a  grade  crossing  which  the  com- 
plainant company  proposes  to  construct,  inasmuch  as  such  an 
injunction  would  not  tend  to  preserve  the  status  quo  pending 
the  litigation,  but  to  destroy  it.*^ 

An  appeal  may  be  taken  from  an  order  or  decree  of  the 
court  regulating  a  grade  crossing  under  the  Act  of  1871,  and 
under  certain  circumstances  may  be  declared  a  supersedeas. 
Thus  where  an  appeal  had  been  regularly  taken  without  any 
order  of  the  lower  court,  and  recognizance  conditioned  to 
prosecute  the  appeal  with  effect  has  been  given  by  appellant, 
and  approved  by  the  court,  the  appeal  will  operate  as  a  super- 
sedeas of  all  proceedings  by  the  opposite  party.** 

Crowdngs  of  Street  Bailwayv. 

98.  The  Act  of  June  19,  1871,  P.  L.  1361,  relating  to  rail- 
road crossings  applies  where  an  electric  railway  company  pro- 
poses to  cross  a  steam  railroad.  Where  it  appears  that  the 
construction  of  a  bridge  over  an  existing  railroad  grade  cross- 
ing of  a  public  highway  which  is  very  dangerous,  in  order  to 
accommodate  electric  railway  cars  and  other  public  travel 
along  the  highway,  is  in  relief  of  the  railroad  company  and 
its  traffic,  the  railroad  company  must  pay  its  due  proportion  of 
the  expense  of  building  such  a  bridge.^* 

In  such  a  case  the  fact  that  the  railroad  company  constructed 
its  grade  crossing  four  years  before  the  filing  of  the  bill  does 
not  establish  a  right  to  continue  such  crossing  for  all  time, 
or  under  changed  conditions.** 

On  a  bill  in  equity  under  the  Act  of  June  19,  1 871,  to  regu- 

21  Smethport  R.  R.  Co.  v.  Pittsburg,  Shawmut  &  Northern  R.  R.,  203 
Pa.  176  (1902.) 

22  Chester  Traction  Co.  v.  Union  Ry.    Co.,  174  Pa.  284  (1896.) 

23  Citizens'  Pass.  Ry.  v.  East  Harrisburg  Pass.  Ry.,  161  Pa.  121  (1894.) 

24  See  Chapter  XLVIII  Street  Railways. 

25  Pennsylvania  R.  R.  v,  Conshohocken  Ry.,  15  Pa.  C.  C.  R.  454  (1894)  ; 
4  Dist  12  (1894)  ;  10  Montg.  209  (1894.) 
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late  the  crossing  of  a  railroad  by  a  street  railway,  the  street 
railway  company  has  no  standing  to  object  that  the  railroad 
company  has  no  authority  mider  its  charter  to  maintain  a 
steam  railroad  at  the  place  where  the  crossing  is  desired,  where 
it  appears  that  the  railroad  company  had  operated  its  road  for 
nearly  thirty  years,  ran  more  than  fifty  trains  a  day  over  it  and 
that  the  Commonwealth  had  in  numerous  instances  recognized 
the  validity  of  the  power  as  originally  exercised  by  the  de- 
fendant's predecessor  in  title.^^ 

In  determining  whether  a  grade  crossing  of  a  steam  rail- 
road and  a  street  railway  company  may  or  may  not  be  avoided, 
the  court  will  not  consider  the  expense  of  an  overhead  structure, 
nor  its  unsightliness,  nor  the  fact  that  damages  may  have  to  be 
paid  to  the  owners  of  private  property  by  reason  of  the  erection 
of  such  structure ;  nor  that  an  overhead  structure  will  interfere 
with  travel  on  the  street,  would  frighten  horses,  and  will  ob- 
struct the  view  of  incoming  trains,  nor  that  local  sentiment  is 
in  favor  of  the  grade  crossing.*^ 

An  electric  railway  company  will  not  be  permitted  to  cross 
the  tracks  of  a  railroad  at  grade  where  it  appears  that  there  is 
no  physical  obstacle  to  the  construction  of  an  overhead  cross- 
ing; that  the  whole  distance  to  be  occupied  by  the  structure 
would  be  only  seven  hundred  feet  along  a  street  forty  feet  wide, 
leaving  twenty-four  feet  in  the  clear  for  street  travel  and 
would  cost  only  $4,000.*® 

On  a  bill  in  equity  by  a  steam  railroad  company  against  a 
street  railway  company  to  enjoin  a  grade  crossing,  it  appeared 
that  the  former  company's  tracks  crossed  a  street  intended  to 
be  occupied  by  the  street  railway  in  a  depression,  the  surface  of 
the  ground  ascending  in  both  directions  from  the  tracks,  that 
the  street  in  question  was  very  much  crowded,  a  thousand  ve- 

a6  Carlisle  &  Mount  Holly  Ry.  Co.  v.  Philadelphia,  Harrisburg  &  Pitts- 
burg R.  R.,  199  Pa.  532  (1901.) 

27  Pennsylvania  Railroad  Company  v.  Warren  Street  Railway  Co.,  188 
Pa.  74  (1898} ;  Williams  Valley  R.  R.  Co.  v,  Lykens  and  Williams  Street 
Railway,  192  Pa.  552  (1899)  ;  Chester  Traction  Co.  v.  Philadelphia,  Wil- 
mington &  Baltimore  R.  R.,  188  Pa.  105  (1898)  ;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Sutler  Pass.  Ry.,  207  Pa.  406  (1904-) 

28  Pennsylvania  R.  R.  Co.  v.  Warren  Str.  Ry.  Co.,  188  Pa.  74  (1898.) 
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hides  passing  daily,  that  thirty-four  scheduled  trains,  beside 
extra  trains  passed  the  crossing,  and  that  it  was  practicable  to 
build  an  overhead  crossing,  eight  hundred  feet  long.  It  was 
held  that  the  court  below  committed  no  error  in  granting  an  in- 
junction.^* 

The  evidence  showed  that  there  was  no  physical  obstacle  to 
the  erection  of  an  overhead  crossing;  that  there  were  no  ad- 
joining owners  of  property  whose  property  would  be  interfered 
with  and  that  the  cost  of  an  overhead  structure  would  not  ex- 
ceed twenty-five  hundred  dollars.  The  court  reversed  a  de- 
cree for  a  grade  crossing  and  ordered  that  the  street  railway 
company  be  enjoined  from  crossing  the  railroad  company's 
tracks  at  grade.'^ 

On  a  bill  for  an  injunction  to  restrain  the  defendant  railroad 
company  from  interfering  with  the  maintenance  of  a  street 
railway  or  trolley  wire  crossing  defendant's  tracks  and  praying 
the  court  to  make  a  decree  for  the  manner  of  constructing  the 
railway  over  the  railroad  it  appeared  that  the  city  in  which  the 
grade  crossing  was  sought  to  be  established  contained  a  popu- 
lation of  twenty-five  thousand  inhabitants ;  that  at  the  proposed 
crossing  one  hundred  passenger  trains  and  nearly  the  same 
number  of  freight  trains  pass  in  twenty-four  hours;  that  the 
electric  railway  company  carries  over  three  million  passengers 
yearly ;  that  the  electric  railway  company  has  a  grade  crossing 
only  twenty  feet  from  the  proposed  crossing  and  another  only 
four  squares  distant;  that  the  proposed  crossing  is  sought  by 
the  electric  railway  company  solely  to  promote  convenience  in 
operating  its  road,  and  that  it  is  reasonably  practicable  to  avoid 
the  grade  by  an  overhead  crossing.  It  was  held  that  a  grade 
crossing  would  not  be  allowed." 

The  practicability  of  an  overhead  crossing  is  not  to  be  de- 
termined by  the  financial  ability  of  the  road  seeking  to  cross, 
but  by  the  physical  practicability  of  avoiding  the  grade  cross- 

29  Baltimore  &  Ohio  R.  R.  Co.  v,  Butler  Pass.  Ry.,  207  Pa.  406  (1904.) 

30  New  York  Central  &  Hudson  River  R.  R.  Co.  v.  Warren  Str.  Ry. 
Co.,  188  Pa.  85  (1898.) 

31  Union  Railway  Company  &  Chester  Traction  Co.  v.  Philadelphia, 
V^ilmington  &  Baltimore  R.  R.,  188  Pa.  115  (1898);  7  Del.  ^i  (1898), 
reversing  6  Del.  481  (1896.) 
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ing.  Thus  where  the  capital  stock  of  a  street  railway  company 
which  carried  annually  three  million  passengers  over  a  cross- 
ing distant  three  hundred  and  ninety-five  feet  from  the  pro- 
posed grade  crossing  was  but  $500,000  and  the  cost  of  avoid- 
ing the  grade  crossing  by  one  overhead  would  be  from  $150,- 
000  to  $200y000,  the  financial  inability  of  the  company  is  not 
a  test  to  determine  whether  an  improvement  to  carry  safely 
three  million  passengers  each  year  is  reasonably  practical.  A 
corporation  which  undertakes  to  carry  safely  three  millions  of 
passengers  annually  should  provide  a  capital  sufiicient  to  build 
a  superstructure  which  will  not  subject  this  multitude  to  avoid- 
able risk  at  a  crossing.'^ 

Where  it  appears  that  a  street  railway  company  has  two 
grade  crossings  over  defendant's  railroad  tracks  the  mere  fact 
that  they  are  not  of  sufficient  capacity  to  enable  the  company  to 
quickly  move  its  cars  does  not  constitute  such  "imperious 
necessity"  as  would  justify  a  court  of  equity  in  decreeing  an- 
other grade  crossing  inasmuch  as  grade  crossings  are  not  to  be 
established  to  promote  the  mere  convenience  of  the  railroad 
seeking  to  cross.  The  Act  of  187 1  is  in  effect  a  mandate  to  the 
courts  to  prohibit  grade  crossings  unless  under  or  over  ones  are 
physically  impracticable  and  unless  crossings  be  an  imperious 
necessity.  The  courts  have  no  power  to  determine  how  they 
shall  be  avoided  or  equitably  to  apportion  the  expense  among 
those  interested.®' 

Upon  a  bill  to  prevent  a  street  railway  company  from  cross- 
ing a  railroad  company's  tracks  at  grade  the  fact  that  there  are 
other  grade  crossings  in  the  same  city  over  which  more  trains 
pass  than  over  the  proposed  crossing  is  no  argument  in  favor 
of  sanctioning  the  maintenance  of  another  grade  crossing  of  a 
dangerous  character.^ 

32  Chester  Trac  G>.  &  Union  Ry.  Co.  v,  Philadelphia,  Wilmington  & 
Baltimore  R.  R.,  188  Pa.  105  (1898) ;  7  Del.  281  (x8g8),  reversing  6  Del. 
481   (1896.) 

33  Chester  Traction  Co.  &  Union  Ry.  Co.  v,  Philadelphia,  V^ilmington  & 
Baltimore  R.  R.,  188  Pa.  105  (1898) ;  7  Del.  281  (1898),  reversing  6  Del. 
481  (1896.) 

34  Pittsburgh  Junction  R.  R.  v.  Fort  Pitt  Str.  Pass.  Ry.,  192  Pa.  44 
(1899) ;  29  Pitts.  405  (1899.) 
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Where  the  undisputed  evidence  as  to  the  topography  of  the 
neighborhood,  the  surroundings  of  the  crossing,  and  the  extent 
to  which  the  latter  is  used  by  both  companies,  establishes  that 
a  grade  crossing  is  exceedingly  dangerous  and  it  appears 
that  the  natural  growth  of  the  city  and  consequent  increase  of 
travel  and  traffic  on  the  street  and  over  the  railroad  will  nec- 
essarily render  the  crossing  more  and  more  dangerous  every 
year,  a  grade  crossing  will  not  be  permitted.** 

Where  upon  application  for  an  injunction  by  a  steam  rail- 
road company  to  prevent  an  electric  railway  company  from 
crossing  its  tracks  at  grade  it  appeared  that  the  public  road  on 
which  the  street  railway  was  built  for  between  three  hundred 
and  four  hundred  feet  on  each  side  of  the  railroad  was  almost 
level ;  that  an  overhead  bridge  presented  no  engineering  difficul- 
ties in  the  construction  or  use  and  that  the  cost  of  an  overhead 
crossing  would  be  from  seven  to  ten  thousand  dollars,  the 
court  will  enjoin  the  street  railway  company  from  crossing  at 
grade.  Dean,  J.,  said:  "Our  utterances  on  the  question  of 
grade  crossings  have  been  so  frequent  and  emphatic  that  it 
ought  not  to  be  necessary  to  repeat  them.  In  Railroad  Co.  v. 
Railroad  Co.,  150  Pa.  193;  Penna.  R.  Co.  v.  Railway  Co.,  152 
Pa,  116,  and  quite  a  number  of  cases  following  these  we  have 
held  in  substance  that  the  manifest  purpose  of  the  Act  of  187 1 
was  to  discourage  grade  crossings  and  to  absolutely  prohibit 
them  where  it  was  reasonably  practicable  to  avoid  them;  that 
what  is  reasonably  practicable  under  such  circumstances  is 
determined  largely  by  what  is  physically  practicable  and  not 
by  what  is  practicable  to  the  treasury  of  the  road  seeking  to 
cross ;  that  the  cost  of  avoiding  a  grade  crossing  is  a  matter  to 
be  considered  in  projecting  a  new  road  and  that  then  sufficient 
capital  should  be  provided  to  avoid  that  which  the  law  in  effect 
condemned.  And  further  we  have  held  in  all  these  cases  that 
neither  the  street  railway  Act  of  1889  ^^r  any  subsequent  legis- 
lation repealed  the  crossing  provision  in  the  Act  of  187 1.  As 
said  by  our  Brother  Green,  in  Railroad  Co.  v.  Street  Railway 
Co.,  188  Pa.  74:  The  one  test  imposed  by  the  statute  is  the 

35  Pittsburgh  Junction  R,  R.  v.  Fort  Pitt  Str.  Pass.  Ry.,  192  Pa.  44 
(1899) ;  29  Pitts.  405  (1899.) 
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reasonable  practicability  of  the  overhead  crossing.  If  that  is 
established  other  considerations  become  unimportant  We  de- 
sire to  announce  again  that  we  firmly  adhere  to  the  policy  and 
to  the  rules  and  principles  expressed  in  the  decisions  to  which 
we  have  referred."  '• 

Where  the  practicability  of  an  overhead  crossing  is  estab- 
lished and  the  expense  to  construct  it  but  light  compared  with 
the  danger  to  be  avoided  the  court  will  not  permit  a  grade 
crossing.  Accordingly  in  a  case  where  the  practicability  of  an 
overhead  crossing  was  established  and  the  expense  of  con- 
structing it  but  light,  it  appeared  that  the  approaches  for  the 
overhead  crossing  would  be  elevated  for  some  distance  on  each 
side  above  the  level  of  the  street  on  which  property  owners 
have  constructed  their  buildings;  the  owners  allege  that  such 
elevated  structure  on  the  highway  imposed  an  addi- 
tional servitude  upon  their  property  and  they  will  not  consent 
thereto ;  the  traction  company  not  having  the  right  of  eminent 
domain  under  the  Acts  of  1887  and  1889  cannot  on  payment  of 
damages  proceed  with  the  construction  in  the  absence  of  agree- 
ment. In  holding  that  this  fact  had  no  weight  in  determining 
what  is  reasonably  practicable  as  applied  to  a  grade  crossing 
tmder  the  Act  of  187 1,  Mr.  Justice  Dean  said:  "The  traction 
company  in  effect  says  we  have  no  power  under  our  charter  to 
construct  a  reasonably  practicable  overhead  crossing  as  re- 
quired by  law,  therefore  as  to  us  a  crossing  except  at  grade  is 
impracticable.  But  the  reasonably  practicable  is  not  to  be  de- 
termined by  want  of  corporate  power  to  invade  the  rights  of 
the  property  owner.  The  construction  of  the  crossing  is  what 
the  statute  expressly  says  shall  be  r^^lated  by  the  cotuts,  and 
this  with  a  view  to  avoid  danger  and  protect  the  older  franchise 
from  injury  by  the  younger  one.  The  Act  of  1889  gives  the 
right  to  cross  at  grade,  but  then  we  are  met  by  the  Act  of  1871 
which  says  the  court  shall  by  its  process  prevent  it  if  an  over- 
head crossing  be  reasonably  practicable.  This  leaves  for  the 
court  the  physical  problem  to  be  solved  by  the  inference  war- 
ranted from  the  character  of  the  two  roads,  the  business  done 

36  Williams  Valley  R.  R.  v,  Lykens  &  Williams  Str.  Ry.  Co.,  192  Pa. 
552  (1899),  reversingr  s.  c.  i  Dauph.  225  (1898.) 
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Upon  them,  the  topography  of  the  territory  and  like  facts.  To 
go  outside  of  this  class  and  determine  the  reasonable  practica- 
bility of  a  grade  crossing  because  of  the  absence  of  corporate 
power  to  invade  private  rights  would  necessarily  lead  us  to  au- 
thorized disregard  of  the  Act  of  1871  or  into  supplying  in  the 
Act  of  1889  a  power  which  the  Legislature  has  not  granted. 
The  G)mmonwealth  has  given  to  electric  railway  companies 
the  right  to  lay  their  rails  on  the  streets  and  highways  with  the 
consent  of  the  municipal  authorities  and  impliedly  power  to 
injure  private  property  along  such  highways  with  the  consent 
of  the  owners,  for  while  the  statute  as  to  the  last  named  is  si- 
lent the  Constitution  is  very  expressive.  But  if  the  consent  of 
either  be  denied  we  can  neither  authorize  the  companies  to  dis- 
regard the  law  nor  supply  a  power  which  as  yet  they  have  not. 
After  a  thorough  consideration  we  are  determined  to  unflinch- 
ingly adhere  to  the  rule  announced  in  Perry  County  Railroad 
V.  Newport,  etc.  Railroad,  150  Pa..  193;  Penna.  R.  R,  Co.  v, 
Braddock  Electric  Ry.  Co.,  152  Pa.  116,  and  subsequent 
cases."  *^ 

A  bill  was  filed  to  prevent  defendants  from  constructing  a 
bridge  over  the  tracks  and  property  of  the  plaintiffs  at  a  point 
where  there  was  no  street  or  highway,  and  also  to  prevent  the 
construction  of  an  overhead  way  across  a  street  on  which 
plaintiffs  own  property  in  fee.  It  appeared  from  the  evidence 
that  the  plaintiff  stood  by  while  the  tracks  of  defendant  were 
being  laid  on  an  avenue  nearly  parallel  to  the  tracks  of  the 
plaintiff.  It  further  appeared  that  plaintiff,  without  objecting 
to  a  grade  crossing,  negotiated  with  defendant  as  to  the  man- 
ner  of  its  construction,  and  that  when  its  demands  were  ac- 
ceded to  objected  to  a  grade  crossing  and  suggested  an  over- 
head crossing  which  defendant  adopted  and  in  carrying  out  the 
suggestion  expended  $40,000,  it  was  held  that  the  injunction 
asked  for  was  properly  refused.*® 

The  crossing  company  must  show  its  authority.    A  railroad 

37  Scranton  &  Pittston  Traction  Co.  v,  Delaware  &  Hudson  Canal  Co., 
180  Pa.  636  (1897),  reversing  i  Super.  Ct  409  (1896.) 

38  Pennsylvania  R.  R.  &  Pittsburg,  Virginia  &  Charleston  Ry.  v.  Glen- 
wood  &  Dravosburg  Elec  Str.  Ry.  &  Second  Ave.  Trac  Co.,  184  Pa.  227 
(1898.) 


TAKING  OF  PROPERTY  DEVOTED  TO  PUBLIC  USE.     lOI 

company  which  had  located  but  had  not  constructed  a  branch 
across  a  public  road,  may  maintain  a  bill  in  equity  for  an  in- 
junction against  a  street  railway  company  to  prevent  the  con- 
struction of  a  street  railway  across  the  branch  at  grade  until 
the  rights  of  the  companies  at  the  crossing  are  determined,  and 
a  preliminary  injunction  which  had  been  granted  will  be  con- 
tinued, where  it  appears  that  the  right  of  the  street  railway 
company  to  construct  its  line  is  doubtful.** 

59  Ohio  River  Junction  R.  R.  v.  Freedom  &  G>nway  Elec  Str.  Ry.,  204 
Pa.  127  (1902.) 
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9$^  Who  are  Passengers.  104.  Mileage  Tickets, 

loa  Care  of  Passengers.  105.  Excursion  Tickets, 

loi.  Municipal      Regulation      of  106.  Tickets  Bought  from  Scalp- 
Rates,  ers. 

102.  Tender  of  $5  bill.  107.  Free  Pass. 

103.  Tickets  for  G>nnecting  Lines.  10&  Street  Railway  Transfers. 

Who  Are  PasMng^n. 

99.  Plaintiff's  husband  was  employed  by  a  railroad  com- 
pany to  work  on  a  bridge.  Under  his  contract  of  employment 
he  was  to  be  furnished  with  free  transportation  to  and  from 
his  home  to  his  work.  While  returning  to  his  home  after  his 
day's  work,  a  freight  train  of  the  company  crashed  into  the 
rear  end  of  the  passenger  car  in  which  he  was  riding  and  plain- 
tiff's husband  was  killed.  The  court  held  that  he  was  a  passen^ 
ger,  and  not  an  employee  within  the  rule  that  he  could  not  re- 
cover for  injuries  caused  by  the  negligence  of  a  fellow  ser- 
vant^ 

Oare  of  FftMeng«r«. 

ICO.  The  rule  that  a  carrier  of  passengers  is  bound  to  exer- 
cise the  highest  degree  of  care  that  is  possible  to  human  fore- 
sight and  prudence,  does  not  require  a  construction  that  will 
make  the  carrier  an  insurer  against  accidents ;  nor  the  preven- 
tion of  accidents  by  the  empIo3rment  of  means  which  if  the  ac- 
cident could  have  been  foretold,  might  have  been  used  to  pre- 
vent it,  nor  for  the  wrongful  acts  of  strangers,  unless  the  car- 
rier was  remiss  in  not  discovering  them  in  time  to  avert  the  in- 
jury ;  nor  for  an  impracticable  character  or  extent  of  precaution 

I  McNulty  V.  Pennsylvania  R.  R.,  182  Pa.  479  (1897) ;  26  Pitts.  149 
(1897.) 
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which  could  not  be  observed  without  so  ruinous  a  cost  as  to  de- 
stroy the  business ;  and  in  all  cases  the  liability  is  only  such  as 
results  from  negligence.^ 

A  conductor  has  general  power  and  control  over  his  train, 
and  all  persons  on  it,  with  authority  to  compel  observance  of 
the  regulations  of  the  company  to  preserve  order,  and  to  employ 
the  whole  force  of  the  trainmen,  and  of  passengers  willing  to 
assist  for  these  purposes.  These  extensive  powers  involve  the 
correlative  duty  to  protect  passengers,  not  only  from  injury 
by  negligence  or  accident,  but  also  from  violence  and  illegal 
annoyance  or  interference  by  other  parties.  He  is  not  re- 
quirol,  however,  to  enter  into  a  contest  with  or  put  himself  in 
opposition  to  the  officers  of  the  law,  and  if  he  merely  stands  by 
without  taking  part  in  an  arrest  by  known  policemen,  he.  is  not 
necessarily  bound  to  inquire  into  their  authority,  or  to  assert 
his  own  against  it 

In  an  action  against  a  railroad  company  by  a  passenger  to  re- 
cover damages  for  a  wrongful  arrest,  it  appeared  that  a  rail- 
road detective  telegraphed  to  the  conductor  on  the  train  on 
which  plaintiff  was  a  passenger  to  have  two  passengers,  who 
were  described  in  the  telegram,  arrested  at  a  designated  sta- 
tion. The  telegram  arrived  at  the  station  ahead  of  the  train, 
and  the  baggage-master  of  the  station  received  it  and  sum- 
moned policemen  to  await  the  arrival  of  the  train.  Upon  the 
arrival  of  the  train  the  policemen  entered  the  car,  and  according 
to  some  of  the  testimony  the  conductor  pointed  plaintiff  out  as 
one  of  the  men  he  arrested.  The  policemen  thereupon  re- 
moved him  from  the  train.  There  was  testimony  that  the 
conductor  did  not  assume  the  direction  of  the  arrest,  but  sim- 
ply acquiesced  in  what  the  policemen  did.  It  turned  out  that 
plaintiff  was  not  the  person  intended  by  the  telegram.  It  was 
held  that  the  case  was  for  the  jury.* 

If  a  passenger  is  wrongfully  ejected  from  a  street  car  his 
right  of  recovery  is  unquestioned,  in  view  of  the  trespass  upon 
his  rights,  even  if  no  personal  injury  is  suffered.  Where  the 
question  of  a  wrongful  ejection  is  one  of  fact,  the  question  of 

2  Fredericks  v.  Northern  Cent  R.  R.,  157  Pa.  103  (1893.) 

3  Duggan  V.  Baltimore  &  Ohio  R.  R.,  159  Pa.  248  (1893.) 
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the  wrongful  ejection  and  of  reasonable  compensation  is  for 
the  jury.* 

Xnnicipal  B«^iilation  of  Bates. 

loi.  An  ordinance  limiting  the  rate  of  fare  to  be  charged 
for  a  single  continuous  ride  over  the  entire  line  to  a  maximum 
which  "shall  not  exceed  the  present  fare"  does  not  diminish 
the  amount  collectible  but  prevents  a  subsequent  increase  of  the 
rate. 

Under  such  ordinance  a  passenger  may  not  enter  a  car 
and  make  a  continuous  round  trip  over  a  given  route  for  one 
fare.  If  after  passing  the  usual  terminus  where  the  return 
trip  commences  a  passenger  refuses  to  pay  another  fare  he  may 
be  ejected  from  the  car.* 

Tender  of  f  5  Bm. 

1 02.  Street  railway  companies  may  make  reasonable  regula- 
tions upon  the  subject  of  fares  and  may  refuse  to  carry  pas- 
sengers who  will  not  comply  with  them.  The  reasonableness 
of  a  tender  of  money  in  excess  of  the  fare  is  a  question  of  law 
to  be  determined  by  the  court.  Thus  the  tender  of  a  five  dol- 
lar bill  for  a  five  cent  fare  is  unreasonable  and  the  conductor  is 
not  bound  to  accept  it  and  g^ve  back  the  change.  Rice,  J.,  said : 
"As  the  learned  judge  said,  the  question  is  a  new  one  and  we 
know  of  no  Pennsylvania  case  ruling  it.  But  this  view  was 
taken  in  a  very  well  considered  New  York  case  where,  after 
showing  that  the  question  of  the  reasonableness  of  the  tender 
upon  an  agreed  state  of  facts  was  one  of  law,  the  court  said : 
'When  the  defendant  enacted  the  rule  requiring  its  conductors 
to  furnish  change  to  a  passenger  to  the  amount  of  two  dollars  it 
did  all  that  could  reasonably  be  expected  of  it,  in  consulting  the 
convenience  of  the  general  public,  and  it  would  be  unreasonable 
and  burdensome  to  extend  the  amount  to  five  dollars.  It  would 
require  conductors  to  carry  a  large  amount  of  bills  and  small 
change  on  their  persons  and  greatly  impede  the  rapid  collec- 
tion of  fares:'  Barber  v.  Central  Park  N.  &  E.  R.  R.  Co.,  151 

4  Light  V,  Harrisburg  &  Mechanicsburg  Elec  Ry.  Co.,  4  Super.  Ct 

427  (1897.) 

5  Witnmer  r.  Union  Trac.  Co.,  12  Super.  Ct  467  (1900.) 
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N.  Y.  (1896)  237.  See  also  Fulton  v.  Grand  Trunk  R.  Co., 
17  U.  C.  Q.  B.  428,  cited  in  35  L.  R.  A.  489,  note.  The  only 
case  holding  differently  that  has  come  to  our  notice  is  Barrett 
V.  Market  St.  R.  Co.,  81  Cal.  296,  6  L.  R.  A.  336.  There  the 
court  held  that  a  tender  of  a  five  dollar  gold  piece  was  reason- 
able, but  called  attention  to  the  well  known  fact  as  having  some 
bearing  upon  the  question  that  the  five  dollar  gold  piece  is 
practically  the  lowest  gold  coin  in  use  in  that  section  of  the 
country."  • 

Tickets  for  Ck>zmecting  Lines. 

103.  A  local  freight  agent  has  no  power  to  bind  a  railroad 
company  by  a  contract  for  transportation  beyond  the  terminus 
of  the  road,  unless  such  authority  has  been  specifically  con- 
ferred upon  him  by  the  company ;  nor  can  authority  be  implied 
from  previous  acts  and  conduct.  It  is  doubtful  whether  a  ticket 
agent  has  the  right  to  sell  or  issue  a  ticket  of  an  entirely  differ- 
ent character,  or  make  any  contract  in  reference  to  transporta- 
tion different  from  the  usual  one,  without  special  authority.^ 

In  the  case  of  connecting  carriers  in  the  absence  of  any 
special  contract,  each  carrier  is  only  bound  to  transport  safely 
over  its  own  route  and  deliver  safely  to  the  next  succeeding 
carrier.  Any  carrier  may  agree  that  over  the  whole  route  the 
liability  shall  extend,  but  in  the  absence  of  a  special  contract 
to  that  effect  such  liability  will  not  attach,  and  the  agreement 
will  not  be  inferred  from  doubtful  expressions  or  loose 
language,  but  only  from  clear  and  satisfactory  evidence.* 

KQeage  Tickets. 

104.  A  passenger,  owner  of  an  exchange  mileage  ticket, 
cannot  recover  in  trespass  for  an  ejection  from  a  train  where 
he  presented  the  mileage  ticket  alone  without  the  necessary  ex- 
change ticket  called  for  by  the  contract.  .  Nor  does  the  negli- 

6  Mttldowney  v,  Pittsburg  &  Birmingham  Trac.  Co.,  8  Super.  Ct.  335 
(189B) ;  39  Pitts.  158  (1898.) 

7  Wolfe  V,  Lehigh  Valley  R.  R.  Co.,  13  York  27  (1899)  ;  9  Kulp  401 
(18991) 

8  Wolfe  V.  Lehigh  Valley  R.  R.  Co.,  13  York  27  (1899)  ;  9  Kulp  401 
(1899) 
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gent  delay  in  furnishing  the  exchange  ticket  enlarge  the  con- 
tract or  change  its  terms.  Thus,  plaintiff  purchased  at  the 
office  of  the  Pennsylvania  Company  at  Wellsville,  Ohio,  an  in- 
terchangeable looo-mile  rebate  exchange  ticket  issued  by  the 
Central  Passenger  Association,  which  was  exchangeable  for 
tickets  over  the  lines  of  the  companies  designated  in  the  con- 
tract, one  of  which  was  the  defendant  company.  One  of  the 
covenants  in  the  interchangeable  mileage  book  which  was 
signed  by  the  plaintiff  was,  "This  ticket  must  be  presented  to 
conductor  with  the  exchange  ticket  received  from  the  ticket 
agent.  An  exchange  ticket  will  not  be  accepted  for  passage  un- 
less it  is  accompanied  by  the  mileage  ticket  upon  which  it  was 
issued."  The  plaintiff  on  January  ii,  1898,  while  at  Collier 
Station,  on  the  line  of  the  defendant  company,  presented  his 
Central  Passenger  Association  interchangeable  mileage  ticket 
to  the  ticket  agent,  surrendered  the  necessary  number  of  cou- 
pons and  obtained  an  exchange  ticket  westward  to  New  Ctmi- 
berland  Junction,  intending  to  take  an  express  train  eastward 
from  that  place,  which  did  not  stop  at  Collier  Station.  The 
train  upon  which  the  plaintiff  arrived  at  New  Ctunberland 
Junction  was  due  there  one  minute  after  the  express  which 
plaintiff  intended  to  take  would  have  arrived  if  it  had  been  on 
time,  but  the  express  train  was  behind  time  and  did  not  arrive 
until  a  few  minutes  later.  Plaintiff  testified  that  he  immedi- 
ately went  to  the  ticket  office  and  found  the  ticket  window 
open  but  no  person  inside  the  office.  He  then  went  to  the  door 
and  saw  several  men  on  the  platform  and  returned  to  the  win- 
dow of  the  ticket  office.  After  standing  there  some  time  the 
ticket  agent  came  in  and  thereupon  plaintiff  tendered  his  mile- 
age book  and  demanded  an  exchange  ticket,  but  the  ticket 
agent  failed  to  supply  an  exchange  ticket  to  plaintiff,  saying 
that  he  did  not  have  time.  Plaintiff  got  on  the  train  without 
a  ticket,  and  when  the  conductor  came  to  plaintiff,  the  plaintiff 
presented  his  interchangeable  mileage  book.  The  conductor 
refused  to  accept  the  mileage  book  and  demanded  that  plaintiff 
pay  his  fare,  which  plaintiff  refused  to  do,  whereupon  plaintiff 
was  ejected  from  the  train.  It  was  held  that  the  condition 
"that  the  mileage  book  would  not  be  accepted  without  the  ex- 


CARRIERS  OF  PASSENGERS.  IO7 

change  ticket"  was  a  reasonable  and  proper  regulation  and 
plaintiff  was  not  allowed  to  recover.® 

Negligent  delay  in  furnishing  an  exchange  ticket  called  for 
by  a  mileage  ticket  does  not  enlarge  the  contract  or  change  its 
terms.  If  there  is  a  breach  of  such  a  contract,  suit  must  be 
on  the  contract  and  the  damages  measured  by  the  usual  rule 
based  on  the  results  of  such  delay.  Damages,  however,  cannot 
be  inflated  at  will  by  the  party  injured  illegally  boarding  a 
train  and  inviting  an  ejection  therefrom.  The  passenger  in 
such  a  case  could  either  buy  a  general  passenger's  ticket,  or  pay 
his  fare  on  the  train,  in  either  of  which  case  his  measure  of 
damage  would  be  the  additional  outlay  in  making  the  journey 
in  this  way.^® 

Szcnzslon  Tickets. 

105.  A  "special  excursion  ticket"  had  a  notice  printed  in 
large  letters  on  its  face  as  follows :  "Notice  to  purchaser.  Read 
the  above  contract  carefully — ^it  is  important — and  take  no- 
tice that  the  contract  must  be  stamped  at  Chicago,  111.,  before 
ticket  will  be  accepted  for  return  trip."  It  was  held  that  the 
condition  was  not  unreasonable,  and  the  fact  that  a  gateman 
permitted  the  passenger  to  enter  a  train  without  examining  and 
punching  the  ticket,  and  that  the  conductor  of  a  sleeping  car 
failed  to  notice  that  the  ticket  was  unstamped,  was  not  evi- 
dence of  a  waiver  of  the  condition  by  the  company.*^ 

Where  a  passenger  buys  and  accepts  from  a  railroad  company 
a  reduced  rate  excursion  ticket,  on  which  was  stamped  among 
other  conditions  that  "The  person  accepting  and  using  this 
ticket  thereby  assumes  all  risk  of  accident  and  damage  to  per- 
son or  property,"  the  passenger  thereby  agrees  by  the  accept- 
ance of  the  ticket  to  waive  the  common  law  rule  making  the 
carrier  an  insurer  of  his  safety,  and  he  cannot  avail  himself  in 
case  of  injury  of  the  presumption  of  negligence  which  arises 

9  Robb  V,  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  14  Super. 
Ct  262  (190a) 

10  Robb  V.  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry.  Co.,  14  Super. 
Ct  262  (190a) 

11  Bowers  v.  Pittsburgh,  Fort  Wayne  &  Chicago  R.  R.,  158  Pa.  302 
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in  favor  of  the  passenger  where  there  has  been  an  injury  in  the 
means  of  transportation.  The  burden  of  proof  in  such  a  case  is 
on  the  passenger  to  prove  negligence  on  the  part  of  the  car- 
rier, but  this  rule,  however,  does  not  apply  to  cases  where  the 
only  inference  to  be  drawn  from  the  accident  itself  is  that  the 
carrier  had  been  negligent." 

Plaintiff  about  ten  o'clock  at  night  while  under  the  in- 
fluence of  liquor  got  upon  a  car  of  the  defendant  company  at 
Harrisburg,  intending  to  go  to  his  home  in  Middletown.  He 
had  a  special  excursion  ticket,  consisting  of  three  severable 
portions,  one  covering  the  distance  to  Steelton  to  Highspire  and 
one  from  Highspire  to  Middletown.  The  first  coupon  was  de- 
tached by  the  conductor.  After  leaving  Steelton  (the  second 
stage  of  the  journey)  the  plaintiff  was  asked  several  times  by 
the  conductor  for  his  ticket  or  fare.  The  conductor  testified 
that  the  plaintiff  refused  to  comply  with  his  request  Other 
witnesses  testified  that  the  plaintiff  was  stupid  with  drink  and 
sleep  and  paid  no  attention  to  the  conductor's  request,  although 
not  consciously  refusing  to  produce  and  surrender  the  ticket, 
and  that  thereupon  the  conductor  stopped  the  car  and  ejected 
the  plaintiff.  It  was  held  that  a  verdict  and  judgment  for 
plaintiff  for  the  wrongful  ejection  for  $445.17  would  be  sus- 
tained.^' 

Tickets  Bought  from  Scalpers. 

106.  The  Act  of  May  6,  1863,  P-  L.  582,  to  prevent  fraud 
on  travelers  is  within  the  police  power  of  the  State  and  is  con- 
stitutional. On  behalf  of  defendant  who  was  convicted  under 
the  Act  of  May  6,  1863,  of  buying  and  selling  railroad  tickets 
it  was  contended  that  the  Act  was  unconstitutional.  Porter, 
J.,  said:  "Acts  substantially  the  same  in  provision  have  been 
adopted  in  other  States.  In  all  the  adjudicated  cases  save  one 
the  Acts  have  been  declared  constitutional  and  their  provisions 
upheld.  All  of  the  reported  cases  have  been  collected  and  ex- 
amined by  us  in  which  the  question  here  involved  has  been 
considered  and  are  as  follows :  Com.  v,  Wilson,  14  Phila.  384 
(1880) ;  Fry  v.  The  State,  63  Indiana,  552  (1878) ;  State  v. 

12  Crary  v,  Lehigh  Valley  R.  R.  Co.,  203  Pa.  525  (1902.) 

13  Qark  v.  Harrisburg  Traction  Co.,  20  Super.  Ct  T(i  (1902.) 
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Corbett,  57  Minnesota  345  (1894);  Burdick  v.  People,  149 
Illinois,  600  ( 1894)  ;  The  People  v.  The  Warden  of  the  Prison, 
157  N.  Y.  116  (1898) ;  Jannin  v.  The  State,  51  S.  W.  Rep. 
1 126  (Texas,  1899);  Nashville,  etc.  R.  R.  v.  McConnell,  82 
Fed.  Rep.  65  (C.  C.  Tennessee,  1897).  And  see  State  v.  Bern- 
heim,  49  Pacific  Rep.  441  (Montana,  1897).  All  of  these  cases 
are  in  substantial  accord.  The  case  of  The  People  v.  The 
Warden  of  the  Prison,  svkpra,  being  the  exception.  The  Act 
does  not  impair  'the  obligation  of  contracts,'  since  the  con- 
tracts alleged  to  be  affected  by  the  Act  had  no  existence  until 
nearly  forty  years  after  its  passage.  The  Act  does  not  violate 
the  constitutional  provision  respecting  interstate  commerce. 
It  is  not  an  attempt  to  make  a  rule  affecting  interstate  commerce. 
It  is  a  police  regulation  affecting  the  person  and  conduct  of 
those  attempting  to  do  certain  acts  which  have  been  forbidden 
under  penalty.  The  Act  of  1863  does  not  abridge  any  privilege 
or  right  secured  to  citizens  either  by  the  Constitution  of  the 
United  States  or  by  that  of  the  Commonwealth.  It  does  not 
deprive  the  holder  of  a  railroad  ticket  of  the  unused  portion  of 
it.  It  regulates  the  sale  and  requires  the  company  issuing  to 
buy.  The  purchaser  of  a  railroad  ticket  takes  it  subject  to  such 
reasonable  restrictions  as  the  law  may  impose  upon  the  public 
business  of  the  carrier.  The  purpose  of  the  Act  is  to  prevent 
fraud.  It  is  recited  in  the  preamble  that  'whereas  numerous 
frauds  have  been  practiced  upon  unsuspecting  travelers  by 
means  of  the  sale  by  unauthorized  persons  of  railway  and  other 
tickets'  the  appellant  is  not  in  the  position  of  one  innocently 
selling  an  unused  portion  of  a  ticket  bought  in  good  faith.  He 
is  confessedly  conducting  a  business  at  which  the  Act  of  As- 
sembly directly  strikes.  The  appellant  is  not  deprived  of  any 
property  of  which  he  is  honestly  the  owner,  nor  is  he  pre- 
vented from  prosecuting  a  business  of  a  kind  recognized  by  the 
law  as  respectable.  The  privileges  and  immunities  protected 
by  the  Constitution  are  subject  to  such  restraints  as  the  Gov- 
ernment may  prescribe  for  the  general  good  of  the  whole  peo- 
ple. The  appellant  has,  therefore,  no  right  to  complain  of  the 
restriction  put  upon  his  business  which  has  been  stigmatized 
as  conducive  to  fraudulent  acts  and  practices.*'** 

14  Com.  V,  Keary,  14  Super.  Ct.  583  (190a)    The  Supreme  G>urt,  198 
Pa.  500  (1901)  unhesitatingly  sustained  Judge  Porter's  opinion. 
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107.  A  free  pass  given  in  New  Jersey  for  transportation 
from  a  point  in  Pennsylvania  to  a  point  in  New  York,  and  con- 
taining a  provision  relieving  the  railroad  company  from  lia- 
bility in  consideration  of  free  transportation,  is  not  governed 
by  the  law  of  New  Jersey  which  upholds  such  a  contract  even 
against  the  company's  negligence,  but  is  governed  by  the  law 
of  Pennsylvania  which  prevents  a  railroad  company  from  re- 
lieving itself  of  responsibility  for  its  own  negligence.** 

A  drover  whose  transportation  is  included  in  the  price  paid 
for  the  transportation  of  live  stock  which  the  drover  accom- 
panies is  a  passenger  in  the  sense  of  one  who  has  paid  his  fare 
and  also  within  the  meaning  of  the  Act  of  April  4,  1868,  P. 
L.  58.  A  release  signed  by  such  drover  does  not  relieve  the 
railroad  company  from  its  own  negligence.  It,  however,  puts 
upon  the  drover  the  burden  of  proving  negligence.  This  bur- 
den is  sustained  by  proof  that  his  injuries  resulted  from  the 
violent  collision  between  the  car  in  which  he  was  riding  and 
another  car  on  the  company's  track.  V 

15  Burnett  v.  Pennsylvania  R.  R.,  176  Pa.  45  (1896.) 

16  Rowdin  v.  Penna.  R.  R.,  208  Pa.  623  (1904.)  In  this  case  Justice 
Mestrezat  distinguished  between  the  position  of  a  drover  and  a  postal 
clerk  as  follows :  "The  cases  cited  and  relied  upon  by  the  defendant  wherein 
a  postal  clerk  was  held  not  to  be  a  passenger  and  within  the  provisions  of 
the  Act  of  1868,  are  dearly  distinguishable  from  the  case  at  bar.  A  postal 
clerk  is  carried  by  a  railroad  company  by  virtue  of  the  Act  of  G>ngress, 
which  provides  that  the  company  shall  carry  him  without  extra  charge. 
Neither  he  nor  his  employer,  the  United  States  Government,  contracts  with 
the  company  for  his  transportation.  As  said  by  Paxson,  J.,  in  Pennsyl- 
vania Railroad  Company  v.  Price,  96  Pa.  256:  'This  Act  (of  Congress) 
makes  it  the  duty  of  the  company  to  carry  the  mail  agent  without  extra 
charge,  but  it  no  more  makes  him  a  passenger  than  it  does  the  mail  matter 
of  which  he  has  the  care.  The  company  have  no  control  of  him  as  they 
have  over  passengers,  for  whose  safety  they  are  responsible.  He  is  not 
bound  to  observe  any  of  the  rules  prescribed  for  the  protection  of  passen- 
gers.' In  this  case  the  court  in  commenting  on  Pennsylvania  Railroad  v. 
Henderson,  51  Pa.  315,  and  noting  the  distinction  between  a  mail  agent  and 
a  person  traveling  with  stock  by  virtue  of  a  contract  with  the  railroad 
company,  says :  'There  the  plaintiff  was  a  drover  transporting  his  live  stock 
upon  the  cars  of  the  company.  He  had  paid  the  freight  on  his  stock,  and 
at  the  same  time  received  a  pass  for  himself.  He  was  traveling  with  his 
stock,  and  was  as  much  a  passenger  as  if  he  had  been  traveling  with  his 
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Street  Bailway  Transfers. 

io8.  Plaintiff  was  a  passenger  on  the  line  of  a  street  rail- 
way company  which  nins  east  on  Green  street  to  Fourth  street, 
then  down  Fourth  street  to  Dickinson  up  to  Eighth,  thence  to 
Fairmount  avenue  and  west  on  that  street.  He  purchased  an 
exchange  ticket,  paying  therefor  eight  cents.  Plaintiff  alighted 
from  the  car  when  on  its  trip  eastward  it  had  reached  and 
turned  south  on  Fourth  street  at  Green  street  and  went  down 
Green  street  to  Third  street  and  there  boarded  a  car  going  up 
Third  street  in  a  direction  opposite  and  parallel  to  the  course 
of  the  car  he  had  just  left.  He  presented  the  exchange  ticket 
to  the  conductor  of  the  Third  street  car  who  refused  to  accept 
it  The  exchange  ticket  read  on  its  face  that  the  purchaser 
would  be  carried  from  the  junction  of  the  road  issuing  the 
ticket  over  certain  other  roads,  but  among  those  roads  the  Sec- 
ond and  Third  street  road  or  division  was  not  mentioned.  The 
plaintiff  refused  to  pay  his  fare  whereupon  the  conductor 
ejected  him  from  the  car. 

Plaintiff  offered  to  prove :  (a)  That  when  he  tendered  eight 
cents  to  the  conductor  on  the  Green  street  car  he  asked  for  an 
exchange  ticket  to  go  up  Third  street,  (b)  That  the  conductor 
assured  him  that  the  ticket  he  sold  him  was  good  up  Third 
street,  (c)  That  similar  tickets  had  been  sold  by  other  con- 
ductors on  the  Green  street  line,  (d)  That  in  fact  other  con- 
ductors on  the  Third  street  line  had  before  the  time  referred 
to  and  since  accepted  similar  tickets  for  passage  up  Third 
street* 

Defendant  objected  to  this  evidence  and  was  sustained  by  the 
court,  Beitler,  J.,  saying:     "It  is  well  to  bear  in  mind  that  the 

truok.  He  had  a  direct  contract  relation  with  the  company.  He  was  under 
the  control  of  the  conductor,  and  was  bound  to  conform  to  the  reasonable 
roles  of  the  company  the  same  as  other  passengers.  I  see  little  analogy 
between  such  a  case  and  that  of  a  mail  agent,  who  has  no  contract  relation 
with  the  company,  and  who  is  not  in  any  sense  under  its  control/  Nor  does 
Miller  v.  G>mwall  Railroad  Company,  154  Pa.  473,  rule  the  case  in  hand 
against  the  plaintiff.  There  the  plaintiff  was  injured  while  he  was  in 
charge  of  the  cars  of  his  employer  which  were  run  over  the  defendant's 
road,  under  a  traffic  agreement  between  the  parties.  He  was  clearly  'en- 
gaged or  employed  on  or  about  the  road'  of  the  defendant  company  in 
contemplation  of  the  Act  of  1868/' 
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issuance  of  exchange  tickets  is  not  required  by  law.  It  is  a 
gratuity  on  the  part  of  our  street  railways.  The  duties  of  a 
conductor  are  primarily  to  look  after  the  running  of  the  car. 
The  least  of  his  duties  in  importance  to  the  public  and  in  the 
time  constuned  is  to  collect  fares.  He  collects  from  every  pas- 
senger a  fare  of  five  cents,  a  transfer  check  or  an  exchange 
ticket  He  sells  to  any  passenger  desiring  it  an  exchai^^ 
ticket  for  eight  cents.  He  has  but  one  kind  of  ticket  to  sell. 
He  is  not  a  ticket  agent  giving  the  other  party  a  selection  of 
routes,  of  trains,  of  duration  of  ticket,  of  straight  tickets  or 
excursion  tickets,  of  tickets  good  on  regular  trains,  or  limited 
trains,  of  mileage  or  monthly  or  quarterly  or  school  or  work* 
men  or  family  tickets.  He  has  one  fare  to  collect,  no  matter 
how  long  or  how  short  the  ride.  He  has  one  exchange  ticket 
to  sell.  His  price  therefor  is  always  and  invariably  eight 
cents.  It  would  seem,  therefore,  that  there  is  not  from  the  na- 
ture and  extent  of  his  usual  employment  to  be  deduced  the  au- 
thority in  him  to  make  contracts  of  carriage  on  behalf  of  the 
company  employing  him  as  a  conductor.  The  quotation  from 
Story  on  Agency  and  the  case  of  Hunes  v.  Herr,  39  W.  N.  568, 
would  seem  to  warrant  the  conclusion  from  the  facts  given  that 
the  conductor  of  a  street  passenger  railway  car  stands  in  the 
same  position  to  his  employer  as  an  agent  whose  assurances 
when  selling  a  ticket  bind  his  employer  as  does  the  ticket  agent 
of  a  steam  railroad  company.  The  conductor  has  duties  de- 
volving upon  him  so  important  to  the  pedestrians  and  travelers 
upon  the  street  and  to  the  passengers  getting  on  and  off  the 
cars,  that  he  should  be  detained  as  short  a  time  as  possible 
within  the  car  collecting  fares  and  safety  for  the  public  as  well 
as  for  the  company  would  seem  to  demand  imperatively  that 
the  passenger  should  pay  his  fare  or  tender  a  ticket  good  on  its 
face.  There  was  no  offer  made  by  the  plaintiff  to  prove  that 
tickets  similar  to  that  held  by  the  plaintiff  were  received 
by  the  Third  street  conductor  with  the  knowledge  or  by  the 
authority  of  the  defendant  company.  An  entire  violation  of 
the  company's  rules  by  its  servants  cannot  suspend  the  rule. 
The  rule  to  take  off  the  non-suit  is  discharged.**  *^ 

17  Anderson  v.  Union  Trac.  Co.,  7  Dist  41  (1897)  ;  4  Lacka.  6  (1897.) 
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Where  a  transfer  ticket  issued  by  a  street  railway  company 
is  given  to  a  passenger  immediately  before  entering  a  car,  and 
it  appears  that  the  ticket  was  punched  in  two  places  for  time, 
one  for  the  correct  hour  and  another  for  a  time  two  hours  ear- 
lier, and  the  conductor  of  the  car  refuses  to  accept  the  ticket  on 
the  ground  that  it  was  two  hours  old,  notwithstanding  the  as- 
sertion of  the  passenger  to  the  contrary,  and  the  passenger  is 
ejected,  he  is  entitled  to  substantial  damages  for  the  inexcus- 
able trespass.^® 

18  Laird  v,  Pittsburgh  Traction  Co.,  166  Pa.  4  (1895) ;  25  Pitts,  api 
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Limitation  of  IdaUUtj. 

109.  A  common  carrier  camiot  contract  against  the  conse- 
quences of  his  own  negligence  or  fraud. 

Thus  a  clause  in  the  bill  of  lading  is  void  which  stipulates 
that  the  owner,  shipper  and  consignee  shall  cause  the  goods 
to  be  "fully  and  sufficiently  insured  from  loss  or  damage  by 
fire  and,  in  the  event  of  such  loss  or  damage,  that  they  will 
look  for  compensation  or  reimbursement  therefor  only  to  the 
said  insurance;  but  if  such  loss  or  damage  shall  occur  from 
any  cause  which  shall  be  held  to  render  this  line  or  any  of  its 
agents  liable  therefor  (which  is  hereby  declared  to  be  contrary 
to  the  intentions  of  the  parties  thereto),  it  is  hereby  further 
expressly  agreed  that  this  line  shall  have  the  benefit  of  such 
insurance,  and  the  owner,  shipper  and  consignee  severally  agree 
that  it  shall  be  so  inserted  in  the  policy  of  insurance."  In 
such  a  case  if  the  owner  fails  to  insure,  and  the  goods  are  lost 
through  the  negligence  of  the  carrier,  the  latter  is  liable.* 

The  carrier  may  limit  its  liability  to  its  own  line  although 
the  point  of  destination  mentioned  in  the  bill  of  lading  is  be- 
yond the  terminus  of  the  carrier. 

A  bill  of  lading  for  a  carload  of  horses  mentioned  Frank- 

I  Willock  V.  Pennsylvania  R.  R.,  16S  Pa.  184  (1895) ;  25  Pitto.  349 
(1895.) 
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ford,  Philadelphia,  as  the  destination  of  the  car.  The  defen- 
dant's railroad  terminated  at  a  point  in  Philadelphia  some 
miles  from  Frankford,  which  was  a  suburban  town.  When 
the  horses  arrived  at  the  terminus  in  Philadelphia  a  delivery 
of  them  was  tendered  to  the  agent  of  the  consignee,  and  upon 
his  request  the  car  was  delivered  to  another  railroad  company 
to  be  taken  to  Frankford.  The  written  contract  of  shipment 
was  to  carry  the  horses  **to  the  freight  station,  Phila.,  Pa., 
ready  to  be  delivered  to  the  consignee  or  his  order,  or  to  such 
company  or  carrier  (if  the  same  is  to  be  forwarded  beyond 
such  station)  whose  line  may  be  considered  a  part  of  the  route 
to  the  destination  of  said  stock,"  and  it  provided  that  the  re- 
sponsibility of  the  defendant  as  a  carrier  should  cease  at  the 
freight  station  where  delivery  was  made,  or  ready  to  be  made, 
to  the  consignee,  owner  or  carrier.  The  horses  were  injured  on 
their  way  from  the  freight  station  in  Philadelphia  to  Frank- 
ford.  It  was  held  that  the  liability  of  the  carrier  ceased  when 
the  horses  were  tendered  to  the  plaintiff's  agent,  and  from  that 
time  on  its  responsibility  was  that  of  a  forwarder  only.  In  this 
case  a  claim  was  made  that  there  had  been  a  modification  of 
the  agreement  so  as  to  extend  the  liability  beyond  Philadelphia. 
It  was  held  that  the  burden  was  on  the  plaintiff  to  show  the  ex- 
istence of  such  an  agreement.^ 

There  can  be  no  recovery  for  the  loss  of  a  diamond  ring 
where  plaintiff  received  from  an  express  company  a  receipt 
which  limited  the  liability  of  the  company  in  the  absence  of  an 
express  contract  and  provided  further  that  notice  of  loss  should 
be  made  within  60  days,  where  plaintiff  delivered  to  the  com- 
pany a  diamond  ring  valued  at  $72,  and  declined  to  state  the 
value  of  the  package  which  contained  the  ring  concealed  in  the 
folds  of  a  piece  of  cloth,  and  for  which  he  paid  the  ordinary 
express  rate,  and  failed  in  addition  to  give  the  sixty  days'  no- 
tice required.* 

The  cc^nmon  law  liability  of  a  common  carrier  may  be  modi- 
fied by  usage  or  custom.  Accordingly  where  a  custom  existed 
among  the  railroads  of  the  country  for  consignees  of  goods  at 

2  Keller  v.  Baltimore  &  Ohio  R.  R.,  174  Pa.  62  (1896.) 

3  Eddsohn  v.  United  States  Express  Co.,  4  Lacka.  J.  61  (1903) ;  16 
York  201  (1903.) 
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small  stations  where  there  is  no  warehouse  or  freight  agent 
to  look  out  for  the  arrival  of  goods  and  take  charge  of  their 
parcels  when  they  are  set  down  from  the  train  the  carriers  are 
relieved  from  all  responsibility  as  to  the  goods  carried  after 
their  arrival  at  the  station  and  they  are  then  at  the  risk  of  the 
consignee.* 

Delivery. 

no.  If  a  common  carrier  attempts  to  deliver  goods  to  a 
consignee  and  fails,  and  then  gives  notice  to  the  consignor 
that  the  goods  would  be  held  at  his  risk,  their  liability  as 
common  carriers  ceases  and  they  become  liable  only  as  war€» 
housemen.  But  in  such  a  case  if  it  appears  that  the  goods 
could  be  neither  produced  nor  accounted  for,  the  implication  of 
negligence  rests  upon  the  carrier  as  warehouseman  and  the 
consignor  may  recover  the  value  of  the  goods.' 

It  is  essential  to  the  establishment  of  liability  as  a  common 
carrier  for  the  loss  of  goods  to  show  delivery  to  the  carrier  at 
a  customary  place,  during  the  usual  business  hours  and  to  an 
authorized  agent.  A  delivery  to  a  railroad  warehouse  about 
dark  and  after  it  was  closed  and  locked  for  the  night  by  plain- 
tiff's agent,  by  opening  the  upper  door  and  putting  the  goods 
in,  there  being  no  one  in  charge,  does  not  show  such  delivery 
as  will  charge  defendants  as  a  common  carrier  nor  as  a  ware- 
houseman without  affirmative  proof  of  some  act  of  negligence 
on  the  part  of  defendant.* 

Delivery  to  Wrong  Pemon. 

III.  Where  a  railroad  company  has  negligently  permitted 
the  wrong  person  to  take  goods  from  its  station,  and  it  ap- 
pears that  the  goods  had  been  consigned  by  the  shippers  to 
themselves  but  for  delivery  to  a  purchaser  and  it  also  appears 
that  the  purchaser  had  paid  for  the  goods  partly  in  advance 
and  partly  by  lifting  a  draft  attached  to  the  bill  of  lading,  the 
railroad  company  after  settling  for  the  loss  with  the  purchaser, 

4  AUam  v.  Pennsylvania  R.  R.,  183  Pa.  174  (1897),  reversing  3  Super. 
Ct  335  (1897)  ;  18  Pa.  C  C  R.  65  (1896)  ;  5  Dist.  54  (1896.) 

5  Koch  V,  National  Express  Co.,  i  Lacka.  289  (1895.) 

6  Spofford  V,  Pennsylvania  R.  R.,  11  Super.  Ct.  97  (1899^) 
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may  take  an  assignment  of  his  claim  and  use  his  name  in  a  suit 
for  the  company's  use  against  the  person  who  had  wrongfully 
taken  the  goods/ 

A  shipping  receipt  provided  that:  ^The  acceptance  of  this 
receipt  for  goods  made  subject  to  the  provisions  of  the  bill 
of  lading  of  this  company  makes  this  an  agreement  between  the 
Merchants  Despatch  Transportation  Company  and  the  carriers 
engaged  in  transporting  said  goods  and  all  parties  interested 
in  the  property." 

Suit  was  brought  by  plaintiffs  against  the  Merchants  Trans- 
portation Company  for  alleged  mis-delivery  of  goods  which 
were  consigned  to  Robinson,  of  Tyler,  Texas,  and  which  were 
delivered  to  Michell  &  Co.,  at  Dallas,  Texas. 

It  was  held  that  the  bill  of  lading  furnished  by  the  defen- 
dant to  the  plaintiff  should  be  received  in  evidence  and  that  the 
facts  relating  to  the  delivery  of  the  goods  by  the  defendant  to 
the  consignee  should  be  submitted  to  the  jury.® 

A  common  carrier  cannot  be  charged  with  negligence  in  the 
delivery  of  goods  where  it  appears  that  the  carrier  company 
delivered  the  goods  to  the  man  to  whom  they  were  sent,  and 
whom  the  company  was  induced  by  the  acts  of  the  shipper  in 
dealing  with  him  (by  sending  to  him  the  bill  of  lading)  to  be- 
lieve was  the  man  to  whom  the  shipper  intended  to  send  them.* 

IMivvry  by  BzpnM  COmpaades. 

112.  When  a  shipment  arrives  at  its  destination  and  inability 
to  deliver  arises  from  lawful  cause,  it  is  not  the  law  that  the 
carrier  is  bound  promptly  to  redeliver  the  shipment  to  the  con- 
signor and  cannot  set  up  any  excuse  for  its  failure  to  do  so. 
An  express  company  is  bound  to  use  due  and  reasonable  dili- 
gence in  the  care  and  delivery  of  an  article  intrusted  to  it,  but 
if  the  consignor  for  its  own  reasons,  sees  fit  not  to  put  his  name 
or  address  on  the  package,  and  in  spite  of  diligent  inquiry  the 
carrier  is  unable  to  discover  who  the  consignor  is,  die  court 

7  Breiscfa  v.  Leitzel,  22  Super.  Ct.  25  (1903.) 

8  Goodman  v.  Merchants  Despatch  Transportation  G>.,  3  Super.  Ct 
3^  (1897) ;  Goodman  v.  Merchants  Despatch  Transportation  Company, 
6  Super.  Ct.  168  (1897.) 

9  Seibert  v.  Philadelphia  &  Reading  Ry.,  15  Super.  Ct.  435  (1900.) 
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cannot  declare  as  a  matter  of  law  that  the  failure  promptly  to 
notify  him  is  negligence.^^ 

CoBi&eeting  Carrien. 

113.  Where  goods  were  destined  to  a  point  beyond  the  car- 
rier's line,  and  the  contract  provided  that  there  should  be  no 
liability  for  damage  not  occurring  on  its  own  road,  the  first 
carrier  is  not  liable  for  acts  done  by  the  second  carrier  after 
delivery  of  the  goods  to  the  second  carrier.^* 

A  common  carrier  is  bound  to  exercise  reasonable  diligence 
in  forwarding  freight,  having  regard  to  its  character  and  his 
facilities  for  transportation.  The  fact  that  a  connecting  carrier 
to  whom  it  is  to  be  transferred  may  be  unprepared  to  continue 
the  transportation  with  due  promptness,  will  not  excuse  a  neg- 
lect to  observe  such  diligence.  The  obligation  of  the  first  car- 
rier is  in  no  sense  contingent  on  the  readiness  or  liability  of  the 
second  to  act  in  the  premises.  It  is  for  him  to  discharge  his 
own  obligation,  as  it  arises  and  he  cannot  be  relieved  from 
default  therein  by  any  default  of  the  other.^* 

In  Hughes  v.  Pennsylvania  R.  R.  Co.,^'  a  contract  which  was 
made  in  New  York  for  the  transportation  of  a  valuable  horse 
to  a  point  in  Pennsylvania  contained  a  stipulation  that  the  lia- 
bility of  the  initial  carrier  and  any  connoting  carrier  should 
be  limited  to  an  amount  not  exceeding  one  hundred  dollars. 
The  court  held  that  the  limitation,  although  good  in  New  York, 
would  not  be  sustained  in  favor  of  a  connecting  carrier  in 
Pennsylvania  upon  whose  line  the  horse  was  injured.  Potter, 
J.,  said:  "Where  a  contract  containing  a  stipulation  limiting 
liability  for  negligence  is  made  in  one  State,  but  with  a  view  to 
its  performance  by  transportation  through  or  into  one  or  more 
States,  it  should  be  construed  in  accordance  with  the  law  of 
the  State  where  its  negligent  breach  causing  injury  occurs.  If 
such  a  contract  comes  under  construction  in  this  State,  whose 
policy  prohibits  such  exemption  and  the  injury  has  taken  place 

10  Walsh  V,  Adams  Express  Co.,  15  Super.  Ct  2g»  (1900.) 

11  Seibert  v,  Philadelphia  &  Reading  Ry.,  15  Super.  Ct  435  (1900.) 

12  Alexander  v.  Pennsylvania  R.  R.,  7  Super.  Ct  183  (1898.) 

13  202  Pa.  222  (1902.) 
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within  the  limits  of  the  State  the  contract  will  be  declared  null 
and  void. 

A  bill  of  lading  contained  a  clause  that  "no  carrier  shall  be 
liable  for  loss  or  damage  not  occurring  on  its  own  road,"  ac- 
cordingly where  it  was  shown  that  it  was  the  custom  of  two 
railroad  companies  in  the  transfer  of  freight  at  a  connecting 
pcMnt  to  place  the  cars  containing  the  freight  upon  a  certain 
track  during  the  night  and  to  check  the  freight  jointly  the 
next  morning  before  delivery  to  the  connecting  carrier,  the 
connecting  carrier  cannot  be  held  responsible  for  a  loss  discov- 
ered in  the  morning  when  the  joint  checking  of  the  freight  in 
the  cars  took  place  and  which  occurred  after  the  car  contain- 
ing the  freight  was  placed  upon  the  proper  track  and  before 
delivery  of  the  freight  to  the  connecting  carrier.** 

Railroads  that  are  not  parallel  and  competing  may  enter 
into  a  traffic  agreement  by  which  goods  are  shipped  from  one 
road  to  another  without  rebilling,  through  coupon  tickets  sold 
to  passengers  and  trains  run  in  close  connection.  ^'^ 

Scimxe  of  Goods  by  Legal  PxoeeM. 

1 14.  Where  the  parties  to  a  transfer  of  a  bill  of  lading  know 
that  the  property  has,  prior  to  the  transfer,  been  by  legal  pro- 
cess taken  from  the  possession  of  the  carrier,  the  indorsement 
and  delivery  of  the  bill  of  lading  does  not  operate  as  a  transfer 
of  the  possession  of  the  property. 

A  contractor  agreed  to  sell  nineteen  flat  cars  and  to  deliver 
them  at  a  designated  point,  further  agreeing  to  put  the  cars 
at  his  expense  in  such  shape  that  they  would  be  accepted  by  a 
railroad  company  for  shipment.  The  vendor  procured  a  bill 
of  lading  for  the  nineteen  cars  made  to  the  order  of  himself, 
"notify  consignee,"  named,  who  were  the  vendees.  The  bill 
of  lading  was  duly  indorsed  and  was  attached  to  a  draft  and 
mailed  to  the  consignees.  Subsequently  the  railroad  company 
notified  the  contractor  that  four  of  the  cars  were  not  in  a  condi- 
tion to  be  accepted.  The  contractor  thereupon  paid  the  com- 
pany money  for  the  repair  of  the  cars  and  they  were  sent  to  the 

14  Adler  v.  Pittsburg  &  Western  Ry.  G).,  29  Pitts.  409  (1899.) 

15  Cumberland  Valley  R.  R.  t;.  Gettysburg  &  Harrisburg  Ry.,  177  Pa. 
519  (1896.) 
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repair  yard  while  the  other  fifteen  cars  were  forwarded  in  ac- 
cordance with  the  terms  of  the  bill  of  lading.  Before  the  re- 
pair of  the  four  cars  were  finished  they  were  levied  upon  by 
the  sheriff  as  the  property  of  the  contractor.  When  the  fifteen 
cars  reached  their  destination  the  consignees  were  informed 
of  the  execution  levied  upon  the  four  cars  and  they  thereupon 
entered  into  an  agreement  with  the  contractor  by  which  they 
accepted  the  fifteen  cars  and  paid  a  portion  of  the  draft,  and 
agreed  to  pay  the  balance  when  the  four  cars  were  delivered ;  it 
was  held  that  the  consignees  named  in  the  draft  had  no  title  to 
the  four  cars  as  against  the  plaintiff  in  the  execution.^* 

Bills  of  lading  are  symbols  of  property  and  when  properly 
indorsed  and  delivered  operate  as  a  constructive  delivery  of 
the  property  itself  which  serves  all  the  purposes  of  an  actual 
possession.  When  according  to  the  terms  of  the  bill  of  lading 
the  property  is  to  be  delivered  to  the  order  of  the  consignor 
the  carrier  becomes  the  agent  of  the  consignor  for  the  purposes 
of  transportation  and  the  possession  of  the  agent  is  the  posses- 
sion of  the  consignor.  When  the  consignor  indorses  and  de- 
livers the  bill  to  another  it  works  a  constructive  transmutation 
of  possession  and  the  carrier  who  was  agent  for  the  consignor 
becomes  the  agent  of  his  indorsee.  There  must,  however,  be 
an  actual  possession  of  the  property  in  the  agent  in  order  to 
sustain  a  symbolic  delivery  by  the  principal.^'' 

Where  goods  consigned  to  a  consignee  were  uncalled  for 
and  the  carrier  stores  them  in  its  warehouse,  where  they  were 
levied  upon  as  the  property  of  the  consignee  and  while  subject 
to  such  levy  part  of  the  goods  were  stolen,  the  consignor  upon 
demand  of  the  goods,  upon  proof  of  ownership,  can  only  re- 
cover the  goods  which  the  carrier  refused  to  deliver  to  the 
consignor  on  the  demand  made  after  the  theft.*® 

Notice  to  Consignee. 

115.  Although  as  a  general  rule  a  common  carrier  must  give 
notice  of  the  arrival  of  goods  to  the  consignee  still  he  may 
modify  his  liability  so  far  as  to  provide  that  notice  of  the  ar- 

16  Storey  v,  Hershey,  19  Super.  Ct  485  (1902.) 

17  Storey  v,  Hershey  19  Super.  Ct  4B5  (1902.) 

18  Frank  Bros.  v.  Central  R.  R.  of  New  Jersey,  9  Super.  Ct  129  (1898.) 
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rival  of  goods  need  not  be  given  at  small  stations  where  there 
is  no  station  house  or  freight  agent,  and  therefore  a  contract 
that  goods  at  such  stations  shall  be  at  the  risk  of  the  owner 
until  loaded  into  cars  or  when  unloaded  therefrom  is  not 
against  public  policy  and  will  be  enforced. 

An  action  was  brought  to  recover  $627  damages  to  lumber 
shipped  by  plaintiff  to  Strafford  Station,  which  it  was  alleged 
was  found  l3ring  beside  the  railroad  at  Strafford  Station  in  a 
damaged  condition.  The  goods  were  delivered  in  two  car- 
loads. Strafford  Station  is  what  is  known  as  a  prepaid  freight 
station — ^that  is,  a  freight  station  at  which  there  is  no  freight 
agent  or  warehouse.  Upon  shipments  made  to  such  stations  all 
freight  must  be  collected  in  advance.  The  two  bills  of  lading 
in  this  case  were  issued  by  railways  connected  with  the  Penn- 
sylvania Railroad,  the  freight  charges  were  prepaid,  and  the 
freight  was  delivered  to  the  defendant  at  the  point  of  connec- 
tion of  the  two  railways.  The  bill  of  lading  for  the  first  car- 
load contained  the  following  condition: 

"Property  destined  to  or  taken  from  a  station  at  which  there 
is  no  regularly  appointed  agent  shall  be  entirely  at  risk  of 
owner  when  unloaded  from  cars  or  until  loaded  in  cars." 

The  bill  of  lading  for  the  second  carload  contained  the  fol- 
lowing condition : 

"Where  there  are  no  regularly  appointed  freight  agents  the 
merchandise  shall  be  at  the  risk  of  the  owner  until  loaded  into 
the  cars,  and  when  unloaded  therefrom  and  when  received 
from  or  delivered  on  private  turnouts  it  shall  be  at  the  owner's 
risk  until  cars  are  attached  to  and  after  they  are  detached  from 
the  trains." 

The  defendant  offered  evidence  as  to  a  custom  on  all  rail- 
roads to  establish  a  prepaid  freight  station  where  there  is  no 
freight  agent  or  warehouse,  and  that  it  is  the  custom,  as  set 
out  in  the  bill  of  lading,  to  discharge  the  carriers  from  all  re- 
sponsibility as  to  the  goods  carried  after  their  arrival  at  the  sta- 
tion and  that  they  are  at  the  risk  of  the  owner  after  delivery 
at  the  station. 

The  Superior  Court  affirmed  a  verdict  for  plaintiff  rendered 
in  the  lower  court,  but  on  appeal  to  the  Supreme  Court,  in  re- 
versing the  judgment  of  the  lower  and  Superior  Court,  Wil- 
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liams,  J.,  said :  'The  special  contract  relied  on  in  this  case  does 
not  stipulate  for  relief  from  the  consequences  of  the  negli- 
gence or  fraud  of  the  carrier.  It  recognizes  the  existence  of 
circumstances  that  make  it  practically  impossible  for  the  carrier 
to  discharge  all  the  common  law  duties  of  a  carrier  at  Straf- 
ford, and  that  induce  him  to  refuse  freight  to  that  station  ex- 
cept upon  special  terms.  It  agrees  in  view  of  these  circum- 
stances to  accept  such  service  as  the  carrier  can  render,  viz :  the 
simple  transportation  of  the  goods,  and  to  supply  what  the 
carrier  is  not  prepared  to  supply,  the  care  and  protection  of 
the  goods  when  they  reach  the  platform.  The  contract  limits 
the  liability  of  the  company  to  what  it  undertakes  to  do  and 
relieves  it  of  responsibility  for  all  that  lies  beyond  the  mere 
transportation  and  setting  down  of  the  goods.  It  is  asserted 
that  the  goods  were  unloaded  during  a  storm  and  were  not 
protected  by  the  carrier  from  the  weather.  By  the  contract  the 
consignor  was  to  look  after  the  goods  on  their  arrival.  It  was 
his  business  to  provide  the  shelter.  He  knew  the  company  had 
none.  He  had  agreed  to  take  the  risk  of  caring  for  them. 
When  the  accommodation  train  came  that  morning  at  the  usual 
hour  for  its  arrival  the  consignee  was  not  at  the  platform. 
His  foreman  was  not  there,  although  he  was  expecting  the 
goods  and  had  notice  from  the  consignor  of  their  shipment. 
What  should  be  done?  The  contract  of  the  carrier  had  been 
performed  and  he  had  the  right  to  unload  the  goods.  He 
could  not  carry  them  to  some  station  where  he  had  a 
safe  place  for  storage  and  leave  them  there,  for  Strafford  was 
the  point  of  destination.  And  the  carrier  can  neither  deliver 
goods  at  a  wrong  place  or  to  a  wrong  person  without  liability 
to  the  owner.  If  the  goods  had  filled  the  car  the  car  might  have 
been  left  with  the  goods  in  it,  but  the  goods  did  not  fill  the  car. 
It  contained  other  goods  to  be  delivered  to  other  persons  and 
at  other  places.  The  only  way  of  preserving  the  goods  from 
the  weather  would  have  been  to  hold  the  train  until  the  rain 
was  over  before  unloading  the  goods,  but  this  was  clearly  im- 
practicable. The  alternative  was  to  unload  the  goods  and  leave 
the  consignee  to  attend  to  them  as  the  shipper  had  agreed 
should  be  done.  This  the  carrier  did,  and  we  see  no  negligence 
in  his  so  doing.    He  did  all  he  agreed  to  do,  all  he  was  em- 
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ployed  to  do,  all  he  had  the  power  to  do.  The  complaint  really 
is,  that  he  delivered  the  goods  at  the  proper  point  of  destination 
in  exact  compliance  with  his  undertaking.  If  after  they  were 
pat  off  at  the  station  they  were  damaged  by  being  left  in  the 
rain,  the  consignee  and  his  agent  who  came  a  half  hour  too  late 
to  the  platform  must  take  the  consequences  of  the  risk  as* 
sumed  when  the  carriage  of  the  goods  was  contracted  for."  ^* 

KM«m  of  Damages. 

1 16.  Where  goods  are  lost  by  a  common  carrier,  the  meas- 
ure of  damages  is  the  value  of  the  goods  at  the  point  of  des- 
tination, and  the  carrier  cannot  relieve  itself  of  the  operation  of 
this  rule  by  a  stipulation  in  the  bill  of  lading  that  "iht  amount 
of  any  loss  or  damage  shall  be  computed  at  the  value  of  the 
property,  at  the  place  and  time  of  shipment ;"  nor  is  it  relieved 
from  the  rule  by  the  fact  that  the  point  of  destination  is  not  on 
its  own  line,  where  it  appears  that  it  accepted  the  goods  for 
transportation  safely,  on  a  through  rate  to  the  point  of  desti- 
nation.**^ 

Where  a  bill  of  lading  for  perishable  goods  exempted  the 
carrier  from  loss  %y  any  of  the  causes  incident  to  transporta- 
tion such  as  chafing,  heating,  freezing,  leakage  .... 
or  any  other  reason  not  directly  traceable  to  the  negligence  of 
its  servants,"  and  the  goods  were  injured  from  the  excessive 
heat  of  a  closed  box  car,  which  they  only  partly  filled,  the  car- 
rier is  not  liable  where  the  evidence  showed  that  there  was  no 

19  Allam  V.  Pennsylvania  R.  R.,  183  Pa.  174  (1897),  reversing  s.  c.  3 
Super.  Ct  335  (1897) ;  18  Pa.  C  C.  R.  65  (1896) ;  5  Dist.  54  (1896.) 

20  In  Ruppel  V.  Allegheny  Valley  Ry.  Co.,  167  Pa.  166  (1895) ;  25  Pitts. 
403  (1895),  it  appeared  that  plaintiff  had  ordered  a  carload  of  potatoes 
which  had  heen  consigned  to  him  at  Pittsburgh  from  New  Orleans  to 
be  transferred  to  defendant's  road  for  shipment  to  Buffalo.  The  car 
was  six  days  on  the  way  from  New  Orleans  to  Pittsburgh  and  five  days 
from  Pittsburgh  to  Buffalo.  When  the  potatoes  arrived  at  Buffalo  they 
were  much  decayed  The  car  was  not  inspected  at  Pittsburgh,  and  the 
evidence  showed  that  it  was  delayed  about  three  days  en  route  to  Buffalo, 
on  account  of  its  being  out  of  repair.  There  was  also  evidence  of  experi- 
enced dealers  that  the  decay  in  the  potatoes  had  commenced  within  three 
days  prior  to  their  arrival  at  Buffalo.  It  was  held  that  there  was  sufficient 
evidence  of  negligence  on  the  part  of  the  defendant  and  of  consequent  loss 
to  plaintiff  to  submit  the  case  to  the  jury. 
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agreement  to  place  the  goods  in  a  ventilated  car  although  one 
of  the  carrier's  clerks  was  directed  to  place  them  in  such  a  car, 
and  it  also  appeared  that  there  was  no  custom  to  carry  such 
goods  when  less  than  a  carload,  in  ventilated  cars.  In  such  a 
case,  as  there  was  no  evidence  of  delay,  accident  or  lade  of  care 
during  the  transportation,  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  negligence  on  the  part  of  the  railroad  com- 
pany. It  is  not  sufficient  in  order  to  sustain  a  verdict  that 
plaintiff  prove  that  the  fruit  became  rotten  before  it  was  de- 
livered at  its  destination.  He  must  prove  a  failure  to  forward 
with  reasonable  dispatch  or  other  facts,  justifying  a  finding  of 
negligence,  and  that  the  negligence  caused  the  damage.*^ 

Burdon  of  Proof* 

117.  Where  in  an  action  to  recover  the  value  of  seven  hogs 
plaintiff  testified  that  he  shipped  eighty-two  hogs  and  that  only 
seventy-five  were  delivered  to  the  consignee  and  then  rests,  and 
it  appears  that  the  hogs  were  shipped  at  a  special  rate  under  a 
special  contract  wherein  plaintiff  undertook  to  take  care  of  the 
hogs  while  in  transit,  the  burden  of  proof  is  on  plaintiff  to 
show  n^ligence  and  binding  instructions  for  defendant  were 
proper. 

In  such  a  case  evidence  that  it  was  customary  for  the  rail- 
road company  to  ship  hogs  without  any  person  accompanying 
and  that  for  many  years  it  had  accepted  hogs  from  plaintiff 
without  requiring  him  to  accompany  them  is  not  admissible; 
neither  is  evidence  of  a  usage  contradicting  the  express  terms 
of  a  contract  admissible.** 

A  consignment  of  goods  which  included  two  barrels  of  mo- 
lasses was  carried  by  the  defendant  company  from  Scranton  to 
Carbondale.  The  freight  handler  for  the  defendant  company 
trucked  one  of  these  barrels  from  the  D.,  L.  &  W.  car  across 
the  platform  to  the  gravity  car.  As  he  deposited  it  in  the 
gravity  car  he  noticed  that  the  molasses  was  leaking,  and  be- 
fore he  could  get  the  barrel  down  on  its  side  the  entire  head 

21  Davenport  Co.  v.  Pennsylvania  R.  R.,  10  Super.  Ct  47  (1899)  ;  Dav- 
enport Co.  V.  Pennsylvania  R.  R.,  173  Pa.  398  (iSgiS.) 

22  Needy  v.  Western  Maryland  R.  R.,  22  Super.  Ct.  489  (1903.) 
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came  out  and  the  molasses  escaped.  There  was  evidence  tend- 
ing to  show  that  the  molasses  in  the  barrel  and  on  the  floor  of 
the  car  was  covered  with  a  white  foam  and  in  a  state  of  fer- 
mentation. The  empty  barrel  was  shipped  on  to  Honesdale, 
but  plaintiffs  refused  to  receive  it  and  brought  suit  to  recover 
the  value  of  the  goods.  The  shipping  receipt  contained  a  stip- 
ulation that  the  carrier  would  not  be  liable  for  loss  caused  by 
leakage  or  breakage.  It  was  held  that  the  case  was  for  the 
jury.  The  court  said:  "The  loss  here  sustained  was  in  no 
sense  due  to  leakage;  by  this  term  is  to  be  understood  the 
gradual  escape  of  the  contents  of  a  vessel  through  crevices, 
joints  or  small  openings  insecurely  closed.  The  provision  as  to 
breakage  covers  such  breakage  as  may  occur  from  the  ordinary 
incidents  of  transportation,  but  not  injuries  caused  by  the  car- 
rier's n^ligence.  In  the  present  case  the  loss  resulted  from 
the  displacement  of  one  end  of  the  barrel  while  being  transship- 
ped by  the  carrier.  Whether  this  occurred  through  inadequate 
means  of  transshipment  or  from  want  of  care  in  effecting  it 
were  questions  of  fact  raised  by  the  evidence,  and  were  for  the 
jury  to  determine.  We  therefore  cannot  hold  as  contended 
that  as  a  matter  of  law  the  carrier  was  released  from  its  com- 
mon law  obligation  by  the  stipulation  in  the  shipping  re- 
ceipt" ^» 

While  injury  to  goods  in  transit  is  not  negligence  per  se, 
it  is  evidence  of  negligence.  Its  effect  may  be  rebutted  by 
showing  that  it  is  due  to  causes  beyond  the  scope  of  the  car- 
rier's obligation.  It  is  not  rebutted  merely  by  evidence  explan- 
atory of  the  time,  place  and  manner  of  injury.  Evidence  of- 
fered by  way  of  explanation  does  not  of  itself  throw  on  the 
shipper  the  burden  of  showing  by  positive  testimony  negli- 
gence on  the  part  of  the  carrier.  Unless  an  explanation  unde- 
niably adequate  arises  from  undisputed  facts  it  is  for  the  jury, 
as  judges  of  the  credibility  of  the  witnesses,  the  weight  of  the 
evidence  and  the  measure  of  care  demanded  by  the  circum- 
stances to  determine  whether  it  shall  be  accepted  in  discharge 
of  the  carrier's  liability.    The  duty  of  a  common  carrier  is  to 


23  Menner  &  Co.  v,  Delaware  &  Hudson  Canal  Co.,  7  Super.  Ct  135 
(189a) 
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carry  safely  unless  prevented  by  the  act  of  God  or  of  the  pub- 
lic enemy.  It  may,  however,  be  limited  by  special  contract  or 
by  notice  to  which  the  law  imputes  contractual  effect  When 
this  defence  is  made  the  burden  of  proof  is  on  the  carrier.** 

BatlM  93  Torwaxdonk 

1 1 8.  As  to  a  common  carrier's  ability  to  forward  freight 
with  due  diligence  nothing  is  to  be  assumed ;  and  since  there  is 
no  fixed  standard  by  which  the  carrier's  duty  is  to  be  measured 
it  cannot  be  declared  as  a  matter  of  law.  When,  therefore, 
cattle  have  been  delayed  in  transportation,  the  questions 
whether  they  were  transported  with  reasonable  dispatch  and 
if  not,  whether  injury  arose  from  default  in  transportation, 
or  in  the  mode  of  keeping  them,  while  in  the  carrier's  care, 
are  questions  for  the  jury.** 

BUlB  of  Lading. 

119.  Where  a  bank  holding  a  bill  of  lading  does  not  notify 
a  railroad  company  of  the  existence  of  a  bill  of  lading,  and 
permits  purchasers  of  the  goods  to  assume  the  position  of  con- 
signors, and  to  direct  the  movement  of  the  goods,  the  bank 
cannot  hold  the  railroad  company  for  any  resulting  loss. 

A  bank  received  a  bill  of  lading  made  out  to  the  order  of  the 
consignors  with  a  draft  attached  drawn  on  the  purchasers  of 
the  goods  covered  by  the  bill  of  lading.  The  bill  of  lading 
contained  a  direction  to  notify  the  purchasers.  The  latter  drew 
a  new  draft  upon  a  person  to  whom  they  proposed  to  sell  the 
goods,  and  this  draft  was  discounted  by  the  bank,  and  the  pro- 
ceeds credited  to  the  purchasers,  who  drew  a  check  for  the 
amount  of  the  original  draft  and  delivered  the  check  to  the 
bank.  The  person  on  whom  the  second  draft  was  drawn 
failed  to  take  the  goods,  and  the  purchasers  sold  them  to 
other  parties  to  whom  they  directed  the  railroad  company  to 
deliver  the  car.  The  purchasers  never  paid  the  second  draft 
The  railroad  company  had  no  knowledge  of  the  bill  of  lading. 

T 

24  Menner  &  G>.  v,  Delaware  &  Hudson  Canal  Co.,  7  Super.  Ct.  135 

(1898.) 

25  Alexander  v,  Pennsylvania  R.  R.,  7  Super.  Ct  183  (189B.) 
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It  was  held  that  the  railroad  company  was  not  liable  to  the 
bank  for  the  goods.'* 


1 20.  A  railroad  company  has  a  right  as  a  common  carrier 
to  make  reasonable  rules  to  speed  the  unloading  of  its  cars. 

It  is  a  reasonable  r^fulation  of  a  railroad  company,  as  a  com- 
mon carrier,  to  provide  by  its  rules,  that  ''a  charge  of  one  dol- 
lar shall  be  imposed  for  car  service  for  and  upon  each  car  car- 
ried over  any  portion  of  its  line  of  railroad  not  unloaded  by  the 
consignee  within  forty-eight  hours  from  the  time  said  car  ar- 
rived at  the  destination  thereof,  ready  for  delivery  to  such 
consignee  for  each  day  or  part  of  day  after  said  forty-eight 
hours,  not  including  Sundays  and  legal  holidays,  during  which 
said  car  should  remain  tmloaded,  the  said  charge  being  payable 
by  the  consignee  or  person  receiving  the  car.'' 

In  an  action  of  assumpsit  by  a  railroad  company  to  recover 
demurrage  for  the  detention  of  cars  where  the  defendant's 
statement  contains  a  complete  copy  of  its  accounts  giving  car 
initials,  number,  contents,  exact  hour  of  arrival,  date  of  re- 
lease, number  of  days  detained  and  amount  of  charge,  an  affi- 
davit of  defence  is  insufficient  which  shows  on  its  face  that 
the  defendant  had  accurate  accounts  of  the  movements  of  the 
cars  and  which  merely  avers  that  the  detention  of  a  large 
number  of  cars  caused  by  reloading  was  embraced  in  the  charge 
of  delay  in  tmloading  without  specifying  the  cars  thus  de- 
tained by  a  reloading.  In  such  a  case  die  defendant  cannot  al- 
l^;e  as  a  defence  to  the  railroad  company's  demand  for  de- 
murrage that  it  had  no  knowledge  of  the  regulation  relating 
to  demurrage  where  it  appears  that  by  defendant's  own  ad- 
mission bills  for  violation  of  the  rule  had  been  regularly  ren- 
dered for  months.*^ 


121.  Where  a  shipper  of  goods  has  voluntarily  insured 

26  National  Bank  of  Phoenixville  v,  Philadelphia  &  Reading  Railway, 

i^  Pa.  467  (1894.) 

27  Pennsylvania  R.  R.  v.  Midvale  Steel  Co.,  201  Pa.  624  (1902),  reversing 

9  Dist  181  (1900.) 
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them,  and  after  their  loss  has  collected  the  amount  of  the 
policy,  and  the  bill  of  lading  contained  a  clause  to  the  effect 
"that  the  carrier  shall  have  the  benefit  of  any  insurance  that 
may  have  been  effected  upon  or  on  account  of  such  goods,"  the 
carrier  may  deduct  from  the  total  amount  of  the  loss  the 
amount  of  insurance  money  which  the  shipper  had  received. 

Thus  a  shipper  of  goods  insured  her  goods  with  an  insur- 
ance company  in  the  sum  of  $2,000  against  damage  to  the 
goods  while  in  transit.  The  goods  were  damaged  while  in 
transit  and  the  loss  fixed  at  $1,700.  The  shipper  collected 
from  the  insurance  company  the  amount  of  insurance  due  un- 
der the  policy,  viz.,  $809.52,  and  receipted  for  this  amount 
as  a  loan  to  be  returned  to  the  company  if  the  amount  of  the 
loss  should  be  recovered  from  the  carrier;  it  was  held  in  an 
action  by  the  shipper  against  the  carrier  that  the  question 
whether  the  payment  by  the  insurance  company  was  really  a 
loan  or  an  adjustment  of  the  loss,  was  for  the  jury,  and  that 
a  verdict  obtained  by  deducting  the  amount  of  the  insurance 
($809.52)  from  the  total  loss  would  be  sustained.^* 

Who  Xay  MafTitaln  Suit. 

122.  Where  the  right  of  property  is  not  divested,  the  con- 
signor can  maintain  suit,  for  he  is  the  person  who  has  sustained 
the  loss,  if  any  by  the  negligence  of  the  carrier.** 

28  Roos  V,  Philadelphia,  Wiknington  &  Baltimore  R.  R.,  199  Pa.  378 
(1901),  affirming  13  Super.  Ct  563  (1900.) 

29  Turner  &  Co.  v.  Central  R.  R-  of  N.  J.,  11  Kulp  178  (1901.) 


CHAPTER  XVIII. 

BAGGAGE. 
123.  What  Qmstitutes  Baggage.  124.  Limitation  as  to  Value. 

What  ConstltiitM  Baggag*. 

123.  Baggage  includes  such  articles  of  necessary  or  personal 
convenience  as  are  usually  carried  by  passengers  for  their  per- 
sonal use,  and  not  merchandise  or  other  valuables,  although 
carried  in  trunks  by  passengers  which  are  not  designed  for  any 
such  use,  but  for  other  purposes  such  as  sale  or  the  like,  ac- 
cordingly where  a  passenger  carries  with  her  own  personal 
clothing,  an  embroidered  table  centre-piece  of  her  own  and  a 
dress  belonging  to  her  mother,  and  the  baggage  is  lost,  there 
can  be  no  recovery  for  either  the  centre-piece  or  dress.^ 

IilmitatlQn  as  to  Valua. 

124.  A  railroad  company  issued  an  excursion  ticket  in  the 
form  of  a  paper  of  some  size,  setting  forth  on  its  face,  clearly, 
prominently  and  legibly  a  limitation  of  liability  as  to  baggage 
'"unless  special  agreement  be  made."  It  was  held  that  the 
passenger  in  accepting  the  ticket  will  be  presumed  to  have 
read  it,  and  will  be  bound  by  the  limitation,  if  such  limita- 
tion is  reasonable.* 

1  Bullard  v.  Delaware,  Lackawanna  &  Western  R.  R.,  21  Super.  Ct. 

583  (1902.) 

2  Jacobs  V.  Central  R.  R.  of  New  Jersey,  208  Pa.  535  (1904.)  In  this 
case  Justice  Brown  said :  "Whether  one  who  accepts  a  contract  of  carriage 
is  conclusively  presumed  to  have  assented  to  its  terms,  and  is  bound  by 
them,  whether  he  reads  them  or  not,  as  has  been  held  by  courts  of  high 
authority,  is  not  the  question  now  before  us.  It  will  be  found  discussed  in 
Fonseca  v.  Cunard  Steamship  G>.,  153  Mass.  553,*  and  the  cases  there  cited. 
In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  the  ap- 
pellant read  the  ticket,  to  the  character  of  which  attention  has  been  called. 
While  in  no  one  of  our  own  cases  brought  to  our  attention  by  counsel  for 
appellee,  or  which  we  have  been  able  to  find  has  the  question  of  this  pre- 
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The  limitation  of  liability  to  one  hundred  and  fifty  pounds 
of  baggage  at  one  dollar  per  pound,  unless  a  special  agreement 
is  made,  is  not  an  unreasonable  one.' 

sumption  been  passed  upon,  yet  that  it  does  arise  seems  to  have  been  rec- 
ognized in  Penna.  Central  R.  R.  G>.  v.  Schwarzenberger,  45  Pa.  206.  In 
that  case  the  passenger  purchased  a  ticket  from  Philadelphia  to  Cincinnati. 
On  the  face  of  it  there  was  printed :  In  selling  this  ticket  for  passage  over 
road  west  of  Pittsburgh,  the  Pennsylvania  Railroad  Company  acts  only 
as  agent  for  the  western  lines,  and  assumes  no  responsibility  west  of  Pitts- 
burgh.' The  passenger's  baggage  was  lost  beyond  Pittsburgh.  There  was 
no  evidence  that  Schwarzenberger  had  read  his  ticket  The  court,  through 
Strong,  J.,  in  peaking  of  the  contract  between  him  and  the  railroad  com- 
pany, said:  'But  contemporaneously  with  the  receipt  of  the  fare,  and  as 
evidence  of  the  contract  into  which  they  entered,  they  gave  to  the  plain- 
tiff a  ticket,  informing  him  that  they  assumed  no  responsibility  for  his  car- 
riage, and  of  course,  for  the  carriage  of  his  baggage  beyond  Pittsburgh. 
They  notified  him  that  they  acted  only  as  agents  for  the  carriers,  whose 
route  extended  westward  from  Pittsburgh,  and  not  at  all  for  themselves. 
With  this  express  disclaimer  of  personal  liability,  there  is  no  possibility 
of  implying  an  engagement' 

"If,  then,  the  appellant  read,  as  she  is  presumed  to  have  done,  what  was 
printed  on  the  face  of  her  ticket,  she  knew  the  terms  upon  which  she  pur- 
chased it  She  was  distinctly  notified  that  the  baggage  which  the  appellee 
would  carry  for  her  was  limited  to  150  pounds  in  weight  and  in  value  to 
one  dollar  per  pound;  but  she  was  notified  still  further  that,  by  special 
agreemoit  with  the  company,  its  liability  would  not  be  so  limited,  for  the 
limitation  is  followed  by  the  words:  ^Unless  special  agreement  be  made.' 
Without  additional  compensation,  her  baggage,  limited  in  amount  and 
value,  would  be  carried;  for  additional  compensation,  by  'special  agree- 
ment,' she  could  have  it  carried  without  the  limitation  imposed  which  had 
been  brought  to  her  notice  and  assented  to  by  her  by  her  acceptance  of 
the  ticket:  Crary  v.  Lehigh  Valley  R.  R.  Co.,  203  Pa.  525.  She  did  not 
avail  herself  of  her  right  to  make  a  special  agreement  by  which  her  bag- 
gage, at  its  full  value,  would  have  been  carried  by  the  railroad  company, 
and  she  is,  therefore,  bound  by  the  reasonable  limitation  placed  upon  its 
liability,  for  it  contravenes  no  statute,  violates  no  duty  to  the  public  and 
was  brought  distinctly  to  her  notice.*' 

3  Jacobs  V.  Central  R.  R.  of  New  Jersey,  208  Pa.  535  (1904.) 


CHAPTER  XIX. 

CARiaERS  OF  LIVE  STOCK. 
I3S  Liability.  126.  Burden  of  Proof. 

LiabiUtj. 

125.  Injury  to  the  contents  of  a  car  containing  live  stock 
may  furnish  ground  for  an  inference  of  want  of  ordinary  care 
in  transportation,  although  there  may  be  no  direct  evidence  of 
an  injurious  accident  to  the  train,  or  of  any  direct  evidence 
of  improper  or  n^ligent  handling  of  the  car.  This  rule,  how- 
ever, has  no  application  in  the  case  of  injuries  which  are  such 
as  animals  voluntarily  inflict  upon  each  other,  or  which  cannot 
be  accounted  for,  or  which  can  be  satisfactorily  explained  on 
any  other  ground  than  that  of  negligence  in  managing  the 
train ;  nor  in  cases  of  death  from  natural  causes,  or  causes  en- 
tirely unknown. 

In  an  action  to  recover  damages  for  injuries  to  mules  ship- 
ped from  Kentucky  to  Fleetwood,  Pennsylvania,  evidence  was 
presented  tending  to  show  that  the  mules  were  in  good  condi- 
tion and  uninjured  when  they  were  received  at  Harrisburg; 
that  the  injuries  were  of  recent  occurrence,  and  not  such  as  the 
animals  would  have  inflicted  upon  each  other,  except  involun- 
tarily if  they  were  thrown  down  and  trampled  or  jammed  to- 
gether by  a  collision  or  rough  handling  of  the  cars.  Wit- 
nesses who  had  been  for  years  engaged  in  shipping  mules  who 
knew  their  habits  and  disposition,  and  the  causes  likely  to  lead 
to  their  injury  while  on  board  the  cars,  and  who  saw  the  mules 
in  question  when  they  were  unloaded  were  properly  allowed  to 
express  their  opinion  as  to  the  cause  of  the  injuries.* 

Borden  of  Proof. 

126.  Where  in  an  action  to  recover  damages  for  injury  to 

I  Schaeffer  v.  Phila.  &  Reading  R.  R.,  168  Pa.  209  (1895.) 
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live  Stock,  the  carrier  claims  that  the  stock  had  been  shipped 
under  a  special  contract  limiting  liability,  the  burden  of  proof 
as  to  any  such  limitation  is  upon  the  carrier,  and  unless  it  is  ad- 
mitted or  clearly  established  by  proof,  the  question  is  for  the 
jury.^ 

2  Scbaeffer  v.  Phila.  ft  Reading  R.  K,  168  Pa.  209  (1895.) 


CHAPTER  XX. 


RATES — ^DISCRIMINATION. 


127.  Damages.  lag.  Affidavit  of  Defence. 

laSu  Inj  auctions.  13a  Furnishing  Cars. 


127.  The  treble  damages  recoverable  under  the  Act  of  June 
4»  1883,  which  forbids  any  common  carrier  from  making  any 
undue  discrimination  in  furnishing  facilities  for  transporta- 
tion must  be  recovered  in  a  common  law  action  of  case.  Hence 
under  the  Act  of  May  25,  1887,  trespass  is  the  proper  form  of 
action.^ 

^iJlIllCtiOlL 

128.  An  injunction  will  lie  to  prevent  a  railroad  company 
from  charging  plaintiff  a  higher  rate  for  transporting  coal  from 
the  coal  regions  to  Harrisburg  than  that  charged  ''favored  in* 
dividualSy  associations  and  corporations"  for  transporting  coal 
in  the  same  direction,  a  greater  distance,  to  Philadelphia  and 
Greenwich  piers,  contrary  to  Art.  XVII,  Sec.  3  of  the  Con- 
stitution. 

Injunctions  have  been  granted  in  many  analogous  cases  in 
other  States  and  in  the  Federal  States :  Denver  &  N.  O.  R.  R. 
Co.  V.  Atchison,  T.  &  S.  F.  R.  R.  Co.,  15  Fed.  Rep,  650;  Sco- 
field  V.  Lake  Shore  &  M.  S.  R.  R.  Co.,  23  Am.  &  Eng.  R. 
K.  Cases  612;  Wolverhampton  Ry.  Co.  r.  London  &  N.  W. 
Ry.  Co.,  L.  R.  16  Eq.  433* 

AAdaTlt  of  Bef anoe. 

129.  No  affidavit  of  defence  is  necessary  under  the  Act  of 

1  Fishbum  v.  New  York  Central  R.  R.,  12  Dist  665  (1903.) 

2  Central  Iron  Works  v,  Pennsylvania  R.  R.  Co.,  17  Pa.  C.  C.  R.  651 
(1895) ;  5  Dist.  247  (189s)  ;  2  Dauph.  308  (1895) 
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June  4,  1883,  p.  L.  72,  in  an  action  of  assumpsit  for  tmlawful 
discrimination  in  freight  rates.  To  require  such  an  affidavit 
would  be  to  compel  the  defendant  to  furnish  evidence  against 
itself  in  a  penal  action.^ 

Fomiiihing  Oan. 

130.  Mandamus  cannot  be  maintained  to  compel  a  railroad 
company  to  furnish  coal  cars  to  an  individual  shipper.  Suit 
should  be  brought  at  the  instance  of  the  Attorney  General,  so 
that  the  interest  of  all  shippers  may  be  fairly  and  equally  con- 
sidered.* 

Where  the  line  of  a  railroad  company  runs  through  several 
counties,  mandamus  will  lie,  under  the  Act  of  June  8,  1893, 
only  in  the  county  where  the  business  of  the  corporation  is 
principally  transacted.^ 

But  where  a  person  opens  and  equips  a  coal  mine  on  the 
line  of  an  existing  railroad  company,  and  the  railroad  com- 
pany after  furnishing  him  cars  for  a  certain  time,  refuses  to 
continue  to  do  so,  tmless  he  sells  his  coal  at  a  rate  much  below 
the  market  price  to  a  company  controlled  by  the  president  of 
the  railroad  company,  the  person  injured  may  in  his  own  name 
and  without  the  intervention  of  the  Attorney  General  insti- 
tute mandamus  proceedings  to  compel  the  railroad  company  to 
furnish  him  cars;  in  such  a  case  it  is  immaterial  that  other 
shippers  were  refused  cars  for  the  same  reason^* 

An  answer  in  mandamus  proceedings  to  compel  a  railroad 
company  to  supply  plaintiff  with  cars  for  shipping  coal  is  suf- 
ficient which  alleges  that  the  switch  is  so  placed  as  to  make  the 
handling  of  the  cars  dangerous,  expensive  and  a  blockade  to 


3  Moyer  v.  Pennsylvania  R.  R.  Co.,  19  Pa.  C.  C  R,  383  (1897) ;  6  Dist 
^3  (18$^) ;  15  Lane.  62  (1897)  ;  United  G>llieries  Co.  v,  Pennsylvania  R. 
R.,  II  Dist.  300  (1902) ;  27  Pa.  C.  C  R.  124  (1902.) 

4  Loraine  v.  Pittsburg,  Johnstown,  Ebensburg  ft  Eastern  R.  R.  Co.,  27 
Pa.  C.  C.  R.  359  (1902,) 

5  Loraine  v,  Pittsburg,  Johnstown,  Ebensburg  ft  Eastern  R.  R.  Co., 
27  Pa.  C.  C  R.  359  (1902.) 

6  Loraine  v.  Pittsburg,  Johnstown,  Ebensburg  ft  Eastern  R.  R.,  205 
Pa.  132  (1903),  reversing  27  Pa.  C.  C  R.  359  (1902.) 
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traffic ;  that  plaintiff  has  never  been  a  shipper  over  defendant's 
railroad  and  that  the  railroad  has  not  and  cannot  get  sufficient 
cars  to  supply  its  regular  customers.'' 

7  Clyde  Coal  Co.  v.  Pittsburg  ft  Lake  Erie  R.  R.,  34  Pitts.  129  (1903.) 


CHAPTER  XXI. 

NEGLIGENCE— GENERAL  PRINCIPLES. 

131.  Function  of  Court  and  Jury.  133.  Practice. 

132.  Mutual    Negligence  —  Joint  134.  Action    of    Company    After 
Tort  Feasors.  Accident 

Vnnetioxi  of  Cknirt  and  Jxaj, 

131.  Negligence  is  the  absence  of  care  required  by  the  cir- 
cumstances. When  the  measure  of  care  is  fixed  and  tmvarying 
and  there  is  no  question  as  to  the  circumstances  it  is  for  the 
court  to  determine  whether  it  has  been  observed.  But  when 
the  circumstances  are  in  dispute,  or  being  undoubted  are  such 
that  the  measure  of  care  cannot  be  fixed,  it  is  for  the  jury  to 
determine  its  measure  and  from  the  facts  as  found  or  admitted 
to  draw  the  conclusion  of  due  care  or  of  negligence.^ 

In  order  to  justify  the  court  in  treating  the  question  of 
contributory  negligence  as  one  of  law,  not  only  the  facts,  but 
the  inferences  from  them  must  be  free  from  doubt.  If  there  is 
doubt  as  to  either  the  case  must  go  to  the  jury.* 

It  is  only  in  clear  cases  where  neither  the  facts  nor  the  in- 
ferences to  be  drawn  from  them  are  in  doubt  that  the  court  is 
warranted  in  withdrawing  the  question  of  negligence  from 
the  jury.' 

Although  plaintiff's  case  as  made  out  by  himself,  is  contra- 
dicted by  one  of  his  own  witnesses  and  by  all  called  by  the  de- 
fence, the  case  is  for  the  jury.* 

The  court  has  a  right  to  express  an  opinion  as  to  the  cvi- 

1  Menner  ft  Co.  v,  Delaware  &  Hudson  Canal  Co.,  7  Super.  Ct  135 
(1898) ;  McCracken  v.  Consolidated  Traction  Co.,  aoi  Pa.  378  (1902.) 

2  Conyngham  v,  Erie  Electric  Motor  Co.,  15  Super.  Ct  573  (1901) ; 
Elston  V.  Delaware,  Lackawanna  ft  Western  R.  R.,  196  Pa.  595  (190a) 

3  Kroesen  v.  New  Castle  Electric  Str.  Ry.  Co.,  198  Pa.  26  (1901.) 

4  Todd  V.  Philadelphia  &  Reading  Ry.,  201  Pa.  558  (1902.) 
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dence  or  as  to  the  witnesses ;  providing  nothing  is  said  to  bind 
the  jury  or  preclude  them  from  deciding  the  case  for  them- 
selves on  the  evidence.*^ 

The  jury  are  not  bound  to  believe  every  story  that  a  wit- 
ness or  witnesses  are  willing  to  swear  to,  simply  because  no 
other  witness  contradicts  it  If  its  inherent  improbability  or 
irreconcilability  with  facts  shown  or  admitted  are  such  that  it 
does  not  command  their  assent  the  jury  may  disregard  it.  But 
this  rule  is  founded  on  common  sense  and  knowledge  of  hu- 
man nature  and  must  be  limited  by  the  same  standards.  When 
the  testimony  is  not  in  itself  improbable,  is  not  at  variance  with 
any  proved  or  admitted  facts  or  with  ordinary  experience  and 
comes  from  witnesses  whose  candor  there  is  no  apparent 
ground  for  doubting  the  jury  is  not  at  liberty  to  indulge  in  a 
capricious  disbelief.  If  they  do  so,  it  is  the  duty  of  the  court 
to  set  the  verdict  aside.* 

Plaintiff  is  not  required  to  disprove  n^ligence  on  his  part, 
by  negative  testimony,  in  the  first  instance.  If  he  establishes 
a  case  against  the  defendant  without  disclosing  negligence  on 
his  own  part  he  is  entitled  to  go  to  the  jury.'' 

When  with  the  certainty  of  an  infallible  mathematical  test 
applied  to  the  testimony  of  a  witness,  he  is  found  to  be  mis- 
taken in  a  material  matter,  it  would  be  a  travesty  upon  justice 
to  allow  a  jury  to  consider  such  testimony  and  a  license  to 
them  to  render  a  false  instead  of  a  true  finding.  Such  testi- 
mony is  either  intentionally  false  or  mistakenly  so  and  in 
either  case  the  court  should  instruct  the  jury  to  disregard  it.' 

Xntiial  He^ligenoe— Joint  Tort  Feasors. 

132.  If  a  person  sustains  injuries  by  reason  of  the  concur- 
rent negligence  of  two  railway  companies,  they  are  jointly  and 
severally  liable.* 

■ 

5  Simmons  v,  Pennsylvania  R.  R.,  199  Pa.  232  (1901.) 

6  Lonzer  v.  Lehigh  Valley  R.  R.  Q>.,  196  Pa.  610  (1900) ;  Blotz  v, 
Lehigh  Valley  R.  R.  Co.,  11  Kulp  98  (1902.) 

7  Phillips  V.  Duquesne  Trac.  Co.,  8  Super.  Ct  210  (1898.) 

8  Bomscheuer  v.  Consolidated  Traction  Co.,  198  Pa.  332  (1901),  affirm- 
ing 30  Pitts.  344  (1900.) 

9  Rahenkamp  v.  United  Traction  Co.,  14  Super.  Ct.  635  (190a) 
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A  passenger  in  a  street  car  was  injured  in  a  collision  be- 
tween a  car  and  a  railroad  train.  The  passenger  sued  both  the 
street  railway  company  and  the  railroad  company.  The  evi- 
dence tended  to  show  that  the  driver  of  the  street  car  did  not 
stop,  look  or  listen  before  going  upon  the  railroad  company's 
tracks,  and  that  when  the  car  was  upon  the  tracks  the  gate- 
man  of  the  railroad  company  carelessly  lowered  the  gate  and 
kept  the  car  on  the  track  without  any  means  of  escape.  It 
was  held  that  a  verdict  against  both  companies  should  be  sus- 
tained.*^ 

AVhere  a  street  car  and  a  train  on  a  steam  railroad  collide, 
and  a  passenger  in  the  street  car  is  injured,  both  companies  are 
answerable  in  damages  to  such  passenger,  if  it  appears  that  they 
were  both  negligent,  and  the  passenger  may  maintain  his  suit 
against  either.** 

In  a  suit  against  a  city  and  a  street  railway  company,  to  re- 
cover damages  for  injuries  caused  by  a  defect  in  the  street, 
where  the  statement  avers  not  merely  the  common  neglect  of  a 
common  duty  but  a  neglect  by  the  city  of  the  duty  imposed 
upon  it,  and  a  non-suit  is  entered  in  favor  of  the  street  rail- 
way, a  verdict  against  the  city  will  not  be  reversed.*^ 

In  an  action  against  two  street  railway  companies  and  a  rail- 
way construction  company  to  recover  damages  for  the  con- 
struction of  a  street  railway  without  the  owner's  consent,  for 
injuries  to  crops  and  fences,  and  for  injuries  resulting  from 
the  reckless  operation  of  the  cars,  where  it  appears  that  one  of 
the  street  railway  companies  had  leased  its  franchises  and 
property  to  the  other  and  was  not  responsible  for  any  of  the 
torts  alleged;  that  the  other  street  railway  company  was  re- 
sponsible alone  for  the  negligent  operation  of  the  road  and 
that  the  construction  company  was  responsible  alone  for  the 
destruction  of  crops  and  fences,  and  both  the  construction 
company  and  the  other  railway  company  were  liable  for  the  un- 

10  Downey  v.  Phila.  Traction  G>.  and  Philadelphia  &  Reading  R.  R., 
161  Pa.  588  (1894),  affinning  3  Dist  81  (1893.) 

11  OToole  V.  Pittsburgh  &  Lake  Erie  R.  R.,  158  Pa.  99  (1893) 

12  John  V,  Philadelphia,  19  Super.  Ct  277  (1902.) 
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lawful  construction  of  the  road  without  plaintiff's  consent,  it 
is  error  to  enter  a  non-suit.^' 

Where  a  joint  tort  is  alleged  against  three  defendants  and 
proved  against  only  two,  a  new  suit  should  be  entered  or  ver- 
dict directed  as  to  the  innocent  defendant,  and  the  case  sub- 
mitted on  the  joint  tort  of  the  other  two.** 

In  trespass  all  defendants  are  alike  guilty  and  each  is  liable 
for  the  damages  sustained  without  r^;ard  to  the  different  de- 
grees of  guilt  and  when  exemplary  damages  are  claimed  they 
should  be  assessed  according  to  the  acts  of  the  least  guilty, 
but  where  compensatory  damages  are  sought  for  the  law  will 
not  apportion  the  guilt  or  responsibility  of  the  tort  feasors,  but 
holds  them  all  for  what  the  most  culpable  ought  to  pay.*^ 

A  joint  tort  must  be  proved  as  alleged  and  the  proof  of  sep- 
arate torts  will  not  warrant  a  recovery  against  any  of  the  de- 
fendants.*^ 

Where  a  passenger  in  alighting  from  a  street  car,  as  di- 
rected by  the  conductor,  is  thrown  by  a  block  of  wood  negli- 
gently placed  across  a  trench  which  had  recently  been  dug 
and  filled  up  by  a  gas  company,  the  street  railway  company  and 
the  gas  company  are  not  liable  as  joint  tort  feasors}'^ 

Where  two  or  more  persons  act  independently  in  produc- 
ing an  injury,  they  are  not  jointly  liable  for  the  combined  re- 
sults of  their  act,  and  the  fact  that  it  is  difficult  to  determine 
the  relative  proportion  of  injury  by  each  is  not  sufficient  rea- 
son for  holding  them  jointly  liable.*® 

Where  a  person  is  injured  by  the  obstruction  of  a  highway 
with  a  rail  it  is  improper  to  join  the  city  with  the  street  rail- 
way company  and  the  contractors  who  were  laying  the  tracks. 

13  Minnich  v.  Lancaster  ft  Lititz  Elec.  Ry.  G>.,  203  Pa.  632  (1902)  ;  19 
Lane  401  (1902.) 

14  Minnich  v,  Lancaster  ft  Lititz  Ry.  G).,  203  Pa.  632  ( 1902)  ;  19  Lane. 
401  (190a.) 

15  Dennison  v.  Somerset  &  Cambria  R.  R.,  21  Super.  Ct.  248  (1902.) 

16  Howard  v.  Union  Traction  Co.,  195  Pa.  391  (1900),  affirming  9  Dist 
99  (1900) ;  23  Pa.  C  C  R.  295  (1900.) 

17  Howard  v.  Union  Traction  Co.,  195  Pa.  391  (1900),  affirming  9  Dist. 
99  (1900) ;  23  Pa.  C.  C  R.  295  (1900.) 

18  Magee  v.  Pennsylvania  Schuylkill  Valley  R.  R.,  13  Super.  Ct.  187 
(1900.) 
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It  appeared  that  jdaintiff's  husband  fell  over  a  girder  rail 
lying  in  a  gutter  and  received  injuries  from  which  he  subse- 
quently died.  It  was  alleged  in  the  declaration  that  the  city  of 
Philadelphia  was  liable  because  of  its  failure  to  keep  the  high- 
way free  and  clear  of  obstruction;  that  the  Electric  Traction 
G>mpany  was  liable  because  it  negligently  permitted  a  rail  to 
be  so  placed  as  to  obstruct  the  highway  and  cause  the  acci- 
dent and  that  the  contractors  are  chargeable  because  they  acted 
jointly  with  the  traction  company  in  placing  an  obstruction 
on  the  highway  and  allowing  it  to  remain  there,  thus  causing 
the  accident  The  defendants  were  all  sued  as  joint  tort 
feasors,  under  the  idea  of  a  community  of  interest  and  a  con- 
current responsibility.  Plaintiff  was  allowed  to  rccov^ 
against  the  traction  company,  as  the  evidence  failed  to  show 
that  the  act  complained  of  was  joint  Potter,  J.,  in  reversing 
the  lower  court,  said:  "It  was  dearly  wrong  to  sue  the  city 
jointly  with  the  other  defendants,  because  the  measure  of  its 
responsibility  is  entirely  different  Its  liability  is  secondary 
and  not  primary.  The  evidence  produced  at  the  trial  showed 
that  there  was  no  concert  of  action  between  the  traction  com- 
pany and  the  other  defendant,  the  contractors.  The  duty  of 
each  was  distinct  and  of  a  different  nature.  For  its  own 
breach  of  duty,  each  was  liable  separately  and  they  should  not 
have  been  sued  jointly.  It  is  true  that  a  verdict  was  rendered 
and  judgment  was  entered  against  one  defendant  only,  but  we 
are  not  satisfied  that  this  corrects  the  error.  We  are  of  opin- 
ion that  where  a  plaintiff  in  an  action  of  trespass  to  recover 
damages  for  negligence  declares  for  a  joint  tort  and  the  evi- 
dence shows  no  joint  action  by  defendants,  a  verdict  and  judg- 
ment against  one  defendant  for  a  separate  tort  should  not  be 
permitted."  ^* 

PnustloA. 

133.  AVhere  an  action  of  trespass  has  been  brought  by  a  hus- 
band and  wife  in  right  of  wife  for  personal  injuries  to  her, 
the  court  may,  although  over  two  years  has  elapsed  since  the 

19  Wiest  V.  Electric  Traction  Co.,  200  Pa.  148   (1901) ;  Goodman  v. 
Coal  Township,  206  Pa.  621  (1903.) 
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accident,  permit  the  action  to  be  consolidated  under  the  Act  of 
May  8,  1895.*® 

Action  of  Company  after  Aoddant. 

134.  In  an  action  to  recover  damages  for  personal  injuries 
at  a  grade  crossing  in  the  daytime,  evidence  that  after  the  ac- 
cident the  company  employed  a  night  watchman  at  the  cross- 
ing is  irrelevant** 

20  Madara  v,  Shamokin  ft  Mount  Carmel  Elec.  Ry.,  192  Pa.  542  (1899.) 

21  Berk  v.  Northern  Central  Railway,  164  Pa.  243  (1894.)  In  Baran  v, 
Reading  Iron  Co.,  202  Pa.  274  (1902),  it  was  held  that  evidence  of  precau- 
tions taken  or  repairs  made  after  an  accident  is  not  admissible  as  tending 
in  itself  to  prove  prior  negligence.  This  case  apparently  overrules  Link  v. 
Phila.  ft  Reading  R.  K,  165  Pa.  75  (1895)  and  Lederman  v,  Pennsylvania 
R.  R^  165  Pa.  118  (18^.) 
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Xeaanre  of  Damages. 

135.  Damages  for  personal  injuries  consist  of  three 
principal  elements:  (i)  the  expenses  to  which  the  injured 
person  is  subjected  by  reason  of  the  injury. 

(2)  The  inconvenience  and  suffering  naturally  resulting 
from  the  injury. 

(3)  The  loss  of  earning  power,  if  any,  and  whether  tem- 
porary or  permanent,  consequent  upon  the  character  of  the  in- 
jury.* 


136.  The  expenses  for  which  a  plaintiff  may  recover  must 
be  such  as  have  been  actually  paid,  or  such  as  in  the  judgment 
of  the  jury  are  reasonably  necessary  to  be  incurred.  The 
plaintiff  cannot  recover  for  the  nursing  and  attendance  of  the 
members  of  his  own  household,  unless  they  are  hired  servants. 
The  care  of  his  wife  and  minor  children  in  ministering  to  his 
needs  involves  the  performance  of  the  ordinary  offices  of  af- 
fection, which  is  their  duty;  but  it  involves  no  legal  liability 
on  his  part,  and  therefore  affords  no  basis  for  a  claim  against  a 
defendant  for  expenses  incurred.  A  man  may  hire  his  own 
adult  children  to  work  for  him  in  the  same  manner  and  with 
the  same  effect  that  he  may  hire  other  persons,  but  in  the  ab- 

I  Goodhart  v,  Pennsylvania  R.  R.,  177  Pa.  i  (1896.) 
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sence  of  an  express  contract  the  law  will  not  presume  one,  so 
long  as  the  family  relation  continues.^ 

Psin  and  Soif  ertng. 

137.  Pain  and  suffering  are  a  distinct  and  separate  item  for 
which  damages  may  be  awarded  by  the  jury  as  compensation. 
It  is,  however,  compensation,  not  as  a  precise  equivalent  or  val- 
uation nor  compensation  from  a  sentimental  or  benevolent 
standpoint,  but  such  amount  as  will  be  the  most  reasonable 
approximation  the  circumstances  admit  to  a  pecuniary  compen- 
sation not  in  the  nature  of  things  capable  of  exact  measure- 
ment-* 

Lofls  of  TBamlug  Power. 

138.  Loss  of  earning  capacity  is  a  proper  element  of  dam- 
ages, but  it  cannot  be  considered  unless  there  is  testimony  on 
the  subject.* 

The  loss  of  earning  power  involves  an  inquiry  into  the  value 
of  the  labor,  physical  or  intellectual,  of  the  person  injured  be- 
fore the  accident  happened  to  him,  and  the  ability  of  the  same 
person  to  earn  money  by  labor,  physical  or  intellectual,  after 
the  injury  was  received.  Profits  derived  from  an  investment 
or  the  management  of  a  business  enterprise  are  not  earnings. 
The  jury  should  consider  the  plaintiff's  age,  state  of  health, 
business  habits  and  manner  of  living,  and  also  his  past  earn- 
ings. The  loss  of  earning  power  cannot  be  proved,  however, 
by  expert  testimony.* 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries,  where  the  plaintiff  states  the 
amount  of  her  wages  at  the  time  of  the  accident  and  that  she 
was  obliged  to  "lay  off"  from  her  work  for  a  certain  number 

2  Goodhart  v.  Pennsylvania  R.  R.,  177  Pa.  i  (1896.) 

3  Schenkel  v.  Pittsburg  &  Birmingham  Traction  Co.,  194  Pa.  182 
(1899) ;  Machen  v.  Railway  Co.,  13  Saper.  Ct  642  (1900)  ;  Goodhart  v, 
Pamsylvania  R.  R.,  177  Pa.  i  (1896) ;  Bamford  v.  Pittsburgh  &  Birming- 
ham Traction  Co.,  194  Pa.  17  (1899.) 

4  Wallace  v,  Pennsylvania  R.  R.,  195  Pa.  127  (1900.) 

5  Goodhart  v.  Pennsylvania  R.  R.,  177  Pa.  i  (1896) ;  Wallace  v.  Penn- 
sylvania R.  R.,  195  Pa.  127  (i9CX>.) 
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of  weeks  it  is  not  error  for  the  court  to  instruct  the  jury  that 
she  can  recover  for  wages  lost.* 

In  an  action  for  damages  for  personal  injuries  a  woman 
who  gave  music  lessons  and  did  sewing  at  home  may  show 
that  after  she  got  a  little  better  and  could  work  about  the 
house,  she  was  compelled  to  employ  extra  help ;  and  whatever 
the  expense  for  the  help  was  for  that  time  she  is  entitled  to 
compensation.*^ 

Where  a  physician  has  testified  to  the  permanent  character 
of  an  injury,  he  may  be  asked  whether  the  injury  will  affect 
the  plaintiff's  ability  to  perform  labor.® 

Profits  derived  from  business  are  not  earnings,  and  are  not 
to  be  considered  by  the  jury  in  estimating  the  damages.* 

But  profits  derived  from  the  management  of  a  business  may 
be  considered  as  measuring  earning  power,  especially  where 
the  business  receives  the  personal  attention  of  the  owner;  but 
it  is  not  enough  for  plaintiff  (a  boarding-house  keeper)  to 
show  that  after  she  restuned  business  her  house  was  not  as 
well  filled  as  before.  The  cause  of  the  falling  off,  and  its  ef- 
fects upon  the  profits  must  be  shown.*® 

Lofls  of  Minor's  ServloM. 

139.  The  measure  of  damages  of  a  parent  for  injury  to  his 
child  is  the  pecuniary  loss  to  him.  The  elements  to  be  consid- 
ered in  assessing  the  damages  are  the  expenses  which  he  has 
incurred  or  is  likely  to  incur  in  the  support  of  his  child  on  ac- 
count of  the  injury,  and  the  loss  which  will  probably  result  to 
him  from  the  decrease  in  the  earnings  of  the  child  to  which  he 
is  entitled ;  but  the  increased  inconvenience  and  trouble  thereby 
caused  to  other  members  of  the  family  cannot  be  considered.** 

A  mother  cannot  recover  damages  for  an  injury  to  her  minor 
child.  In  a  case  where  suit  was  brought  by  the  father  as  next 
friend  to  recover  damages  for  injuries  to  his  minor  child,  and 

6  Glenn  v.  Philadelphia  &  West  Chester  Trac.  Co.,  206  Pa.  135  (1903.) 

7  Willis  V.  Second  Avenue  Traction  Co.,  189  Pa.  430  (1899) 

8  Pahner  v,  Warren  Str.  Ry.,  206  Pa.  574  (i9^) 

9  Aiken  v,  Philadelphia,  9  Super.  Ct  502  (1899.) 

10  Wallace  v,  Pennsylvania  R.  R.,  195  Pa.  127  (190a) 

11  Woeckner  v.  Erie  Elec.  Motor  Co.,  182  Pa.  182  (1897.) 
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pending  the  suit  the  father  died  and  the  mother  substituted 
of  record  as  next  friend,  a  verdict  and  judgment  for  the 
mother  cannot  be  sustained.  "The  suit  was  originally  brought 
by  the  father  in  his  own  right  and  as  the  next  friend  of  his 
son.  The  cause  of  the  father's  action  was  the  alleged  negli- 
gence of  the  traction  company  resulting  in  injuries  to  the 
minor  son,  in  consequence  of  which  his  services  would  be  lost 
to  the  father  during  his  minority.  The  cause  of  action  arose 
May  6,  1897.  At  that  time  there  was  nothing  for  which  the 
mother  could  have  sued  and  the  appellant  was  guilty  of  noth- 
ing subsequently  which  gave  her  a  cause  of  action  against  it. 
The  boy  was  not  killed,  but  simply  injured,  and  in  such  a 
case  the  cause  of  action  is  in  the  father  alone  as  we  have  held 
for  reasons  which  need  not  be  repeated  here,  in  Fairmount  & 
Arch  Street  Passenger  Railway  Co.  v.  Stutler,  54  Pa.  375, 
and  in  Pennsylvania  R.  R.  Co.  v.  Bantom,  54  Pa.  495.  This 
cause  of  action  was  not  split  by  the  death  of  the  father  and  un- 
til the  Legislature  gives  the  mother  the  right  to  sue  in  case  of 
injury  to  a  minor  child  caused  by  the  negligence  of  another, 
and  not  resulting  in  death,  we  cannot  give  it  to  her.  The  Act 
of  June  26,  1895,  P.  L.  316,  gave  the  mother  no  right  to  sue. 
It  simply  gives  a  wife  under  certain  circumstances  equal  power, 
control  and  authority  with  the  father  over  a  minor  child  and 
an  equal  right  to  its  custody  and  services.  It  does  not  appear 
from  the  testimony  that  the  family  circumstances  were  such 
at  the  time  of  the  injury  as  gave  Mrs.  Kelly  under  the  Act  of 
1895  this  equal  right  with  her  husband  in  the  power,  control 
and  authority  over  her  child  and  to  his  custody  and  ser- 
vices." ^* 

Injnxles  to  Wife. 

140.  In  an  action  of  trespass  to  recover  damages  for  injury 
to  plaintiff's  wife,  it  appeared  that  plaintiff's  wife  previously 
brought  her  action  for  the  personal  injuries  declared  for  in 
plaintiff's  statement  and  recovered  a  verdict  and  judgment. 
Plaintiff  did  not  join  in  the  suit,  nor  was  there  any  rule  taken 
on  him  to  join.  The  court  entered  a  compulsory  non-suit, 
which  it  subsequently  refused  to  take  off.    Section  i  of  the  Act 

12  Kelly  V.  Pittsburg  &  Birmingham  Trac.  Co.,  204  Pa.  623  (1903.) 
10 
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of  May  8,  1895,  P.  L.  54,  provides:  "Whenever  injury  not 
resulting  in  death  shall  be  wrongfully  inflicted  upon  the  per- 
son of  the  wife  and  a  right  of  action  for  such  wrongful  injury 
accrues  to  the  wife  and  also  to  the  husband  these  two  rights  of 
action  shall  be  redressed  in  only  one  suit  brought  in  the  names 
of  the  husband  and  wife."  Section  2  provides:  "Either  the 
husband  or  the  wife  may  waive  his  or  her  right  of  action  and 
his  or  her  failure  to  join  in  the  suit  within  twenty  days  after 
service  of  a  rule  to  join,  or  be  barred,  shall  be  conclusive  evi- 
dence of  such  waiver ;  but  if  both  join  in  the  suit,  separate  ver- 
dicts shall  be  rendered,"  etc. 

Mr.  Justice  Mitchell,  in  discussing  the  construction  of  this 
Act,  said :  "The  first  section  is  mandatory,  'shall  be  redressed 
in  only  one  suit.'  The  evil  it  was  designed  to  remedy  was  real. 
Where  separate  actions  were  brought  and  tried  at  different 
times  before  different  juries,  the  latter  were  apt  to  duplicate 
the  damages.  In  the  husband's  action  generally  tried  first  the 
injury  and  suffering  of  the  wife  were  naturally  part  of  the  evi- 
dence to  show  the  extent  of  the  husband's  deprivation  of  her 
services,  and  the  jury's  sympathies  with  her  inevitably,  even  if 
not  altogether  consciously  influenced  his  damages.  Then 
when  her  action  came  to  trial  the  jury  if  they  happened  to  hear 
of  the  other  verdict  were  always  carefully  told  that  it  did  not 
include  anjrthing  for  the  wife.  The  evil  was  not  only  real,  but 
in  practice  substantial,  and  the  Act  to  remedy  it  was  manda- 
tory not  only  in  terms  but  also  in  intent.  But  it  is  claimed 
that  the  second  section  is  inconsistent  with  this  view,  and  that 
a  second  action  may  still  be  brought  unless  the  husband  or 
wife  not  party  to  the  first  shall  waive  the  right  by  failure  to 
come  in  after  notice  and  rule.  But  there  is  no  necessary  re- 
pugnancy in  the  sections.  The  first  prescribes  that  there  shall 
be  but  one  action,  and  that  it  shall  be  brought  in  the  names 
of  the  husband  and  the  wife.  If  this  section  stood  alone  a  plea 
in  abatement  of  the  non-joinder  would  be  fatal  to  the  separate 
action.  If  the  husband  refused  to  join  as  is  said  by  his  coun- 
sel that  he  did  in  this  case,  there  would  be  a  hardship  to  the 
wife  without  remedy.  The  second  section  gives  the  remedy  by 
the  rule  to  join  or  be  barred  by  conclusive  evidence  of  waiver, 
and  thereafter  the  separate  action  may  proceed.    The  rule,  it  is 
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to  be  observed,  is  not  to  bring  or  be  allowed  to  bring  a  sep- 
arate action,  but  to  come  into  the  joint  action  which  alone  is 
permitted  or  be  barred  altogether.  The  provisions  of  the  sec- 
ond section  are  as  much  for  the  benefit  of  the  husband  and  wife 
separately  or  jointly  as  plaintiff  or  plaintiffs  as  they  are  for  the 
defendant,  and  there  is  no  obligation  on  one  more  than  on 
another  to  procure  a  rule.  Secondly,  as  to  constitutionality. 
There  is  no  natural  right  in  one  person  to  damages  for  injury 
to  another.  At  common  law  the  husband  had  an  action  for 
damages  for  injury  to  the  wife,  whereby  he  lost  her  services, 
because  he  had  the  right  to  her  services,  including  her  earn- 
ings. The  right  arose  from  the  common  law  relation  of  unity 
of  person,  the  husband  as  to  personal  property  and  services  be- 
ing the  person.  But  marriage  is  a  civil  contract  involving 
rights  under  the  control  of  the  law-making  power.  The  Leg- 
islature may  sever  the  unity  of  person  and  as  to  property,  the 
right  to  separate  earnings  of  the  wife  and  the  damages  for 
personal  injury  to  her,  it  has  already  done  so  to  a  very  great 
extent.  It  would  be  but  a  step  further  in  the  same  direction  to 
take  away  altogether  the  husband's  action  for  loss  of  services 
of  the  wife.  A  fortiori  the  power  to  destroy  the  right  entirely 
includes  the  power  to  regulate  its  exercise.  There  fs  no  con- 
stitutional right  which  is  infringed  by  this  act."  ^* 

Although  in  a  joint  action  by  the  husband  and  wife  under 
the  Act  of  May  8,  1895,  to  recover  damages  for  personal  in- 
juries to  the  wife,  the  two  verdicts  work  an  apportionment  of 
the  damages ;  the  defendant  is  not  such  a  party  in  interest  as 
can  complain  of  a  mistake  in  the  apportionment.^^ 


VmUetii. 

141.  Although  the  court  in  negligence  cases  has  no  power 
to  direct  the  jury  as  to  the  amount  of  damages  measured  in 
dollars  and  cents,  which  may  be  recovered,  it  is  not  bound  to 
accept  a  verdict  which,  in  its  judgment,  is  clearly  and  im- 
moderately excessive.  ^*^ 

13  DoDoghue  V,  G>iisolidated  Traction  Co.,  201  Pa.  181  (1902) ;  see  also 
Rockwell  V,  Sayre  &  Athens  Electric  Ry.,  187  Pa,  568  (1898.) 

14  Helsel  V.  Consolidated  Trac.  Co.,  14  Super.  Ct.  420  (1900.) 

15  Gibbon  v.  Pennsylvania  R.  R.  Co.,  8  Kulp  492  (1897) 
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Where  in  a  suit  for  damages  for  personal  injuries,  the 
amount  of  a  verdict  shows  that  it  must  have  been  arrived  at 
by  the  adoption  of  an  erroneous  measure  of  damages  the  court 
should  either  reduce  or  set  aside  the  verdict.^  • 

A  verdict  for  $18,000  for  the  loss  of  a  right  arm  is  excessive, 
and  a  new  trial  will  be  granted  on  account  of  the  excessiveness 
of  the  damages.^'' 

A  verdict  for  $10,000  will  not  be  set  aside  where  the  plain- 
tiff, a  woman  of  more  than  ordinary  intelligence  who  had 
shown  herself  possessed  of  considerable  force  of  character, 
who  was  able  and  obliged  and  was  engaged  in  making  a  liveli- 
hood for  herself  and  family,  was  found  by  the  verdict  of  a 
jury  to  have  been  turned  by  the  negligence  of  the  defendant 
from  a  person  of  apparent  vigor  and  health  to  a  condition  of 
almost  complete  wreck  and  dilapidation.^^ 

Instraction  as  to  DaxnagM. 

142.  It  is  error  for  the  court  to  use  language  which  tends  to 
inflame  the  damages.  Thus  a  verdict  for  the  plaintiff  in  an  ac- 
cident case  will  be  reversed  where  the  trial  judge  said  to  the 
jury,  ''No  sane  man  would  lose  a  leg  for  any  compensation, 
but  you  are  not  to  be  guided  by  such  a  consideration  as  that  in 
arriving  at  the  amount  of  the  damages."  ^* 

In  an  accident  case  where  the  age  of  plaintiff  is  thirty  years, 
it  is  reversible  error  for  the  court  to  say  to  the  jury :  ''You  will 
probably  be  warranted  in  acting  upon  the  rule  that  a  man  in 
good  health  would  live  to  the  ordinary  age  of  sixty-five  or 
seventy  years."  ^® 

Where  a  person  who  had  been  previously  injured  by  a  fall 
from  the  building  claims  to  recover  damages  from  a  street  rail- 
way company  for  subsequent  injuries  alleged  to  have  been  re- 
ceived in  a  collision  while  he  was  a  passenger  on  one  of  its 

16  Wood  V.  Roxborough,  Chestnut  Hill  &  Norristown  Pass.  Ry.,  12 
Montg.  155  (1896.) 

17  Musser  v.  Lancaster  City  Str.  Ry.,  15  Pa.  C.  C  R.  450  (1894) ;  8 
York  III   (1894.) 

18  Mattis  V,  Philadelphia  Trac.  Co.,  6  Dist.  94  (1897)  ;  19  Pa.  C  C  R. 

106  (1897.) 

19  Dooner  v,  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 

20  Dooner  v.  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 
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cars,  and  the  evidence  is  conflicting  as  to  the  character  of  the 
injury  which  he  received  on  the  car,  and  the  testimony  on  the 
subject  is  voluminous  and  confusing,  a  judgment  for  the  plain- 
tiff will  be  reversed  where  the  charge  of  the  trial  judge  con- 
tained no  clear  statement  of  the  questions  involved,  and  no  ade- 
quate presentation  of  any  of  them.^^ 

Where  in  an  action  for  personal  injuries,  plaintiff's  counsel 
stated  correctly  to  the  jury  the  various  elements  of  damage 
giving  his  view  of  the  various  items  with- amounts  which  they 
should  find,  to  which  the  defendant's  counsel  objected  before 
the  jury  retired,  but  in  answer  to  the  court  says  that  he  does  not 
desire  the  court  to  further  instruct  the  jury  on  the  question  of 
damages,  it  is  not  error  for  which  a  new  trial  will  be  granted.** 

In  a  negligence  case  where  the  court  merely  specifies  in  a 
perfunctory  manner  the  items  constituting  the  damage  claimed 
as  the  result  of  the  negligence  of  the  company  it  is  reversible 
error  for  the  court  to  neglect  in  its  charge  to  instruct  the  jury 
as  to  the  rules  of  law  applicable  to  such  items  of  damage  as 
loss  of  earning  power,  pain  and  suffering,  and  expenses  incur- 
red as  a  consequence  of  the  accident.*^ 

In  an  action  for  personal  injuries,  the  court  instructed  the 
jury  that  they  could  only  give  such  damages  as  would  com- 
pensate the  plaintiff  for  her  injury,  ''allowing  her  damages  for 
the  pain  and  suffering  which  she  has  undergone  in  the  past  and 
is  likely  to  undergo  in  the  future,  and  any  permanent  injury 
which  you  may  deem  she  has  suffered  and  also  any  expense 
which  she  has  been  put  to  in  the  way  of  obtaining  relief."  It 
was  held  that  the  charge  was  proper.** 

In  an  action  for  damages  for  personal  injuries,  the  court 
after  stating  to  the  jury  that  plaintiff  should  be  compensated 
for  the  time  she  had  already  lost  by  reason  of  her  injury  and 
her  doctor's  bill,  further  charged  that  the  plaintiff  "is  entitled 
to  such  reasonable  sum  in  addition  to  that  as  you  think  she 
ought  to  have  as  a  recompense  to  her,  not  a  compensation,  be- 

21  Tietz  V.  Philadelphia  Traction  Co.,  169  Pa.  516  (1895.) 
23  Steele  V.  Consolidated  Trac.  Co.,  30  Pitts.  290  (1900.) 

23  Todd  V.  Second  Avenue  Traction  Co.,  192  Pa.  587  (1899.) 

24  Smedley  v.  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.,  184  Pa. 
6»  (189a) 
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cause  you  cannot  compensate  people  for  pain  and  suffering. 
No  man  would  take  the  loss  of  an  arm  for  any  amount  of 
money,  but  ....  the  law  leaves  it  for  you  to  judge 
.  .  .  .  what  reasonable  sum  she  ought  to  have  as  a  re- 
compense for  the  pain  and  suffering  she  has  suffered  by  rea- 
son of  the  accident."  Such  a  charge  was  held  not  to  be  er- 
roneous, as  the  objectionable  expression  was  immediately  fol- 
lowed by  an  instruction  to  the  jury  to  fix  the  amount*' 

In  an  action  of  trespass  for  personal  injuries,  it  appeared 
that  the  accident  on  which  the  suit  was  founded  was  appar- 
ently trivial  and  there  was  nothing  to  indicate  at  the  time  that 
any  serious  results  were  likely  to  follow ;  that  the  injury  to  the 
plaintiff  alleged  to  have  been  the  consequence  was  as  unusual 
as  it  was  severe,  and  that  suit  was  not  brought  until  a  year  and 
a  half  after  the  accident  without  any  notice  to  the  defendant  in 
the  meantime.  All  that  the  court,  in  charging  the  jury,  said 
about  the  accident  was,  'If  this  young  woman,  while  she  was 
in  the  act  of  getting  off  a  car,  was  thrown  to  the  ground  and 
injured  by  reason  of  the  conductor  or  motorman  starting  the 
car  before  she  got  off,  then  your  verdict  should  be  in  her  fa- 
vor." The  circimistances  of  the  accident  were  not  alluded  to 
and  no  instruction  was  given  to  the  jury  on  the  subject  of  neg- 
ligence and  the  burden  of  affirmatively  proving  it.  A  verdict 
and  judgment  for  the  plaintiff  was  reversed  on  the  ground 
that  the  charge  was  inadequate.** 

In  an  accident  case  the  court  charged  the  jury :  "Is  she  ut- 
terly incapable  of  doing  an)rthing,  or  can  she  follow  some  oc- 
cupation with  her  other  hand  ?  If  her  right  hand  is  gone  will 
she  be  able  to  do  anything  and  to  earn  some  money?"  The 
evidence  showed  that  her  hand  was  not  gone,  the  testimony 
showing  that  she  suffered  great  pain  in  it,  and  that  it  was 
merely  conjectural  whether  she  would  lose  it  in  the  future,  it 
was  held  the  charge  was  inadequate,  if  not  misleading  and 
that  a  verdict  and  judgment  for  plaintiff  would  be  reversed.*^ 

In  an  action  for  personal  injuries  where  there  is  no  evidence 
as  to  the  age,  habits,  earning  power  or  industry  of  the  plaintiff 

25  Willis  V.  Second  Avenue  Traction  Co.,  189  Pa.  430  (1899.) 

26  Coolcy  V.  Philadelphia  Traction  Co.,  189  Pa.  563  (1899.) 

27  Cooley  V.  Philadelphia  Traction  Co.,  1%)  Pa.  563.  (1899.) 
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it  is  error  for  the  court  in  submitting  these  questions  to  a  jury 
to  leave  the  entire  question  of  damages  to  them  without  any 
adequate  instructions  to  guide  them  in  the  calculation  of  the 
pecuniary  loss  of  the  plaintiff. 

In  an  accident  case  it  is  not  what  is  to  be  feared,  but  what 
is  to  be  reasonably  expected  as  the  probable  result  of  an  in* 
jury,  that  is  to  be  taken  into  consideration  by  the  jury.*® 

In  a  negligence  case  against  a  railroad  company,  where  there 
was  conflicting  evidence  as  to  the  defendant's  negligence,  a 
judgment  for  the  plaintiff  will  be  reversed  where  the  court  in 
the  portion  of  its  charge  relating  to  damages  asstuned  the  de- 
fendant's negligence,  and  uses  language  from  which  the 
jury  would  infer  that  their  only  duty  was  to  assess  the  dam- 
ages.^* 

Where  a  person  was  injured  by  reason  of  a  fall  on  an  over- 
head bridge  alleged  to  have  been  caused  by  a  hole  in  the  foot- 
walky  a  charge  is  defective  which  merely  states  to  the  jury  that 
if  the  defendant  was  guilty  of  negligence  the  plaihtiff  could  re- 
cover, without  any  instructions  to  the  jury  as  to  the  degree  of 
care  required  of  the  defendant  in  keeping  the  bridge  in  re- 
pair."® 

Where  the  court  in  a  negligence  case  in  the  charge  to  the 
jury  makes  the  testimony  of  the  plaintiff  prominent  and  con- 
spicuous, without  adverting  in  any  way  to  the  defendant's  tes- 
timony which,  if  believed  by  the  jury,  might  have  resulted  in 
a  different  verdict,  a  judgment  for  the  plaintiff  will  be  re- 
versed.*^ 

Where  plaintiff  has  been  injured  in  an  accident  case  it  is 
not  error  for  the  court  to  charge  the  jury  that  if  they  "believe 
that  the  surgical  operation  necessary  to  relieve  or  cure  the 
plaintiff  was  a  serious  or  critical  operation  necessarily  attended 
with  some  risk  or  failure  then  the  plaintiff  is  not  bound  in  law 
to  undergo  the  operation."  ^ 

28  O'Reilly  v.  Monongahela  Str.  Ry.,  17  Super.  Ct.  626  (1901.) 

29  Hayes  v.  Pennsylvania  R.  R.,  195  Pa.  1S4  (1900.) 

30  Hayes  v.  Pennsylvania  R.  R.,  195  Pa.  184  (1900.) 

31  Hayes  v.  Pennsylvania  R.  R.,  195  Pa.  1S4  (1900.) 

32  Kehoe  v,   Allentown  &  Lehigh  Valley  Traction  Co.,   187  Pa.  474 
(1898) ;  29  Pitts.  197  (1898.) 
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143.  In  an  action  against  a  street  railway  company  to  re- 
cover damages  for  personal  injuries  the  evidence  is  sufficient  to 
justify  a  finding  by  the  jury  that  the  injuries  resulted  from  the 
accident,  where  two  physicians  and  other  witnesses  testified 
that  prior  to  the  accident  she  was  a  healthy,  able-bodied 
woman,  but  that  after  the  accident  she  had  aged  considerably, 
had  lost  in  weight,  had  a  nervous  tremor,  had  heart  failure, 
and  that  her  sufferings  would  be  permanent,  and  one  of  the 
physicians  stated  that  she  had  progressive  paralysis  of  the 
spinal  cord,  was  permanently  disabled,  and  that  the  trouble 
would  constantly  increase,  and  that  a  concussion  or  blow  upon 
the  spine  was  the  cause  of  the  troubles  described.** 

In  an  action  for  damages  for  personal  injuries,  the  Carlisle 
tables  are  not  conclusive  of  the  plaintiff's  expectancy  of  life 
and  are  not  entitled  to  serious  weight  unless  by  precedent 
proof  he  has  brought  himself  within  the  class  of  selected  cases 
tabulated.'* 

In  an  action  for  damages  for  personal  injuries,  where  the 
Carlisle  tables  are  admitted  to  show  the  expectancy  of  life  of 
the  plaintiff,  the  court  must  carefully  guard  the  effect  of  the 
evidence  by  directing  the  attention  of  the  jury  to  the  circum- 
stances affecting  the  duration  of  the  life  in  question.  It  is  not 
sufficient  to  say  that  the  tables  are  some  aid,  but  not  conclusive 
in  determining  the  probable  life  of  the  plaintiff.  All  the  cir- 
cumstances affecting  the  probable  duration  of  the  plaintiff's 
life  as  disclosed  by  the  evidence  or  concerning  which  there  is 
testimony  should  be  called  to  the  attention  of  the  jury.**^ 

Examination  of  Injured  Person  by  Inapection. 

144.  In  actions  for  personal  injuries  the  Court  of  Common 
Pleas  cannot  order  a  plaintiff  to  submit  to  a  physical  examina- 
tion in  advance  of  the  trial.** 

In  an  action  to  recover  damages  for  injuries  resulting  from 
the  alleged  negligence  of  a  street  railway  company  the  court 

33  Guckavan  v.  Lehigh  Traction  Co.,  203  Pa.  521  (1902.) 

34  Kerrigan  v.  Pennsylvania  R.  R.,  194  Pa.  98  (1899.) 

35  Seifred  v.  Pennsylvania  R.  R.,  206  Pa.  399  (1903.) 

36  Kunsman  v.  Harris,  6  North.  230  (1898.) 
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will  not.  Upon  application  of  defendant,  order  the  plaintiff  to 
submit  to  an  X-ray  examination  where  defendant  has  neglected 
for  more  than  a  year  after  the  injury  was  inflicted  to  ask  for 
such  examination  and  the  time  fixed  for  the  trial  is  at  hand.^'^ 

Plaintiff  was  severely  injured  by  the  negligence  of  a  traction 
company.  By  submitting  to  a  comparatively  new  operation 
regarded  by  all  as  accompanied  by  comparatively  slight  risk 
of  fatal  issue  plaintiff  might  have  experienced  substantial  re- 
lief and  been  approximately  cured.  She  was,  however,  un- 
willing to  submit  to  the  operation. 

Willson,  J.,  in  holding  that  she  was  not  bound  to  undergo  an 
operation,  said :  'It  does  not  seem  to  us  reasonable  that  where 
one  has  been  hurt  by  the  negligence  of  another  we  should  hold 
him  or  her  bound  in  law  to  undergo  a  serious  and  critical  sur- 
gical operation  which  would  necessarily  be  attended  with  some 
risk  of  failure  and  of  death.  Some  regard  must  be  had  to  the 
instinctive  human  shrinking  from  such  experiences.  A  per- 
son must  be  permitted  to  exercise  a  liberty  of  choice  under  such 
circtmistances  as  to  whether  suffering  and  feebleness  will  be 
endured  or  whether  the  surgeon's  knife  shall  be  introduced. 
It  seems  to  us  that  it  would  be  inhuman  to  hold  any  other  view 
of  the  case  and  no  principle  of  law  requires  us  to  do  so."  •* 

statute  of  Idmltatlons. 

145.  Actions  for  personal  injuries  not  resulting  in  death 
must  be  brought  within  two  years  after  the  injury,  whether 
the  action  be  in  assumpsit  or  trespass. '• 

The  Act  of  June  24,  1895,  P-  L.  236,  did  away  with  what 
was  left  of  the  common  law  rule  in  actions  for  personal  in- 
juries by  providing  that  the  action  should  not  abate  or  the 
right  be  lost  by  the  death  of  the  wrongdoer,  but  by  way  of 
equalizing  this  advantage  to  the  plaintiff,  required  all  such  ac- 
tions to  be  brought  within  two  years  from  the  injury,  unless 
death  resulted,  in  which  case  the  limitation  was  left,  as  under 

37  Hocker  v.  Harrisburg  Trac.  Co,,  5  Dauph.  62  (1902.) 

38  Mattis  V.  PhUaddphia  Trac  Co.,  6  Dist.  94  (1897)  ;  19  Pa.  C.  C  R. 
106  (1897.) 

39  Boroswitz  v.  Union  Trac.  Co.,  8  Dist.  676  (1899)  ;  23  Pa.  C.  C  R. 

243  (1899^) 
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the  Act  of  1855,  to  one  year  from  the  death.  The  result  of  the 
legislation  is  that  before  the  Act  of  1895  ^^  party  injured 
could  bring  his  suit  at  any  time  within  six  years  from  the  in- 
jury, but  if  he  died  before  suit  began  his  relatives  must  sue 
within  one  year  from  his  death,  and  in  either  case  his  action 
or  the  right  of  his  relatives  to  sue  would  terminate  immedi- 
ately on  the  death  of  the  wrongdoer.  Since  the  Act  of  1895 
the  death  of  the  wrongdoer  does  not  terminate  the  action  or  the 
right  thereof,  but  the  latter  right  must  be  availed  of  within 
two  years  of  the  injury.  The  Act  is  constitutional,  but  it  docs 
not  affect  any  vested  right*^ 

The  Act  of  June  24,  1895,  relating  to  actions  for  injuries 
wrongfully  done  to  the  person  and  limiting  the  right  of  action 
to  two  years  from  the  time  when  the  injury  was  done  does  not 
affect  any  vested  right  in  a  case  where  suit  is  not  brought  for 
more  than  three  years  after  the  passage  of  the  Act.  The 
remedy  alone  is  affected.  Thus,  where  a  personal  injury  was 
suffered  on  January  12,  1895,  an  action  to  recover  damages  for 
the  injury  instituted  on  February  16,  1898,  is  barred  by  the 

Act.« 


BelaaM  of  BamAgM. 

146.  A  person  who  executes  a  release  of  damages  for  per- 
sonal injuries  without  any  fraud  or  misrepresentation  being 
exercised  upon  him  cannot  subsequently  avoid  the  release  by  a 
claim  that  his  injuries  were  more  serious  than  he  had  antici- 
pated at  the  time  the  release  was  executed.** 

Where  a  woman  of  intelligence  and  fair  education  after 
consultation  with  her  friends  and  without  fraud  on  the  part  of 
the  street  railway  company  executes  to  the  company  a  release 
of  damages  for  personal  injuries,  she  will  be  concluded  by  the 
release,  although  her  injuries  may  have  turned  out  to  have 

40  Rodebaugh  v.  Philadelphia  Traction  Co.,  190  Pa.  358  (1899)  ;  y>  Pitts. 
^  (1899),  per  Mitchell,  J.  See  Byers  v,  Pennsylvania  R.  R.,  18  Pa.  C  C. 
R.  187  (1896) ;  Peterson  v.  Delaware,  Lacka.  &  West  R.  R.,  9  Kulp  552 

(1899^) 

41  Rodebaugh  v.  Philadelphia  Trac  Co.,  190  Pa.  358  (1899.) 

42  Kane  v.  Chester  Trac.  Co.,  186  Pa.  145  (1898.) 
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been  much  more  severe  than  she  supposed  them  to  be  at  the 
time  she  signed  the  release.*' 

Where  a  person  alleges  fraud  in  the  procuring  of  a  release, 
such  evidence  must  be  clear,  precise  and  indubitable,  otherwise 
it  is  not  error  for  the  court  to  give  binding  instructions 
for  defendant.  Thus,  where  plaintiff  accepted  fifty  dollars 
and  signed  a  release  of  damages,  duly  witnessed,  there  can  be 
no  recovery  although  she  and  her  sister  who  signed  as  a  witness 
testified  that  she  was  asked  to  sign  a  receipt,  that  nothing  was 
said  about  a  release  and  that  the  paper  was  not  read  to  her.** 

Where  it  appears  that  deceased  and  his  wife  the  day  before 
he  died  executed  a  release  of  damages,  and  there  was  no  evi- 
dence to  show  mental  incapacity  on  the  part  of  the  deceased, 
except  an  offer  which  was  excluded  by  the  court,  to  prove  his 
condition  on  the  day  before  he  signed  the  release,  a  verdict  di- 
rected by  the  court  to  be  entered  for  defendant  will  not  be  re- 
versed.** 

A  person  who  executes  a  release  of  damages  when  non  com^ 
pus  mentis  will  be  deemed  to  have  ratified  the  release,  if,  when 
restored  to  reason,  he  is  made  aware  of  the  main  facts  of  the 
settlement,  and  retains  the  money  without  making  any  offer  to 
return  it.  It  is  not  necessary  that  the  afiirmance  of  a  release 
executed  under  such  circumstances  should  be  as  solemn  as  the 
original  act  itself.  Acquiescence  with  other  circumstances  may 
establish  ratification.** 

The  question  as  to  whether  a  person  knowingly  executed  a 
release  of  damages,  is  for  the  jury  where  the  plaintiff  testifies 
that  when  he  executed  the  paper  he  was  under  the  influence  of 
anaesthetics  without  any  mental  power  whatever,  while  five 
disinterested  witnesses,  four  of  whom  were  physicians,  testi- 
fied that  the  plaintiff  was  perfectly  rational  at  the  time  he  exe- 
cuted the  release.*'^ 


43  Scdey  v.  Citizens  Traction  Co.,  179  Pa-  334  (1897.) 

44  De  Douglas  v.  Union  Trac.  Co.,  19B  Pa.  430  (1901.) 

45  Brmis  V.  Union  Traction  Co.,  185  Pa.  533  (18?^.) 

46  Gibson  v.  Western  New  York  &  Pennsylvania  Railroad,  164  Pa.  142 

(1894.) 

47  Gibson  v.  Western  New  York  &  Pennsylvania  Railroad,  164  Pa.  142 

(1894.) 
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The  question  of  the  validity  of  a  settlement  in  an  action  for 
personal  injuries  is  for  the  jury,  where  it  appears  that  three 
witnesses  for  the  defendant  testified  that  they  were  present 
and  saw  the  plaintiff  make  his  mark  to  papers  of  release,  while 
six  witnesses  for  the  plaintiff,  including  his  two  attending  phy- 
sicians testified  that  plaintiff  at  the  time  the  mark  was  alleged 
to  have  been  made  by  him  was  mentally  and  physically  inca- 
pable of  entering  into  the  transaction.*® 

A  railroad  company  set  up  as  a  settlement  with  plaintiff,  a 
release  signed  by  her,  a  check  to  her  order  purporting  to  have 
been  endorsed  by  her  mark  and  by  the  signature  of  her  son-in- 
law.  The  plaintiff  positively  and  unequivocally  denied  the  set- 
tlement, the  execution  of  the  papers  or  the  pajrment  of  any 
money.    The  court  held  that  the  case  was  for  the  jury.** 

Where  a  release  was  presented  to  plaintiff  at  a  hospital  at  a 
time  when  she  was  suffering  great  pain ;  and  was  not  read  to 
her ;  and  the  agent  of  the  defendant  lifted  her  hand  and  touched 
her  finger  to  the  pen,  and  she  did  not  know  that  she  was  sign- 
ing anything  or  that  any  consideration  was  paid,  the  court 
will  not  hold  such  a  release  binding.*^® 

A  release  is  not  binding  where  the  plaintiff  testified  that 
soon  after  the  accident  a  person  came  to  her  house,  represent- 
ing that  he  was  a  friend  of  the  conductor ;  that  this  same  per- 
son came  a  second  time  and  asked  her  if  five  dollars  would 
cover  her  expenses  up  to  that  time  by  reason  of  the  accident ; 
that  upon  her  replying  that  it  would  he  produced  a  paper  which 
he  did  not  read  to  her  and  which  he  folded  so  that  she  could 
not  see  the  writing,  and  which  he  represented  to  her  as  a  re- 
ceipt for  $5.00 ;  that  she  signed  the  paper  and  that  the  person 
presenting  it  was  in  fact  an  agent  of  the  company,  and  the  pa- 
per itself  a  release  in  full.  This  testimony  of  the  plaintiff 
was  corroborated  by  the  testimony  of  another  witness,  but  was 
contradicted  by  the  company's  agent.  Mestrezat,  J.,  said: 
"The  plaintiff  was  not  only  ignorant  of  the  contents  of  the  pa- 
per, but  the  company's  agent  misrepresented  its  contents  and 

48  Julius  V,  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  184  Pa. 
19  (1898)  ;  28  Pitts.  456  (1898.) 

49  Qark  v.  Lehigh  Valley  Railroad,  24  Super.  Ct  609  (1904-') 

50  Holmes  r.  Union  Trac.  Co.,  199  Pa.  229  (1901.) 
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without  reading  the  paper  to  her  or  giving  her  an  opportunity 
to  read  it,  assured  her  that  it  was  a  receipt  for  the  sum  which 
she  and  the  agent  had  agreed  upon  as  compensation  for  the  ex- 
penses incurred  by  her  since  she  was  injured.  In  addition  to 
this,  when  he  presented  the  paper  for  plaintiff's  signature  he 
had  folded  it  so  that  neither  she  nor  the  witness  could  see  its 
contents.  These  and  the  other  acts  on  the  part  of  the  com- 
pany's agent,  disclosed  by  the  testimony,  clearly  constitute 
fraud  and  having  been  established  by  the  verdict  of  the  jury, 
they  relieve  the  plaintiff  from  the  binding  force  of  the  instru* 
ment  to  which  she  attached  her  signature.  The  fraud  perpe- 
trated in  procuring  it,  vitiated  the  paper  and  rendered  it  as  in- 
operative and  ineffective  as  though  it  had  never  been 
signed."  " 

Plaintiff  alleged  that  a  written  release  set  up  by  the  de- 
fendant was  secured  from  him  when  he  was  prostrated  and 
unconscious  from  his  injury.  Four  disinterested  witnesses, 
including  a  physician,  testified  that  the  plaintiff  was  conscious 
at  the  time  the  paper  was  read  to  him,  comprehended  its  con- 
tents, accepted  the  money  consideration  and  signed  it.  It 
also  appeared  that  plaintiff  used  the  money  afterwards  with 
full  knowledge  that  it  came  from  the  company  and  made  no 
offer  to  return  it  before  bringing  suit.  It  was  held  that  there 
was  no  error  in  giving  binding  instructions  for  defendant.*^^ 

An  agreement  by  a  street  railway  company  to  employ  a  dis- 
abled employe  at  $1.50  per  day  the  rest  of  his  life  is  incapable 
of  enforcement  because  of  utter  want  of  precision  in  its  terms.*^* 

Where  a  conductor  was  injured  while  in  the  performance  of 
his  duty  and  while  confined  to  his  house  invited  two  officials  of 
the  company  to  his  room,  where  he  signed  a  general  release 
read  to  him  and  executed  in  their  presence  and  in  the  presence 
of  his  wife  of  all  liability  on  the  part  of  the  company  for  his  in- 
juries in  consideration  of  the  pajmient  to  him  of  twenty  dollars, 
together  with  the  sum  of  one  dollar  and  fifty  cents  for  each  day 
that  he  was  confined  to  his  house,  and  is  paid  such  sums,  he  is 

51  Gayton  v.  Consolidated  Trac.  Co.,  204  Pa.  536  (1903.) 

52  Laird  v.  Union  Traction  Co.,  208  Pa.  574  (1904.) 

53  Ogden  V.  Philadelphia  &  West  Chester  Traction  Co.,  202  Pa.  480 
(1902.) 
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not  entitled  in  a  subsequent  action  against  the  company  on  an 
alleged  parol  agreement  made  at  the  time  of  the  written  agree^ 
ment,  and  allied  to  be  the  inducement  therefor  to  have  his 
case  submitted  to  a  jury  where  his  testimony,  corroborated  by 
the  testimony  of  his  wife  was  that  the  company  would  employ 
him  at  one  dollar  and  a  half  per  day  for  the  rest  of  his  life  is 
absolutely  denied  by  the  two  officials  of  the  company.  The  fact 
that  the  company  gave  him  other  light  employment  and  offered 
to  continue  to  employ  him  as  a  toll  gate  keeper  is  not  corrobora- 
tive of  the  alleged  parol  agreement,  where  it  appears  that  it  was 
the  usual  custom  of  the  company  to  give  to  disabled  employes 
such  work  as  they  could  perform.*^* 

f 

54  Ogden  V.  Philadelphia  &  West  Chester  Traction  Co.,  202  Pa.  480 
(1902.) 
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Orastitntlojial  Provlsioiui. 

147.  In  an  action  of  trespass  for  death  of  plaintiff's  husband 
the  statement  alleged  that  plaintiff's  husband  was  killed  on 
August  31,  1894,  and  it  appeared  that  the  action  was  not 
brought  until  March,  1896.  Defendants  demurred  on  the 
ground  that  the  action  was  not  brought  within  one  year  after 
the  death  of  the  decedent.  The  court,  in  sustaining  the  de- 
murrer, held  that  section  2  of  the  Act  of  April  26,  1855,  P-  L. 
309,  providing  that  an  action  for  death  occasioned  by  the  un- 
lawful violence  or  negligence  of  another  "shall  be  brought 
within  one  year  after  the  death  and  not  thereafter"  is  not  re- 
pealed by  Art  3,  Sec.  21  of  the  Constitution  of  1874.* 

XMumze  of  Damages. 

148.  In  an  action  brought  by  a  widow  to  recover  damages 
for  the  death  of  her  husband,  the  court  cannot  be  charged  with 
error  in  failing  to  lay  down  to  the  jury  any  proper  measure 
of  damages,  where  the  trial  judge  after  referring  to 
the  fact  that  at  common  law  personal  actions  died  with  the 
person,  and  the  change  effected  therein  by  statute  said  "the 
widow  now  has  the  right  to  bring  suit  for  the  pecuniary  loss ;" 
and  in  the  same  connection  referring  to  the  amount  said  "it 

I  Bachman  v.  Philadelphia  &  Reading  R.  R.,  185  Pa.  95  (1898.) 
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ought  to  be  a  reasonable  compensation;"  and  then  proceeded 
to  pointedly  caution  the  jury  in  regard  to  the  danger  as  well 
as  the  impropriety  of  rendering  an  excessive  verdict.* 

In  an  action  by  a  husband  to  recover  damages  for  the  death 
of  the  wife,  it  is  not  error  for  the  court  to  charge  the  jury  with- 
out further  elaboration  that  they  could  give  the  plaintiff  the 
money  value  of  his  wife's  life  to  him,  unaffected  by  senti- 
mental consideration.' 

Where  an  action  was  brought  in  the  lifetime  of  the  injured 
party  and  survived  by  virtue  of  section  i8  of  the  Act  of  1851, 
the  damages  recovered  by  the  personal  representative  should 
be  the  same  as  she  could  have  recovered  had  death  not  ensued. 
Included  therein  are  damages  for  her  pain  and  suffering  up  to 
the  time  of  her  death  and  the  diminution  of  earning  power  dur^ 
ing  a  period  of  life  which  she  would  have  probably  lived  had 
the  accident  not  happened.  It  is  a  mistake  to  suppose  that  re- 
covery in  this  case  is  for  the  death.  It  is  still  for  the  personal 
injury.  An  assignment  before  death  of  the  cause  of  action  will 
not  bar  it.* 

Evidence  to  show  the  profits  of  deceased  in  a  partnership 
business  and  that  he  furnished  money  in  considerable  amounts 
to  his  family  is  not  admissible  as  to  the  amount  of  damage 
they  sustained  by  his  death.*^ 

In  a  negligence  case  for  the  loss  of  a  parent,  an  expectation 
of  inheritance  is  not  one  of  the  elements  of  loss  to  children 
and  should  not  be  considered  by  the  jury.* 

Parties  Plaintiff. 

149.  The  right  of  action  for  death  given  by  the  Act  of  April 
15,  1 85 1,  Sec  19,  P.  L.  64,  as  amended  by  the  Act  of  April  26, 
1855,  is  conditioned  upon  two  facts  which  must  concur,  first, 
that  the  injured  party's  death  was  occasioned  by  violence  or 
negligence,  and  second,  that  no  suit  for  damages  had  been 

2  Connor  v.  Electric  Traction  Co.,  173  Pa.  602  (1896.) 

3  Wacchter  v.  Second  Avenue  Traction  Co.,  198  Pa.  129  (1901.) 

4  Maher  v.  Philadelphia  Traction  Co.,  181  Pa.  391  (1897),  per  Sterrett, 
C.  J.;  McCaflferty  v.  Pennsylvania  R.  R.,  193  Pa.  339  (18991) 

5  McCracken  v.  Consolidated  Traction  Co.,  201  Pa.  384  (1902.) 

6  Wiest  V.  Electric  Traction  Co.,  200  Pa.  148  (1901.) 
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brought  by  him.  If  the  injured  person  begins  suit,  but  dies 
before  the  case  is  called  for  trial  his  executors  or  administra- 
tors may,  under  the  Act  of  April  15,  1851,  prosecute  the  suit 
to  final  judgment  and  satisfaction.  The  only  purpose  of  the 
Act  of  1855  was  to  designate  the  persons  who,  in  connection 
with  the  widow  and  in  lieu  of  "the  personal  representative" 
should  thereafter  be  entitled  to  exercise  the  statutory  right  of 
action,  where  no  action  had  been  brought  by  the  decedent'' 

Under  the  Acts  of  April  15,  1851,  and  April  26,  1855,  where 
a  man  marries  after  he  is  injured,  and  brings  no  suit  for  his 
injury  in  his  lifetime  his  widow  may  maintain  an  action  to 
recover  damages  for  his  death.® 

Under  the  Act  of  April  26,  1855,  P-  L.  309,  the  widow  is 
alone  entitled  to  maintain  an  action  to  recover  damages  for  an 
injury  causing  death,  although  deceased  may  have  left  children 
surviving  him.  Such  right  of  action  cannot  be  assigned  by  the 
widow  to  a  child  before  verdict,  so  as  to  enable  the  action  to 
be  brought  or  maintained  in  the  name  of  the  widow  for  the 
use  of  the  child.® 

Beatli  of  Infant. 

150.  Where  the  age,  physical  and  mental  conditions  of  a 
child  six  years  old  and  the  circumstances  in  life  of  its  parents 
is  shown,  a  verdict  of  $1,518  will  not  be  set  aside  upon  the 
ground  that  there  was  not  sufficient  evidence  of  the  value  ot 
the  child's  services  or  the  cost  of  maintenance  on  which  to 
base  the  verdict.^^ 

A  married  woman  who  has  been,  deserted  by  her  husband 
may  maintain  an  action  in  her  own  name  against  a  railroad 
company  to  recover  damages  for  the  death  of  a  minor  child 

7  Birch  V.  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway,  165 
Pa-  339  (1S95);  25  Pitts.  283  (1895);  Maher  v.  Philadelphia  Traction 
Company,  181  Pa.  391  (1897.) 

8  Gross  V.  Electric  Trac.  Co.,  180  Pa.  99  (1897),  affirming  18  Pa.  C  C. 
R.  29  (1896) ;  5  Dist.  294  (1896.) 

9  Marsh  v.  Western  New  York  &  Pennsylvania  Ry.,  204  Pa.  229  (1903)  ; 
Snyder  v.  Philadelphia  &  Reading  Ry.,  9  Dist.  3  (1899.) 

10  Hoon  V,  Beaver  Valley  Trac  Co.,  204  Pa.  369  (1903.) 
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of  herself  and  husband.  The  misconduct  of  the  husband  will 
not  defeat  the  right  of  the  wife  to  recover  for  the  death  of  the 
child.  The  judgment,  however,  in  her  favor  is  not  conclusive 
of  her  right  to  the  whole  fund.  Whatever  right  the  husband 
has  is  preserved  by  the  court  controlling  the  distribution  until 
he  has  had  a  hearing.  ^^ 

2>eath  of  Son  over  Twentj-one  Yean  of  A^fo. 

151.  In  an  action  by  a  mother  for  the  death  of  her  adult 
son,  where  the  statement  of  claim  shows  the  relation  between 
the  plaintiff  and  the  deceased,  plaintiff  may  show  what  loss, 
pecuniarily,  she  sustained  in  the  death  of  her  son.^^ 

A  mother  may  not  recover  damages  for  the  death  of  her  son 
above  age  if  the  deceased  before  and  at  the  time  of  his  death 
was  a  resident  of  Pennsylvania  and  his  mother  was  and  con- 
tinued to  be  a  resident  of  Italy.  The  mere  fact  of  occasional 
remittances  by  the  son  to  the  mother  is  not  sufficient  under  the 
Act  of  April  26,  1855,  to  allow  the  mother  to  recover.^* 

Where  a  mother  sues  to  recover  damages  for  the  death  of  an 
adult  son,  the  burden  of  proof  is  upon  her  to  show  the  exist- 
ence in  fact  of  a  family  relationship  which  entitles  her  to  main- 
tain the  suit.^* 

2>eath  of  Par«nt. 

152.  Under  the  Act  of  April  26,  1855,  adult  sons  may  re- 
cover damages  for  the  death  of  their  father,  caused  by  the 
negligent  act  of  another,  although  by  reason  of  their  father's 
death  they  have  inherited  a  large  fortune.^* 

Evidence  that  the  children  of  deceased  were  benefited  pe- 
cuniarily by  the  death  of  their  father  by  receiving  more  from 

11  Kerr  v.  Pennsylvania  R.  R.,  169  Pa.  95  (1895.) 

12  Blauvelt  v,  Delaware,  Lackawanna  &  Western  R.  R.,  206  Pa.  141 

{1903.) 

13  Deni  v.  Pennsylvania  R.  R.,  19  Pa.  C  C.  R.  7  (1896)  ;  6  Dist  15 

(1896)  ;  affirmed  by  s.  c.  181  Pa.  525  {1897)  ;  28  Pitts.  31  (1897.) 

14  Deni  v.  Pennsylvania  R.  R.,  19  Pa-  C.  C.  R.  7  (1896) ;  affirmed,  181 

Pa.  525  (1897.) 

15  Stabler  v.  Pbiladelpbia  &  Reading  Ry.,  199  Pa.  383  (i90i)»  affirming 

16  Montg.  198  (190a) 
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his  estate  than  they  received  during  his  lifetime  is  inadmis- 
siblc.^* 

The  Act  of  April  26,  1855,  giving  children  a  right  to  recover 
damages  for  the  death  of  a  parent,  makes  no  distinction  be- 
tween children  over  age  and  those  under,  between  those  mar- 
ried or  single,  between  those  having  homes  and  families  of 
their  own,  and  those  still  members  of  the  parents'  household. 
Such  distinctions  may  have  significance  in  determining  the 
amount  of  damage  pecuniarily  suffered  as  limited  by  the  Act 
of  1868,  but  they  do  not  affect  the  statutory  right  on  the  part 
of  children  to  a  standing  in  court  as  claimants  or  suitors.  Even 
children  who  do  not  live  with  their  parents  may  recover  dam- 
ages if  they  have  a  reasonable  expectation  of  a  pectmiary  ad- 
vantage from  the  continued  life  of  the  parent. 

In  a  case  where  three  daughters  brought  suit  against  a  rail- 
road company  to  recover  damages  for  the  death  of  their  mother 
it  appeared  that  the  mother  lived  in  a  mountainous  region  in 
the  country,  while  the  three  plaintiffs  lived  in  a  city.  The 
mother  and  all  of  her  daughters  were  of  very  moderate  means. 
Two  of  the  sisters,  with  almost  unbroken  regularity  spent  the 
summer  with  their  mother  without  pa)ring  board,  and  the 
mother  at  times  gave  money  and  clothing  to  one  of  the  daugh- 
ters who  was  unmarried.  When  the  married  daughters  were 
ill,  the  mother  would  go  to  the  city  and  nurse  them  without 
charge.  It  also  appeared  that  for  sixteen  years  the  mother  had 
furnished  one  of  the  daughters  with  potatoes  used  in  her  house- 
hold without  charging  for  them.  It  was  held,  that  the  evidence 
was  sufficient  to  sustain  a  verdict  of  twenty-seven  hundred 
dollars  in  favor  of  the  daughters.*'' 

Death  Benefits. 

153.  Where  a  railroad  employee  who  is  a  member  of  a 
railroad  relief  association  agrees  with  the  company  that  if  he 
accepts  benefits  from  the  association,  such  acceptance  shall  op^ 
erate  as  a  release,  and  further  agrees  to  '^execute  such  further 
instrument  as  may  be  necessary  formally  to  evidence  such  ac- 

16  Stahler  v.  Philadelphia  &  Reading  Ry.,  199  Pa.  583  (1901),  affirming 
16  Montg.  198  (1900.) 

17  Schnatz  v.  Philadelphia  &  Reading  R.  R.,  t6o  Pa.  602  (1894.) 
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quittance,"  the  employee  if  he  accepts  benefits  cannot  recover 
from  the  railroad  company,  although  he  may  not  have  executed 
any  other  paper.*® 

Where  a  railroad  company  has  contributed  to  the  funds  of  a 
relief  association  composed  of  its  own  employees  an  agreement 
by  a  member  of  the  association  that  the  acceptance  of  benefits 
from  the  relief  fund  ''for  injury  or  death  shall  operate  as  a  re- 
lease of  all  claims  for  damages  against  said  company,"  is  not 
contrary  to  public  policy,  and  does  not  violate  the  rule  that  a 
common  carrier  may  not  make  a  valid  contract  against  its  own 
negligence.  "It  is  not  the  signing  of  the  contract  but  the  ac- 
ceptance of  benefits  after  the  accident  that  constitutes  the  re- 
lease. The  injured  party  therefore  is  not  stipulating  for  the 
future,  but  settling  for  the  past ;  he  is  not  agreeing  to  exempt 
the  company  from  liability  for  negligence,  but  accepting  com- 
pensation  for  an  injury  already  caused  thereby.  He  may  as 
well  accept  it  in  installments  as  in  a  single  sum,  and  from  an 
appointed  fund  to  which  the  company  has  contributed,  as  from 
the  company's  treasury  as  a  result  of  litigation.  The  sub- 
stantial feature  of  the  contract  which  distinguishes  it  from 
those  held  void  as  against  public  policy  is  that  the  party  re- 
tains whatever  right  of  action  he  may  have  until  after  knowl- 
edge of  all  the  facts,  and  an  opportunity  to  make  his  choice 
between  the  sure  benefits  of  the  association  or  the  chances  oi 
litigation.  Having  accepted  the  former  he  cannot  justly  ask 
the  latter  in  addition."  *® 

Where  a  railroad  employee  who  is  a  member  of  a  railroad 
relief  association  agrees  that  an  acceptance  of  benefits  by  him 
shall  be  a  release  of  the  railroad  company,  the  consideration 
for  the  release  is  sufiicient  if  it  appears  that  the  railroad  com- 
pany assumed  the  obligation  to  take  charge  of  the  administra- 
tion of  the  association,  to  pay  all  its  operating  expenses,  to 
take  care  of  its  funds,  be  responsible  for  their  safe  keeping, 
to  guarantee  the  obligations  of  the  association,  and  to  make 
appropriations  to  supply  any  deficiencies.^* 

18  Ringle  v,  Pennsylvania  Railroad,  164  Pa.  529  (1894.) 

19  Per  Mitchell,  J.,  in  Johnson  v,  Philadelphia  &  Reading  Railroad,  163 

Pa.  127  (i894«) 

20  Ringle  v,  Pennsylvania  Railroad  Company,  164  Pa.  529  (1894) ;  25 
Pitts.  172  (1894.) 
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A  contract  between  an  employer  and  employee  which  pre- 
serves to  the  latter  all  his  rights  of  action  in  case  of  negligence 
until  after  the  facts  have  occurred  and  are  known  to  him,  is 
not  against  public  policy.^^ 

Where  an  action  was  brought  by  a  New  Jersey  administra^ 
tor  in  Pennsylvania  against  a  railroad  company  to  recover 
damages  for  the  cieath  of  an  employee  of  the  railroad  com- 
pany who  was  also  a  member  of  the  relief  department  of  the 
company  the  defendant  may  not  show  in  mitigation  of  damages 
that  the  mother  of  the  deceased,  as  the  latter's  beneficiary,  re- 
ceived death  benefits  from  the  rehef  department.^* 

A  railroad  company  which  receives  deposits  from  employees, 
pays  interest  thereon  and  at  the  death  of  the  depositor  pays 
the  amount  standing  to  his  credit  with  all  interest  due  thereon 
to  a  designated  beneficiary  is  not  exercising  banking  privil- 
eges  within  the  meaning  of  the  Act  of  May  13,  1876,  prohibit- 
ing the  same.*^ 


BelaajM  of  Damages. 

154.  A  husband  who  is  injured  by  the  negligence  of  a  rail- 
road company  may  release  the  railroad  company,  and  if  he 
subsequently  dies  by  reason  of  the  injury,  his  wife  cannot  re- 
cover damages  for  his  death.  In  other  words,  the  wife  has  no 
independent  right  of  action  for  the  death  of  her  husband  which 
the  husband  could  not  release.** 

2Z  Ringle  v,  Pennsylvania  Railroad,  164  Pa.  529  (1894.) 

22  Boulden  v.  Pennsylvania  R.  R.,  205  Pa.  264  (1903.) 

23  Machamar  v.  Pennsylvania  R.  R.,  27  Pa.  C.  C.  R.  76  (1902)  ;  11  Dist 
719  (1902) ;  5  Dauph.  217  (1902.) 

24  Hill  V.  Pennsylvania  R.  R.,  178  Pa.  223  (1896.)  In  this  case  Justice 
Green,  after  quoting  and  commenting  upon  the  Act  of  April  15,  1851,  P. 
L.  674,  said :  "Without  this  Act  a  cause  of  action  for  a  specific  act  of  negli- 
gence would  have  died  with  the  person  and  there  could  then  be  no  re- 
covery by  anybody.  But  that  consequence  of  the  existing  state  of  the  law 
it  was  desired  to  avert  and,  under  the  Act,  the  action  does  not  die  but  sur- 
vives to  certain  persons  named.  But  it  is  an  action  for  the  same  injury, 
and  upon  the  basis  of  the  same  negligence.  The  Act  accomplished  the 
preservation  of  a  right  of  recovery  but  it  does  not  give,  or  assume  to  give, 
another  and  additional  remedy  to  other  parties  for  the  same  injury.  If 
it  would  bear  such  a  construction  it  would  follow  that  by  force  of  the  Act 
there  was  a  right  to  recover  for  the  injuries  to  the  husband  considered 
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D«ath  Oavsed  hy  XTegligent  Act  In  Another  State. 

155.  Where  a  person  is  injured  in  another  State  on  a  train 
starting  from  Pennsylvania,  and  subsequently  dies  of  his  in- 
juries in  Pennsylvania,  no  action  can  be  brought  in  Pennsyl- 
vania by  the  widow  of  the  deceased  suing  for  herself  and  h^  r 
children,  unless  there  was  a  negligent  act  or  omission  in  Penn- 
sylvania which  was  directly  responsible  for  the  injury  received 
in  the  other  State.**^ 

Svldenoe. 

1 56.  In  an  action  by  a  widow  against  a  railroad  company  to 
recover  damages  for  the  death  of  her  husband,  a  written  state- 
ment signed  by  the  husband  before  his  death  giving  an  ac- 
count of  the  accident  is  admissible  in  evidence.** 


only  as  injuries  to  himself  and  m  addition  to  that  a  new  and  other  and  in- 
dependent right  of  action  to  the  widow  in  her  own  right,  and  for  her  own 
benefit,  and  for  the  injury  to  herself.  No  such  purpose  is  avowed  in  the 
Act,  and  no  such  meaning  is  within  its  language. 

"We  do  not  think  the  Act  of  April  a6,  1855,  P.  L.  309^  affects  this  view 
of  the  subject  or  makes  any  change  in  the  fundamental  character  of  the 
previous  legislation.  It  simply  enlarges  the  designation  of  the  persons  en- 
titied  to  recover  damages  for  an  'injury  causing  death'  so  as  to  embrace 
children  or  parents  of  the  deceased,  and  expresses  the  mode  of  distribu- 
tion of  the  damages  recovered. 

'The  right  of  action  was  in  its  origin  the  sole  property  of  the  husband, 
and  of  course  subject  to  his  control.  If  he  exercised  it  and  conducted  it  to 
verdict,  judgment  and  satisfaction  in  the  courts,  that  was  the  end  of  it 
Neither  he  nor  any  one  else  could  maintain  a  second  action  for  the  same 
injury.  So  also  he  could  compound  it,  and  could  adjust  the  amount  to  be 
received  from  the  offending  party  and  could  agree  that  the  amount  re- 
ceived should  be  a  full  solatium  for  the  injury  and  the  damage  sustained. 
That  would  be  a  necessary  incident  to  his  ownership  of  the  right  of  action. 
Such  an  adjustment  would  be  the  full  equivalent  of  a  verdict,  and  judgment 
in  an  adversary  proceeding.  In  either  event  the  remedy  would  be  ex- 
hausted. It  would  have  to  be  conceded  that  this  must  be  so,  if  subsequently 
to  the  adjustment,  some  other  and  more  serious  consequence  resulted 
from  the  injury  than  any  that  was  anticipated  when  the  settiement  was 
made,  and  we  know  of  no  reason  why  this  would  not  be  true  when  such  ul- 
terior consequence  was  the  death  of  the  party  injured.  The  very  ques- 
tion we  are  considering  has  been  adjudged  in  the  Queen's  Bench  in  Eng- 
land in  the  case  of  Read  v.  Great  Western  Railway  G).,  L.  R.  3  Queen's 
Bench  555." 

25  Derr  v.  Lehigh  Valley  R.  R.,  158  Pa.  365  {1893.) 

26  Hughes  V,  Del.  &  Hudson  Canal  Co.,  176  Pa.  254  (i8g6.) 
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SUIvre  to  Stop,  Look  and  Listen  1«  Negligence  per  se. 

157.  Failure  on  the  part  of  a  person  crossing  a  railroad 
track  at  grade  to  "stop,  look  and  listen"  is  negligence  per  se. 
Plaintiff,  while  driving  a  two-horse  team  was  injured  at  one  of 
defendant's  crossings.  Plaintiff  could  see  the  track  until  he 
reached  a  point  about  twenty-five  feet  from  the  crossing,  when 
his  view  was  obstructed  by  a  bridge.  He  testified  that  he  drove 
slowly,  looked  and  listened,  but  that  he  drove  upon  the  cross- 
ing without  stopping.  It  was  held  that  plaintiff  was  guilty  of 
contributory  negligence  and  could  not  recover.^ 

Where  a  person  goes  on  the  track  of  a  railroad  immediately 
in  front  of  an  approaching  train  at  a  point  where  nothing  inter- 
venes to  obstruct  the  view,  the  court  will  say  as  a  matter  of  law 
that  he  was  guilty  of  negligence,  notwithstanding  the  asser- 
tion that  he  stopped,  looked  and  listened  before  going  upon  the 
track.* 

1  Ritzman  r.  Philadelphia  &  Reading  R.  R.,  187  Pa.  337  (1898.) 

2  Sheehan  v.  Philadelphia  &  Reading  R.  R.,  166  Pa.  354  (1895.) 
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A  non-suit  is  properly  entered  where  the  plaintiff's  own  evi- 
dence shows  that  she  did  not  stop,  look  or  listen  before  step- 
ping on  the  first  four  tracks  at  a  crossing,  and  that  after  start- 
ing upon  the  tracks  she  did  not  look  when  she  could  have  seen 
the  locomotive  which  struck  her,  or,  if  looking,  took  the 
chances  of  getting  across  in  front  of  it.* 

Plaintiff  while  driving  a  wagon  stopped  at  a  point  about 
one  hundred  and  fifty  feet  from  a  railroad  crossing.  Looking 
to  the  east  he  was  able  to  see  trains  approaching  for  a  distance 
of  six  hundred  feet,  intercepted  for  a  short  distance  by  a  sta- 
tion; building,  and  from  the  west  several  hundred  feet.  At 
a  point  sixty  feet  from  the  crossing  a  view  of  the  trains  ap- 
proaching from  the  east  was  unobstructed  for  a  distance  of 
four  hundred  and  forty-five  feet,  and  approaching  the  crossing 
nearer  it  became  more  extended.  Having  stopped  at  a  dis- 
tance of  one  hundred  and  fifty  feet  from  it,  appellant  moved 
oh  at  a  walk  toward  it,  without  looking  east,  and  having 
reached  a  point  in  close  proximity  to  the  tracks,  the  ends  of 
the  shaft  of  his  buggy  were  struck  by  a  train  coming  from 
the  east,  resulting  in  his  being  thrown  out  of  his  buggy,  in- 
jured, and  his  horse  running  away.  He  testified  that  he  did 
not  see  the  train  in  question  until  it  was  within  a  short  dis- 
tance of  him  because  he  was  not  looking  eastward,  the  direc- 
tion from  which  it  came,  that  he  was  leaning  forward  and 
looking  westward,  and  again  that  he  was  looking  the  other 
way  when  the  train  came  upon  him  and  he  subsequently  di- 
rected his  whole  attention  to  the  west  for  a  distance  of  more 
than  sixty  feet  from  the  crossing.  Held  that  a  non-suit  was 
properly  entered.* 

There  can  be  no  recovery  where  the  only  two  persons  who 
saw  the  accident  testified  that  deceased  drove  on  the  track 
without  stopping  and  that  the  wagon  was  struck  as  it  was  in 
motion  crossing  the  track ;  that  the  deceased  was  pulling  the 
horse  in  an  attempt  to  stop  him,  and  that  he  could  have  seen 
the  train  if  he  had  looked  before  going  upon  the  track.** 

3  Smith  V,  Philadelphia  &  Reading  R.  R.,  i6o  Pa.  117  (1894.) 

4  Canfield  v,  Baltimore  &  Ohio  R.  R.,  208  Pa.  372  (1904.) 

5  Coppuck  V,  Philadelphia,  Wilmington  &  Baltimore  R.  R.,  191  Pa.  172 
(1899.) 
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The  testimony  of  the  plaintiff  himself  that  he  stopped, 
looked  and  listened,  immediately  before  going  upon  a 
railroad  track,  unsupported  by  other  testimony  and  contra- 
dicted by  the  evidence  of  five  witnesses,  and  by  the  fact  that 
he  was  struck  immediately  upon  going  upon  the  track,  is  not 
sufficient  to  carry  the  case  to  the  jury.* 

A  person  cannot  recover  damages  from  a  railroad  company 
for  injuries  sustained  at  a  grade  crossing  where  it  appears  that 
she  stopped  at  a  point  where  a  locomotive  could  only  be  seen 
for  forty-one  feet,  and  that  she  then  went  on  and  was  struck 
by  a  locomotive  the  instant  she  touched  the  track,  although  if 
she  had  stopped  at  a  point  six  or  seven  feet  from  the  track, 
she  could  have  seen  the  locomotive  for  a  long  distance.'^ 

Plaintiff's  husband  while  driving  an  open  two-horse  farm 
wagon  approached  from  the  eastward  a  double  track  rail- 
road running  in  a  general  direction  from  north  to  south.  The 
deceased  stopped  at  a  point  about  forty  feet  from  the  track, 
at  which  point  a  train  could  be  seen  coming  from  either  direc- 
tion for  eight  hundred  or  one  thousand  feet.  At  the  crossing 
itself,  a  train  could  be  seen  for  more  than  a  third  of  a  mile. 
The  deceased  could  have  seen  the  train  which  killed  him,  if  he 
had  looked  when  he  was  fifteen  or  twenty  feet  from  the  track. 
It  was  held  that  the  deceased  was  guilty  of  contributory  negli- 
gence, and  that  plaintiff  could  not  recover.® 

It  is  contributory  negligence  for  a  person  after  stopping  at 
a  point  one  hundred  and  twenty-five  feet  from  a  country  rail- 
road crossing  to  proceed  again  without  again  stopping  in  a 
heavy  rain  with  the  wagon  curtains  down  and  with  the  view 
obstructed  until  the  tracks  are  reached  and  if  he  is  killed  by  a 
passing  train  no  recovery  can  be  had  for  his  death.^ 

Plaintiff's  foreman  driving  plaintiff's  covered  bread  wagon 
approached  a  grade  crossing.  While  driving  on  the  crossing 
from  the  north  to  the  south  side  of  the  track  after  the  horse 


6  Holden  r.  Philadelphia  R.  R.,  169  Pa.  i  (1895),  reversing  7  Kulp  52 

(1893.) 

7  Derk  v.  Northern  Central  Railway,  164  Pa.  243  (1894.) 

8  Gangawer  v.  Philadelphia  &  Reading  R.  R.,  168  Pa.  265  (1895.) 

9  Knox  V.  Philadelphia  &  Reading  Ry.,  202  Pa.  504  (1902),  affirming  17 
Montg.  177  (1901.) 
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and  front  part  of  the  wagon  were  across  the  west  bound  track, 
the  rear  part  of  the  wagon  was  struck  by  the  locomotive  of  a 
passenger  train  going  west,  breaking  the  wagon  and  destroy- 
ing the  bread  and  cakes.  Plaintiff's  evidence  disclosed  that  he 
stopped  at  a  distance  forty  feet  from  the  track  of  the  train 
which  struck  him;  that  from  that  point  he  could  see  an  ap- 
proaching train  five  hundred  feet  in  the  direction  from  whence 
the  train  which  struck  him  came;  that  had  he  stopped  fifteen 
or  twenty  feet  from  the  track  he  could  have  seen  the  train  at 
a  distance  of  from  three  hundred  to  four  hundred  and  eighty 
feet,  and  that  he  drove  on  the  track  from  the  point  where  he 
stopped  forty  feet  distant  from  the  track  without  a  further 
stop.  It  was  held  that  plaintiff  was  guilty  of  contributory  n^- 
ligence  in  not  stopping  nearer  the  track  and  the  court  refused 
upon  motion  to  take  off  the  non-suit*** 

Plaintiff,  after  loading  two  trunks  at  defendant's  depot  upon 
his  wagon  which  had  a  covered  seat,  drove  along  the  highway 
for  a  distance  of  two  hundred  feet  parallel  with  the  railroad, 
being  separated  from  it  by  a  platform  eleven  feet  wide  and 
three  feet  high.  The  highway  crossed  the  track  at  a  point  about 
fifty  feet  from  the  end  of  the  platform.  After  driving  this  dis- 
tance, of  about  two  hundred  feet  in  all,  parallel  with  the  rail- 
road, plaintiff  turned  his  horse  toward  the  track  intending 
to  cross.  Just  then  a  fast  train  passed  and  the  horse  was  struck 
either  by  reason  of  having  been  driven  too  near  to  the  track 
or  because  in  its  fright  it  moved  close  enough  to  be  struck  by 
the  passing  train.  The  horse  was  killed,  and  plaintiff  was  in- 
jured. At  the  station  plaintiff  could  see  down  the  track  for 
nearly  a  mile  in  the  direction  from  which  the  train  came. 
Plaintiff  did  not  look  down  the  track  as  he  turned  towards  the 
crossing.  It  was  held  that  the  action  of  the  court  in  entering 
a  non-suit  was  proper.** 

Deceased  driving  a  wagon  was  killed  at  a  crossing.  The 
only  point  in  the  road  upon  which  he  was  driving  from  which 
the  railroad  could  be  seen  in  the  direction  from  which  the 
train  came  which  struck  him  was  about  one  hundred  and 


10  Mealcy  v.  Central  R.  R.  of  N.  J.,  5  North.  85  (1895.) 

11  Flcschhut  V,  Lehigh  Valley  R.  R.,  206  Pa.  348  (i9Q3.) 
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twenty-five  feet  from  the  railroad,  and  from  this  point  a  train 
could  be  seen  from  a  point  from  six  hundred  to  twelve  hun- 
dred feet  above  the  crossing  to  a  point  from  two  hundred  to 
four  hundred  feet  above  it.  From  the  point  on  the  road  at 
which  the  train  could  be  seen  there  was  no  other  point  at  which 
ic  could  be  seen  until  the  horses'  front  feet  were  on  the  track. 
From  the  evidence  it  appeared  that  deceased  did  not  stop,  look 
and  listen  at  any  point,  and  that  when  he  was  near  the  cross- 
ing the  gates  were  lowered  from  their  upright  position  to  an 
angle  of  forty-five  degrees  before  the  deceased  passed  under 
them,  and  that  the  bells  upon  the  gates  were  rung.  A  compul- 
sory non-suit  was  sustained.*^ 

Defendant's  employees  at  about  eight  o'clock  in  the  evening 
ran  a  locomotive  and  tender  over  the  Philadelphia  and  Read- 
ing Railroad.  The  locomotive  with  the  tender  in  front  was 
running  at  the  rate  of  about  eighteen  miles  an  hour.  About 
a  mile  from  a  station  of  defendant  is  a  highway  grade  cross- 
ing and  on  the  crossing  the  locomotive  collided  with  a  two- 
horse  lumber  team  driven  by  the  husband  of  the  plaintiff  who 
was  fatally  injured  by  the  collision.  The  evidence  for  plaintiff 
was  to  the  effect  that  no  light  was  shown  on  the  tender,  or  sig- 
nal given.  The  highway  before  it  made  the  crossing  ran  al- 
most parallel  with  the  railroad  for  one  hundred  and  fifty  feet, 
and  then  in  a  distance  of  more  than  one  hundred  feet  additional 
reached  the  track.  For  the  whole  distance  of  two  hundred 
and  fifty  feet  the  track  on  which  the  locomotive  was  coming 
was  visible  for  nearly  a  mile,  and  there  was  nothing  to  prevent 
the  rumbling  sound  of  the  locomotive  being  heard,  or  the  side 
glare  from  its  headlight  from  being  seen  for  half  a  mile  be- 
fore the  locomotive  reached  the  crossing.  It  was  held  that 
plaintiff  was  guilty  of  contributory  negligence  and  could  not 
recover.^' 

Deceased,  a  woman  with  her  senses  of  sight  and  hearing 
unimpaired,  started  in  broad  daylight  to  cross  three  tracks  of  a 
railroad.  The  undisputed  facts  showed  that  a  train  was  ap- 
proaching a  quarter  of  a  mile  distant,  and  that  she  could  see 

12  Decker  v.  Lehigh  Valley  R.  R.  Co.,  181  Pa.  465  (1897.) 

13  Hess  V.  Williamsport  &  North  Branch  R.  R.,  181  Pa.  492  (1897.) 
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the  approaching  train  seventy  feet  off  before  she  set  foot  on  the 
track  nearest  her ;  that  before  she  got  off  that  track  she  could 
see  it  for  one  hundred  and  sixty  feet ;  that  before  she  put  her 
foot  on  the  next,  the  middle  track,  she  could  see  it  two  hun- 
dred and  twenty-four  feet  distant ;  and  that  before  she  stepped 
on  the  track  whereon  it  was  coming  she  could  see  it  nine  hun- 
dred feet  distant.  She  stepped  on  the  last  track  and  was  in- 
stantly killed.  It  was  held  that  deceased  was  clearly  guilty  of 
contributory  negligence  and  that  there  could  be  no  recovery.** 

A  non-suit  is  properly  entered  where  the  evidence  discloses 
that  plaintiff  in  approaching  a  grade  crossing  stopped  his 
horse  at  a  point  thirty-five  feet  from  the  track  and  looked 
both  ways ;  that  he  then  proceeded  walking  his  horse  and  look- 
ing in  the  direction  from  which  he  expected  a  train  which  was 
about  due  and  went  directly  upon  the  track  without  again 
stopping  or  lodcing  and  was  immediately  struck  by  a  train 
coming  in  the  opposite  direction,  although  if  he  had  looked  in 
that  direction  he  could  have  seen  the  train  not  only  from  the 
point  at  which  he  stopped,  but  at  any  point  from  that  to  the 
track  for  a  distance  of  eight  hundred  and  fifty-five  feet.** 

Plaintiff's  wife  and  sister  were  driving  in  a  wagon  on  a 
public  road  toward  a  crossing  of  the  defendant  company. 
They  stopped  at  a  point  from  two  hundred  and  ninety-one  to 
three  hundred  and  twenty  feet  from  the  track,  and  then  con- 
tinued without  again  stopping  to  look  or  listen,  although  the 
view  of  the  track  for  three  thousand  six  hundred  and  seventy- 
five  feet  was  not  obstructed.  A  passing  train  struck  the 
wagon  and  plaintiff's  wife  was  killed.  A  judgment  of  non- 
suit was  sust£iined  on  appeal.*^ 

Plaintiff  and  his  wife  in  driving  home  from  church  were  in- 
jured in  crossing  a  grade  crossing  over  a  railroad  company. 
They  stopped  about  fifty  3rards  from  the  tracks  and  saw  a  train 
crossing  the  road  going  west.  After  the  train  had  passed  they 
continued  toward  the  crossing  and  stopped  again  about  fifteen 
yards  from  the  track.     They  then  drove  on  the  track  at  a 

14  Baker  v.  Pennsylvania  R.  R.,  182  Pa.  336  {1897) 

15  Hartman  v.  Harris,  182  Pa.  172  {1897.) 

16  Bom  V.  Philadelphia  &  Reading  R.  R.,  198  Pa.  409  (1901.) 
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walk  without  stopping,  although  if  they  had  stopped  a  few  feet 
from  the  track  they  could  not  fail  to  have  seen  the  approach- 
ing engine  as  their  view  was  unobstructed,  until  the  front  legs 
of  the  horse  were  upon  the  track,  when  they  perceived  an  en- 
gine going  east  about  fifty  feet  from  them.  Plaintiff  tried  to 
avert  the  accident  by  pulling  his  horse  back  off  the  track,  but 
before  he  could  do  so  the  engine  struck  the  horse,  killing  him 
and  injuring  his  wife.  It  was  held  that  because  of  plaintiff's 
contributory  negligence  a  non-suit  was  properly  entered.^'' 

The  failure  of  an  engineer  to  blow  his  whistle  or  ring  his 
bell  in  approaching  a  grade  crossing  is  not  sufficient  to  hold 
the  company  liable  if  the  deceased  by  the  reasonable  use  of  his 
faculties  could  have  prevented  the  accident. 

The  business  of  deceased,  who  was  sixty-five  years  old, 
occasioned  him  to  cross  every  morning  a  public  grade  cross- 
ing of  defendant.  He  was  found  one  morning  from  thirty  to 
fifty  feet  west  of  a  highway  between  the  station  platform  and 
the  track.  The  evidence  showed  that  to  a  person  approaching 
the  crossing  there  was  an  unobstructed  view  for  a  distance  of 
eighty  yards,  that  the  morning  was  clear  and  that  no  other 
train  interfered  with  his  view  or  hindered  him  from  hearing 
the  train  which  struck  him.  The  court  refused  to  strike  off 
the  non-suit,  and  held  that  there  could  be  no  recovery  for  his 
death." 

Plaintiff  driving  two  wild,  but  not  runaway,  horses  ap- 
proached a  grade  crossing  at  a  high  rate  of  speed.  The  uncon-. 
tradicted  evidence  showed  that  the  horses  were  frightened  at 
the  noise  of  a  factory  one  hundred  and  fifty  yards  from  the 
track  and  started  off  briskly,  but  were  brought  under  control, 
after  which  they  went  at  a  brisk  trot.  The  driver  applied  the 
brake  one  hundred  yards  from  the  railroad  and  held  on  to 
stop  them,  but  they  went  on  at  a  smart  trot  upon  the  track 
when  the  wagon  was  injured.  Plaintiff  did  not  at  any  place 
on  the  street  when  approaching  the  crossing  stop,  look  and 
listen.  It  was  held  not  to  be  error  to  give  binding  instruc- 
tions for  defendant.  *• 

17  Baker  v.  Pennsylvania  R.  R.,  15  Lane.  35  (1897.) 

18  Griffith  V.  Pennsylvania  R.  R.,  13  Lane.  193  (1896.) 

19  Billet  V.  York  Southern  R,  R.,  11  York  173  (1898.) 
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Whether  the  Stop  is  at  the  Proper  Place  la  Question  for  Jury. 

158.  The  mere  act  of  stopping  before  going  upon  a  railroad 
track  does  not  of  itself  show  that  the  person  injured  stopped  at 
a  proper  place,  or  that  there  was  not  another  and  better  place 
where  he  should  have  stopped  again,  or  that  his  duty  of  look- 
ing and  listening  was  performed  with  proper  care  and  atten- 
tion; but  stopping  is  opposed  to  the  idea  of  negligence,  and 
unless,  notwithstanding  the  stop,  the  whole  evidence  shows 
negligence  so  clearly  that  no  other  inference  can  properly  be 
drawn  from  it,  the  court  cannot  draw  that  inference  as  a  con- 
clusion of  law,  but  must  send  the  case  to  the  jury.*® 

It  is  the  duty  of  a  person  approaching  a  grade  crossing  over 
a  railroad  to  stop  at  a  proper  place  and  look  and  listen  for  an 
approaching  train,  and  having  observed  this  duty,  he  is  also  re* 
quired  to  be  especially  vigilant  and  careful  as  he  continues 
toward  the  crossing,  especially  if  his  view  is  obstructed.  It 
there  is  another  safe  and  better  place  for  him  to  stop  he  should 
do  so,  but  whether  there  was  such  a  place  and  he  failed  to  ob- 
serve the  necessary  precaution  or  carefulness  after  he  had  once 
stopped  at  the  usual  and  customary  place  of  stopping  is  a  ques- 
tion for  the  jury  and  not  for  the  court.* ^ 

If  the  view  from  the  highway  is  obstructed  by  standing  cars 
and  the  smoke  of  a  locomotive,  and  the  evidence  is  conflicting 
as  to  whether  the  plaintiff  stopped  at  the  point  from  which  the 
best  view  could  be  obtained,  the  question  as  to  whether  the 
plaintiff  stopped  at  a  proper  place  is  for  the  jury.** 

Plaintiff's  husband  and  son  while  riding  on  a  sled  drawn  by 
two  horses  were  killed  at  a  grade  crossing  in  a  borough.  The 
deceased  husband,  who  was  driving,  stopped  at  what  was  ap- 

20  Ely  V.  Pittsburgh,  Cincinnati,  etc.  Ry.  Co.,  158  Pa.  253  (1893) ;  Smith 
V,  Baltimore  &  Ohio  R.  R.,  158  Pa.  82  (1893)  ;  Toban  v,  Lehigh  &  Wilkes- 
Barre  Coal  Co.,  24  Super.  Q.  475  (1904)  ;  Newman  v,  Delaware,  Lacka- 
wanna &  Western  Ry.,  203  Pa.  530  (1902)  ;  Siefried  v,  Penn.  R.  R.,  206  Pa, 
399   (1903)  ;  Stunmers    v.    Bloomsburg  &  Sullivan  R.  R.,  24  Super  Ct 

615  (1904.) 

21  Newman  v,  Delaware,  Lackawanna  &  Western  R.  R.,  203  Pa.  530 
(1902);  Muckenhaupt  v,  Erie  R.  R.,  196  Pa.  213  (1900);  Corcoran  v. 
Pennsylvania  R.  R.,  203  Pa.  380  (1902) ;  Ayers  v,  Pittsburg,  Cincinnati, 
Chicago  and  St.  Louis  Ry.,  201  Pa.  124  (1902.) 

22  Link  V.  Philadelphia  &  Reading  Railroad,  165  Pa.  75  (1895.) 
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parently  the  proper  place  to  stop,  from  which  place  he  could 
have  seen  the  train  that  struck  them,  if  it  had  been  within  five 
hundred  feet  of  the  crossing.  He  drove  on  at  a  walk,  his  view 
of  the  tracks  extending  as  he  advanced,  and  was  struck  on 
the  nearest  trade  after  he  had  gone  twenty  or  thirty  feet.  The 
condition  of  the  street  at  the  side  of  the  tracks  made  the  pas- 
sage of  the  sled  difficult,  and  the  horses  reared  an  instant  be- 
fore the  collision.    It  was  held  that  the  case  was  for  the  jury.** 

Plaintiff's  horse  and  wagon  were  injured  at  a  grade  cross- 
ing. The  crossing  over  which  plaintiff  attempted  to  pass  was 
composed  of  eleven  tracks,  some  of  which  were  main  tracks 
and  some  sidings.  Upon  them  were  run  not  only  cars  pro- 
pelled by  steam,  but  also  cars  run  by  electricity.  Plaintiff  tes- 
tified that  he  drove  his  team  across  the  first  two  tracks,  and 
went  forward  to  a  third  track  which  was  a  siding  running  into 
a  car  bam  or  shed.  Here  he  stopped  as  he  saw  on  the  next,  or 
fourth  track  a  locomotive  and  a  few  cars  passing  westward. 
When  the  locomotive  had  gotten  a  short  distance  away  and 
had  practically  stopped,  plaintiff  listened  and  looked  in  both 
directions  and  started  to  cross  the  remaining  tracks.  He  got 
over  the  third  track,  crossed  successfully  the  fourth  track  on  to 
the  fifth  track  where  the  wagon  was  strudc  by  an  electric  car. 
It  was  shown  that  at  the  point  where  plaintiff  stopped  he  could 
see  but  a  short  distance,  as  his  vision  was  obstructed  by  sheds, 
but  that  if  he  had  gone  further  and  placed  himself  upon  the 
track  upon  which  the  locomotive  was  he  could  have  had  an  ex- 
tended view  of  the  tracks.  It  was  held  that  the  question 
whether  he  stopped  at  the  right  place  was  for  the  jury.** 

Plaintiff  was  killed  at  a  grade  crossing.  There  was  evi- 
dence that  before  driving  on  the  track  he  stopped,  looked  and 
listened  on  the  highway  a  short  distance  from  the  crossing, 
where  the  tracks  could  be  seen  a  long  distance  in  both  direc- 
tions. He  then  drove  on  the  track  without  stopping  again,  as 
it  was  impossible  at  any  nearer  point  to  obtain  a  view  of  the 
tracks.  The  testimony  as  to  whether  a  bell  was  rung  or  a 
whistle  sounded  was  conflicting.     It  was  held  that  the  case 

23  Cromley  v.  Pennsylvania  R.  R.  Co.,  208  Pa.  445  (1904.) 

24  Newton  v,  Pittsburg  &  Lake  Erie  R.  R.  Co.,  18  Super.  Ct.  18  (1901.) 
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should  be  submitted  to  the  jury,  and  that  a  verdict  and  judg- 
ment for  plaintiff  would  be  sustained.**^ 

Deceased,  a  woman,  approached  a  grade  crossing  driving  a 
wagon.  There  was  a  down  grade  towards  the  railroad  track, 
and  the  view  was  obstructed  more  and  more  in  descending  by 
a  stone  wall  on  one  side,  and  by  buildings  on  the  other.  The 
deceased  stopped  at  a  point  one  hundred  and  seventy-five  feet 
from  the  crossing.  Here  she  waited  some  minutes,  and  while 
she  was  waiting  a  train  was  run  northward,  and  after  detach- 
ing three  cars  upon  a  siding  by  a  flying  switch,  was  continued 
over  and  beyond  the  crossing,  and  then  back  over  the  crossing 
again  with  no  brakeman  at  the  rear,  and  no  warning  except 
the  ringing  of  the  bell  at  the  other  end  of  the  train.  The  de- 
ceased was  struck  as  the  train  was  run  backwards.  There 
was  another  place  where  the  deceased  could  have  had  a  better 
view  of  the  tracks,  but  was  so  close  as  to  be  dangerous  in  case 
the  horses  should  become  frightened.  It  appeared  that  it  was 
customary  for  the  public  to  stop  at  the  place  where  the  de- 
ceased had  stopped.  It  was  held  that  the  case  was  for  the  jury 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sus- 
tained.^* 

Plaintiff's  horses  were  killed  at  a  grade  crossing.  The 
driver  of  the  team  stopped,  looked  and  listened  at  a  point  fifty 
to  seventy-five  feet  distant  from  the  crossing,  and  kept  a  con- 
tinual lookout  from  the  time  he  stopped  until  he  entered  upon 
the  track.  It  appeared  that  intervening  objects  created  ob- 
structions to  his  sight  and  hearing,  and  that  his  horses  were 
struck  by  a  special  train  approaching  the  crossing  at  a  speed  of 
twenty  miles  an  hour.  It  further  appeared  that  the  evidence 
was  conflicting  as  to  whether  any  signal  was  given  by  the  en- 
gineer. It  was  held  that  the  question  whether  the  driver  stop- 
ped at  the  right  place  was  for  the  jury.^'' 

Plaintiff,  with  two  companions,  in  a  blinding  snow  storm 

25  Tiffany  v,  Delaware,  Lackawanna  &  Western  R.  R.,  185  Pa.  308 

(1898.) 

26  Cookson  V,  Pittsburgh  &  Western  Railway  Co.,  179  Pa.  184  (1897) ; 

27  Pitts.  394  (1897.) 

27  Worthington  v.  Philadelphia  &  Reading  Ry.,  23  Super.  Ct.  195  (1903)  ; 
affirming  9  Del.  34  (1903.) 
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and  before  daylight,  stopped,  within  five  feet  of  a  crossing, 
looked  both  ways  and  listened  for  the  sound  of  a  bell  or  whis- 
tle, and  hearing  none  walked  on  the  track  and  was  struck  by 
an  engine  running  thirty-five  miles  an  hour,  the  headlight  of 
which  was  to  some  extent  obscured  by  the  snow  that  clung  to 
the  glass,  and  by  the  snow  in  the  surrounding  atmosphere. 
It  was  held  that  the  question  whether  plaintiff  exercised  proper 
care  was  for  the  jury.  A  verdict  for  plaintiff  was  sustained 
upon  appeal.^® 

Plaintiff  was  injured  in  driving  over  a  grade  crossing.  He 
testified  that  he  stopped  at  a  point  between  sixty  and  seventy 
feet  from  the  track,  and  that  this  point  "was  the  best  place  I 
could  get  to  look  through."  The  view  eastward  from  which 
the  train  approached  was  somewhat  obstructed,  but  he  said  that 
at  that  point  there  was  an  open  space  of  sixty  feet  through 
which  he  could  see  the  railroad  tracks  in  an  easterly  direction. 
Plaintiff  further  testified:  "I  looked  out  through  there  and 
there  was  nothing  ahead  of  me,  and  I  thought  I  could  drive 
across."  He  succeeded  in  passing  safely  over  two  tracks  and 
his  horse;  got  beyond  the  third  track  when  his  vehicle  was 
struck  and  he  was  injured.  It  was  held  that  the  question  ot 
plaintiff's  contributory  negligence  was  for  the  jury.^®* 

Plaintiff  was  driving  two  horses  to  a  top  buggy  after  dark 
on  a  country  road  which  was  crossed  by  the  tracks  of  the  de- 
fendant's road  at  an  oblique  angle.  On  the  side  on  which  the 
train  approached  the  crossing  and  five  or  six  hundred  feet  from 
it,  the  railroad  tracks  are  of  considerable  depth.  There  was 
also  a  curve  on  the  tracks  with  its  convex  side  toward  the 
highway.  Plaintiff,  when  about  one  hundred  and  seventy-five 
feet  from  the  crossing,  stopped,  looked  and  listened,  and  in  or- 
der to  obtain  a  better  view  turned  his  horses  to  one  side  so 
that  he  could  see  up  the  tracks  as  far  as  possible.  Neither 
seeing  nor  hearing  a  train  he  drove  on.  After  he  had  gone 
about  twenty  feet  a  boy  who  was  riding  with  him  drew  down  a 
side  curtain  and  looked  up  the  tracks  and  reported  that  no 
train  was  in  sight.    His  horses  were  at  this  time  at  a  slow  trot 

28  Kuntz  V,  New  York,  Chicago  &  St.  Louis  R.  R.,  206  Pa.  162  (1903.) 
26*  Seifred  v,  Pennsylvania  R.  R.,  206  Pa.  399  (1903.) 
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and  so  continued  until  the  crossing  was  reached.  The  diagonal 
crossing  was  forty-five  feet  in  length,  and  going  in  the  direction 
in  which  the  plaintiff  drove  the  left  hind  wheel  of  a  wagon 
was  three  feet  beyond  the  tracks  before  the  right  hind  wheel 
was  clear  of  them.  The  plaintiff  knew  nothing  of  the  approach 
of  the  train  until  he  was  about  the  middle  of  the  crossing,  and 
then  only  by  observing  the  flash  of  the  headlight  on  the 
ground  between  his  horses.  The  right  hind  wheel  of  the  buggy 
was  struck  after  the  left  hind  wheel  was  clear  of  the  tracks. 
No  notice  was  given  by  whistle  or  bell  or  otherwise  of  the 
approach  of  the  train  which  was  running  on  a  down  grade  at 
the  rate  of  forty-five  to  fifty  miles  an  hour.  The  place  at 
which  the  plaintiff  stopped  was  the  usual  place  of  stopping  to 
look  and  listen  for  the  approach  of  a  train  by  those  who  used 
the  highway,  and  it  was  the  best  place  from  which  to  observe 
the  approach  of  a  train  as  between  that  place  and  the  crossing 
the  view  was  obstructed  by  an  embankment.  The  court  held 
that  the  case  was  for  the  jury,  and  a  verdict  and  judgment  for 
plaintiff  was  sustained.** 

A  man  driving  a  heavily  ladened  sled  approached  a  grade 
crossing  and  stopped,  looked  and  listened  when  he  was  about 
one  or  two  lengths  of  the  sled  and  team  from  the  track.  This 
place  was  the  usual  place  where  teamsters  stopped  before  mak- 
ing the  crossing.  The  court  said  in  charging  the  jury  that  if 
the  driver  stopped  at  a  place  where  the  traveling  public  gen- 
erally or  customarily  stopped,  it  is  strong  evidence  that  he 
stopped  at  a  proper  place.  It  was  held  that  the  use  of  the 
word  "strong"  in  place  of  "persuasive,"  the  word  used  in 
Muckinhaupt  v.  Erie  Railroad  Co.,  196  Pa.  213  (1900),  was 
not  erroneous,  and  that  it  was  proper  to  submit  the  case  to  the 
jury.'^ 

Plaintiff  approached  a  public  grade  crossing  of  an  electric 
railway,  driving  a  team  of  spirited  horses  hitched  to  a  long  and 
heavy  market  wagon.  The  evidence  showed  that  he  stopped, 
looked  and  listened  before  going  upon  the  tracks,  and  that 
when  he  was  upon  the  tracks  it  was  impossible  to  get  the  horses 

29  Muckinhaupt  v.  Erie  R.  R.,  196  Pa.  213  (1900.) 

30  Fry  V.  Pennsylvania  Railroad  Co.,  24  Super.  Ct.  147  (1904.) 
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off  before  the  car  struck  them.  The  plaintiff  in  describing  his 
position  when  he  first  saw  the  car  said :  ^'I  could  not  go  back  ; 
I  had  to  go  forward ;  my  horses  were  under  headway  at  a  good 
rate  of  speed,  and  I  would  have  had  to  stop  them  and  back  and 
turn  around.  I  would  have  lost  more  time  and  it  certainly 
would  have  killed  the  horses,  or  killed  me  and  the  horses  both, 
because  it  would  have  hit  the  horses,  or  hit  in  about  the 
double-tree."  It  was  held  that  the  case  was  for  the  Jury,  and 
that  a  verdict  and  judgment  for  plaintiff  should  be  sustained.'^ 

Plaintiff  approached  a  crossing,  driving  a  wagon,  at  a  point 
where  the  railroad  making  the  crossing  was  paralleled  by  an- 
other railroad  about  one  hundred  feet  away.  Plaintiff  stopped, 
and  while  waiting  he  heard  a  whistle.  He  waited  until  he 
saw  that  the  train  which  gave  the  signal  was  on  the  other  rail- 
road. After  the  train  passed  he  drove  on  to  the  crossing,  and 
was  struck  by  a  train  coming  from  a  direction  opposite  to  that 
of  the  direction  of  the  train  on  the  other  railroad.  No  signal 
was  given  by  a  whistle  or  bell,  and  the  train  would  have  passed 
over  so  much  of  the  track  as  was  visible  from  the  crossing  in  a 
little  less  than  thirty  seconds.  The  day  was  dark  and  rainy, 
and  the  noise  of  the  first  train  made  it  difficult  to  hear  the  sec- 
ond train.  It  was  held  that  the  question  of  plaintiff's  con- 
tributory negligence  was  for  the  jury,  and  that  a  verdict  and 
judgment  for  plaintiff  should  be  sustained.^ 

Plaintiff,  a  young  woman  somewhat  deaf  but  of  good  eye- 
sight, testified  that  as  she  was  about  to  approach  a  railroad 
crossing,  she  stopped  about  two  feet  from  the  outside  rail  and 
looked  and  listened.  Not  hearing  or  seeing  a  train  she  started 
to  cross,  and  was  struck  just  as  she  was  clearing  the  outside 
rail  on  the  second  track  about  eighteen  feet  from  the  point 
where  she  stopped.  The  evidence  was  conflicting  as  to  what 
distance  a  train  could  be  seen  from  the  point  where  she  stopped, 
one  person  stating  it  to  be  one  hundred  and  twenty  feet,  and 
another,  three  hundred  feet.  There  was  evidence  that  the 
train  was  going  at  a  high  rate  of  speed  and  had  given  no 

31  Downey  v.  Pittsburgji,  Allegheny  &  Manchester  Traction  Co.,  161  Pa. 
131  (1894.) 

32  Davidson  v.  Lake  Shore  &  Michigan  Southern  Railway,  179  Pa.  227 
(1897) ;  27  Pitts.  386  (1897.)     See  also  171  Pa.  522  (1895.) 
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signal.     Plaintiff's  testimony  was  corroborated  by  other  wit- 
nesses.   It  was  held  that  the  case  was  for  the  jury.** 

Plaintiff's  wife,  a  woman  sixty  years  of  age,  with  defective 
eyesight,  but  good  hearing,  approached  a  public  crossing  and 
stopped,  locJced  and  listened  before  going  upon  the  track.  One 
of  plaintiff's  principal  witnesses  testified  in  one  part  of  his  ex- 
amination that  when  the  deceased  was  upon  the  northbound 
track,  or  in  the  space  between  the  two  tracks,  the  train  which 
killed  her  could  have  been  seen  one)  hundred  yards  distant. 
In  another  part  of  his  examination,  he,  however,  testified  that 
the  deceased  was  in  the  centre  of  the  track  upon  which  the 
train  was  before  he  saw  the  approaching  train  and  realized  her 
danger.    It  was  held  that  the  case  was  for  the  jury.** 

The  deceased  approached  a  public  crossing  where  there  were 
two  tracks.  A  witness  for  the  plaintiff  testified  that  the  de- 
ceased stopped  at  a  point  about  thirty  feet  from  the  crossing 
from  which  point  the  view  along  the  track  was  about  sixty- 
eight  feet.  This  testimony  was  contradicted.  At  thirteen  feet 
from  the  crossing  the  view  along  the  track  was  six  htmdred 
and  sixty-five  feet,  but  at  this  point  the  safety  gates  if  lowered 
would  have  come  upon  the  driver,  or  between  the  horses  and 
the  driver.  The  plaintiff  also  offered  testimony  which  tended 
to  show  that  the  train  was  run  at  a  high  rate  of  speed,  and 
that  the  safety  gates  were  up.  It  was  held  that  the  case  was 
for  the  jury.** 

Plaintiff  was  killed  while  driving  in  a  closed  carriage  over 
the  grade  crossing  of  defendant's  railroad.  There  were  four 
tracks  at  the  crossing,  and  they  crossed  a  highway  on  which 
there  was  a  great  amount  of  travel.  There  were  no  gates  at 
the  crossing,  and  no  electric  bell  there  to  give  notice  of  ap- 
proaching trains.  Deceased  approached  the  crossing  at  sunset 
when  rain  was  descending  in  torrents  making  it  as  dark  as 
night.  Three  disinterested  witnesses  testified  that  he  stopped 
with  his  horses'  heads  a  few  feet  ifrom  the  first  track,  then 
started  across  and  was  struck  by  a  train  on  the  fourth  track, 

33  Arnold  v,  Phila.  &  Reading  R.  R.,  i6i  Pa.  i  (i8^) 

34  Keng  v.  Baltimore  &  Ohio  R.  R.,  i6o  Pa.  644  (1894.) 

35  Roberts  v,  Del.  &  Hudson  Canal  Co.,  177  Pa.  183  (1896.) 
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moving  at  the  rate  of  about  fifty  miles  an  hour.  They  also  tes- 
tified that  no  bell  was  rung  or  whistle  blown,  and  as  he  started 
across  the  tracks  they  looked  in  the  direction  from  which  the 
train  came  and  saw  no  train  because  of  the  rain  and  darkness. 
They  testified  further  that  there  was  no  watchman  at  the 
crossing  at  the  time  of,  or  immediately  before,  the  accident. 
The  testimony  for  the  plaintiff  was  contradicted  in  almost  every 
material  particular  by  the  defendant's  witnesses.  It  was  held 
that  the  case  was  for  the  jury  and  that  a  verdict  and  judgment 
for  plaintiff  should  be  sustained.^ 

Plaintiff's  husband  was  killed  at  a  grade  crossing  at  the  in- 
tersection of  Twenty-fifth  and  Wharton  streets,  in  the  city  of 
Philadelphia,  at  about  seven  o'clock  in  the  evening.  The  evi- 
dence on  behalf  of  plaintiff  was  in  effect  that  the  night  was  a 
dark  and  foggy  one,  with  drizzling  rain;  that  he  stopped, 
looked  and  listened  at  a  proper  place,  and  went  upon  the  track 
where  he  was  struck  when  he  reached  the  center  of  the  track  by 
an  engine  running  backwards  down  grade  at  a  high  rate  of 
speed,  without  bell,  light  or  whistle. 

Defendant's  witnesses  testified  that  the  night  was  clear ;  that 
the  deceased  was  standing  upon  the  track  when  they  were 
struck ;  that  they  had  a  warning  by  a  headlight,  bell  and  whistle 
as  well  as  by  a  shout  from  one  of  the  crew  of  the  train,  and 
that  the  engine  was  not  running  at  a  greater  speed  than  six 
to  eight  miles  an  hour.  The  court  held  that  the  questions  of 
defendant  company's  negligence  and  plaintiff's  contributory 
negligence  were  for  the  jury.*^ 

Plaintiff  was  severely  injured  at  a  grade  crossing  in  a  city. 
The  evidence  for  plaintiff,  which  was  contradicted  in  many  im- 
portant particulars,  tended  to  show  that  the  accident  occurred 
on  a  very  dark,  drizzling,  foggy  night;  that  an  object  could 
be  seen  at  but  a  very  short  distance ;  that  a  light  shifting  en- 
gine of  the  defendant  company,  without  cars,  was  running 
backward  at  a  rapid  speed  without  any  light  on  the  tank ;  that 
no  signal  of  its  approach  to  the  crossing  was  given  by  a  bell  or 
whistle ;  that  plaintiff  approached  the  crossing  with  the  great- 

36  Laib  V.  Pennsylvania  R.  R.,  180  Pa.  503  (1897.) 

37  Ragan  v,   Pennsylvania  R.  R,,  189  Pa.  572  (1899.) 
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est  care,  and  that  he  walked  at  an  ordinary  gait,  stopping, 
looking  and  listening  at  proper  places.  Q>ntinuing  his  pre- 
cautions he  was  about  to  step  on  the  track  on  which  the  en- 
gine which  struck  him  came  when,  in  his  own  words,  "This 
black  object  came  out  of  the  dark  like  a  flash  of  lightning. 
I  made  a  turn  to  jump  and  jumped  away  from  it,  and  when 
jumping,  it  struck  me  and  threw  me  out  on  the  street."  Plain- 
tiff also  said  that  he  did  not  hear  the  locomotive  until  it  was 
within  six  or  seven  feet  from  him. 

Defendant  contended  that  as  the  plaintiff  swore  he  did  not 
see  the  approaching  engine  until  it  was  within  six  or  seven 
feet  of  him,  it  is  conclusive  evidence  that  plaintiff  did  not  ex- 
ercise sufficient  care  in  the  performance  of  his  duty  to  listen 
for  an  approaching  train.  The  court  held  that  the  case  was  for 
the  jury.^^* 

Plaintiff  was  passing  over  the  defendant's  tracks  on  the  side- 
walk of  a  street  when  she  was  struck  by  the  defendant's  lo- 
comotive. The  accident  occurred  on  a  very  dark  and  foggy 
morning,  making  it  difficult  to  see  for  any  distance.  She  stop- 
ped about  twenty  feet  west  of  the  track,  from  which  point  on  a 
clear  day  a  person  could  see  an  approaching  train  for  a  dis- 
tance of  two  hundred  and  fifty  feet.  She  looked  and  listened, 
but  saw  and  heard  nothing.  She  then  proceeded  slowly  along 
the  sidewalk,  and  when  in  the  act  of  stepping  on  the  track  was 
struck  by  the  locomotive,  coming,  as  she  described  it,  "like  a 
flash"  without  a  headlight.  Defendant's  witnesses  testified 
that  the  accident  occurred  in  daylight,  when  the  plaintiff,  be- 
fore crossing  the  railroad,  could  have  seen  several  hundred  feet 
in  the  direction  of  the  approaching  locomotive;  that  it  was 
running  up  grade,  puffing  loudly,  and  at  the  speed  of  only  four 
or  five  miles  an  hour ;  and  that  the  bell  was  rung  before  and 
while  passing  over  the  crossing.  It  was  denied  that  it  was 
foggy,  and  the  testimony  tended  to  show  that  a  brilliant  head- 
light was  on  the  engine,  by  reason  of  which  and  an  arc  light, 
located  near  the  crossing,  plaintiff  could  have  seen  the  distance 
of  a  square  from  her.  It  was  held  that  the  case  was  for  the 
jury.*^** 

37*  McCusker  v,  Pennsylvania  R.  R.,  198  Pa.  540  (1901.) 
37**  Bard  v,  Philadelphia  &  Reading  R.  R.,  199  Pa.  94  (1901.) 
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Where  a  person  was  injured  in  driving  over  a  grade  cross- 
ing in  a  country  district,  and  the  evidence  as  to  whether  the 
plaintiff  stopped,  looked  and  listened  at  a  point  fifteen  feet 
from  the  crossing,  as  well  as  the  evidence  as  to  whether  any 
signal  was  given  by  the  train  as  it  approached  the  crossing,  was 
conflicting,  the  questions  of  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  plaintiff  are  for  the 
jury.'® 

Where  a  plaintiff  makes  out  a  case  for  himself  on  his  own 
testimony  that  he  stopped,  looked  and  listened,  before  going 
upon  a  railroad  track,  he  cannot  be  non-suited,  although  one  of 
his  own  witnesses  showed  his  negligence,  and  to  an  extent  he 
contradicted  himself.®* 

Otetmction  of  View  by  Standing  Cars. 

1 59.  Where  a  crossing  is  unusually  dangerous  and  the  rail- 
road track  is  obstructed  by  cars  and  lumber  placed  there  by  the 
railroad  company,  it  is  the  duty  of  the  employees  of  the  com- 
pany to  use  great  care  and  caution  in  running  the  train  over 
the  crossing;  and  if  the  persons  in  control  of  a  train  do  not  use 
such  care  and  prudence  as  are  commensurate  with  the  dangers, 
either  by  failure  to  give  proper  signals  at  the  proper  time  and 
place,  or  in  passing  over  the  crossing  at  improper  speed,  and 
an  accident  results  therefrom,  the  railroad  company  is  liable  in 
damages  to  the  person  injured.*® 

A  girl  and  a  companion  approached  a  public  grade  crossing 
at  a  point  where  there  were  four  tracks.  An  engine  with  one 
car  was  standing  on  the  first  track  to  the  left  of  the  girl  and 
her  companion.  An  engine  with  a  train  of  box  cars  were 
standing  to  their  right  on  the  third  track,  and  a  passenger  train 
was  approaching  on  the  fourth  track.  Their  whole  attention 
was  given  to  the  standing  engine.  They  considered  and  dis- 
cussed the  chance  of  crossing  in  safety  before  these  engines 
would  move,  and  decided  to  attempt  to  cross.  They  ran  rap- 
idly, with  their  heads  down,  looking  at  the  ground,  and  step- 

38  Carman  v.  Central  R.  R.  of  New  Jersey,  195  Pa.  440  (1900) ;  affirm- 
mg  10  Knlp  87  (1900.) 

39  Ely  V,  Pittsburgh,  Cincinnati,  etc.,  Ry.  Co.,  158  Pa.  233  (1893.) 

40  Smith  V,'  Baltimore  &  Ohio  R.  R.,  158  Pa.  82  (1893.) 
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ped  directly  in  front  of  the  train  approaching  on  the  fourth 
track.  They  did  not,  at  any  time  before  crossing  or  while  in 
the  act  of  crossing,  look  or  listen  for  an  approaching  train. 
Before  they  had  crossed  the  first  track  they  were  twice  warned 
by  men  who  saw  the  danger  into  which  they  were  walking  to 
look  out  for  the  train  on  the  fourth  track.  The  passenger  train 
was  running  at  a  moderate  rate  of  speed,  and  notice  of  its  ap- 
proach was  given  by  the  blowing  of  the  whistle  and  the  ring- 
ing of  the  bell.  It  was  held  that  a  non-suit  was  properly  en- 
tered.*^ 

Plaintiff,  on  leaving  the  office  where  he  was  employed,  stop- 
ped on  the  doorsill,  about  eighteen  inches  higher  than  the  pave- 
ment, and  looking  over  the  tops  of  cars  of  a  coal  train  then 
standing  on  the  middle  track,  he  neither  saw  nor  heard  any 
sign  of  a  locomotive  approaching  on  the  north  track.  He  then 
proceeded  to  cross  through  an  opening  about  twelve  feet  wide 
that  had  been  made  in  the  standing  coal  train,  and  without 
stopping  or  looking  either  way  on  the  next  or  north  track 
which  was  then  in  full  view,  he  stepped  on  that  track  and  was 
struck  and  injured.  Plaintiff  described  the  accident  as  follows : 
"I  stepped  with  the  right  foot  forward  over  the  first  rail  of  the 
third  track  with  the  left  foot  up,  and  when  I  stood  there,  all 
at  once,  I  heard  a  fearful  rattling,  that  is  the  quick  speed  of 
the  striking  of  the  wheels  against  the  track,  against  the  rail ; 
when  I  looked  to  the  right,  where  it  came  up,  I  saw  it  coming 
at  a  fearful  speed.  There  I  was;  backwards  I  could  not  go 
any  more,  because  on  account  of  my  specs,  I  had  to  look 
around  where  to  step  to ;  I  was  too  near  the  coal  cars  to  make 
a  jump  back,  and  so  I  made  up  my  mind  to  jump  forward  for 
my  life.  I  made  a  jump  forward,  and  just  as  soon  as  I  had 
jumped  I  was  struck."  It  was  held  that  as  the  proper  time  and 
place  for  the  plaintiff  to  have  "stopped  and  looked,"  was  just 
when  he  emerged  from  the  opening  in  the  standing  coal  train 
and  before  stepping  on  the  north  track,  he  was  guilty  of  con- 
tributory negligence,  and  would  not  be  entitled  to  recover  dam- 
ages from  the  railroad  company.*^ 

41  Martin  v.  Pennsylvania  R.  R.,  176  Pa.  444  (1896.) 

42  Keppleman  v.  Philadelphia  &  Reading  Ry.  Co.,  190  Pa.  333  (1899.) 
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Where  a  person,  driving  a  two-horse  team,  approached  a 
gjade  crossing  where  there  are  six  tracks,  and  where  there  is 
only  a  narrow  opening  between  standing  cars  and  stops,  looks 
and  listens  at  a  place  where  those  using  the  highway  usually 
stopped,  the  question  whether  he  should  have  stopped  again  or 
whether  he  should  have  seen  the  train,  is  a  question  for  the 
jury.** 

Plaintiff  approached  a  public  grade  crossing  in  a  top  buggy. 
About  ninety  or  one  hundred  feet  from  the  railroad  crossing 
he  stopped,  looked  and  listened,  but  did  not  see  nor  hear  an  ap- 
proaching train.  The  testimony  showed  that  there  was  a  dip 
in  the  public  road  between  the  place  where  he  stopped  and  the 
railroad,  preventing  him  from  seeing,  which  dip  continued 
down  to  die  railroad  tracks,  and  that  the  track  nearest  him  in 
his  approach  to  the  railroad  was  a  siding  upon  which  stood  a 
large  number  of  coke  cars  which  further  obstructed  his  range 
of  vision  on  that  side.  Having  stopped,  looked  and  listened  he 
drove  his  horse  on  at  a  walk,  and  just  as  he  got  past  the  siding 
on  to  the  first  track,  was  struck  by  an  engine.  The  evidence 
was  conflicting  as  to  whether  the  engineer  blew  the  whistle  or 
rang  the  bell.    It  was  held  that  the  case  was  for  the  jury.** 

Deceased  approached  a  grade  crossing  where  there  were  four 
tracks.  At  the  time  a  freight  train,  consisting  of  about  sixty 
cars,  was  approaching  from  the  north  on  the  third  track  from 
him.  He  cleared  the  third  track,  and  when  upon  the  fourth 
track  was  struck  by  an  engine  coming  from  the  north,  and  was 
killed.  The  track  for  a  mile  north  of  the  crossing  was  almost 
straight.  The  speed  of  the  freight  train  was  about  fifteen 
miles  an  hour,  and  that  of  the  engine  on  the  fourth  track  from 
forty  to  sixty  miles  per  hour.  There  was  conflicting  evidence 
as  to  the  distance  of  the  freight  train  from  the  crossing  at  the 
time  the  deceased  started  to  cross,  and  also  as  to  whether  the 
engine  which  struck  the  deceased  gave  a  signal.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  deceased  stopped, 
looked  and  listened  at  a  point  a  few  feet  from  the  first  track. 
It  was  held  that  the  case  was  for  the  jury,  and  a  verdict  and 
judgment  for  plaintiff  should  be  sustained.*^ 

43  Elston  V.  Delaware,  Lackawanna  &  Western  R.  R.,  196  Pa.  595  (1900.) 

44  Mellinger  v.  Philadelphia  &  Reading  R.  R.,  18  Lane.  369  (1901.) 

45  Philpott  V.  Pennsylvania  R.  R.,  175  Pa.  570  (1896.) 
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Plaintiff  stopped  his  team  at  a  point  fifty  feet  from  a  grade 
crossing,  and  looked  and  listened.  His  view  to  the  east  was 
shut  off  by  two  trains  of  box  cars  standing  on  the  extra  tracks 
between  the  main  tracks.  From  the  west  he  saw  a  freight 
slowly  coming  towards  the  crossing,  but  at  such  a  distance  he 
was  in  no  danger  from  that  direction,  but  whether  a  train  was 
coming  from  the  east  he  did  not  know  as  the  standing  cars 
prevented  him  from  seeing.  He  testified  that,  thinking  he  was 
all  right,  he  gave  his  horse  a  cut  with  a  switch,  starting  him  into 
a  jog  trot,  and  without  again  stopping  or  looking  to  the  east 
drove  on  to  the  tracks  and  was  struck  by  an  express  train 
coming  from  the  east,  although  if  he  had  stopped  before  going 
upon  the  first  track  he  could  have  seen  the  express  eight  hun- 
dred feet  off.  It  was  held  that  the  case  was  not  for  the  jury, 
as  plaintiff  was  clearly  guilty  of  contributory  negligence.*' 

Where  the  evidence  as  to  whether  a  signal  was  given  before 
a  train  approached  a  grade  crossing,  is  conflicting,  the  case 
should  be  submitted  to  the  jury.*^ 

Deceased  approached  a  grade  crossing  by  a  road  parallel 
with  the  railroad,  a  short  distance  from  it  and  some  feet  be- 
low it  in  grade.  He  was  coming  west,  as  was  the  train  which 
struck  him.  There  was  a  track  between  the  road  and  the  track 
on  which  the  train  was  running,  and  on  this  track  just  east  of 
the  crossing  were  three  locomotives  with  steam  up  and  two  or 
three  freight  cars.  Plaintiff's  witness,  who  was  in  the  wagon 
with  deceased,  testified  that  deceased  stopped,  looked  and 
listened  at  a  point  twenty-five  or  thirty  feet  from  the  north 
track — ^the  one  on  which  the  engines  and  cars  were  standing — 
and  then  drove  upon  the  track  and  was  killed,  the  locomotive 
coming  in  collision  with  the  rear  end  of  the  wagon.  The  evi- 
dence as  to  whether  the  approaching  train  blew  its  whistle 
was  contradictory.  The  court,  in  discharging  a  rule  for  a 
new  trial,  said:  "From  all  the  evidence  the  jury  might  well 
find  that  the  whistle  blew  when  deceased  was  three  to  four 
hundred  feet  from  the  crossing ;  that  not  having  begun  to  in- 
vestigate as  to  whether  there  was  a  train  to  be  avoided  at  the 

46  Corcoran  v,  Pennsylvania  R.  R.,  203  Pa.  380  (1902.) 

47  Corcoran  v,  Pennsylvania  R.  R.,  203  Pa.  380  (1902.) 
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crossing  and  owing  to  the  presence  of  a  number  of  other  agen- 
cies he  did  not  notice  the  signal ;  that  he  then  drove  on  to  a 
point  near  the  crossing,  stopped,  looked  and  listened,  but  ow- 
ing to  the  fact  that  the  engines  and  cars  stood  on  a  line  par- 
allel with  the  course  of  the  moving  train  the  sight  of  it  was 
cut  off,  and  that  having  his  attention  distracted  by  escaping 
steam  or  other  noises  of  the  engines  on  the  north  track,  he 
failed  to  hear  the  rumble  of  the  train,  and  that  thus  the  train 
making  no  signal  after  the  whistle  blown  a  half  mile  away 
came  down  behind  and  caught  him  on  the  crossing.  The  tes- 
timony in  the  case  cannot  be  dealt  with  without  the  aid  of  a 
jury,  and  as,  therefore,  tjie  amount  of  the  verdict  was  not 
the  restilt  of  mere  prejudice,  the  court  will  not  disturb  it."  *• 

Plaintiff  was  injured  at  a  grade  crossing.  He  testified  that 
in  attempting  to  pass  over  this  grade  crossing,  which  was  over 
a  three-track  railroad,  he  came  to  a  full  stop  when  the  horse's 
head  was  six  or  seven  feet  from  the  first  track,  and  then  leaned 
forward,  looked  in  both  directions  along  the  line  of  the  rail- 
road and  did  not  see  nor  hear  any  approaching  engine  or  train ; 
he  then  sat  back  in  his  wagon  and  started  to  cross  at  a  faster 
gait  than  he  had  been  driving,  and  when  he  had  nearly  cleared 
the  crossing  the  rear  part  of  his  wagon  was  struck  by  a  shifting 
engine  which  was  running  with  the  tank  end  towards  him. 
Plaintiff  also  testified  that  at  the  distance  of  sixty  feet  to  the 
eastward  from  the  crossing  there  was  standing  an  engine  which 
was  blowing  off  steam  and  smoke.  It  was  held  that  the  case 
was  for  the  jury,  and  a  verdict  and  judgment  for  plaintiff  was 
sustained.^* 

OlMiUttctloii  of  View  by  Koving  Train. 

160.  The  deceased,  driving  a  buggy,  approached  a  grade 
crossing.  When  he  was  about  thirty  feet  from  the  crossing  he 
stopped  and  waited  for  a  coal  train  to  pass.  As  soon  as  the 
train  was  twenty  feet  past,  the  deceased  drove  slowly  on  the 
track,  looking  and  listening,  and  was  almost  immediately 
struck  by  a  train  coming  from  an  opposite  direction  on  the 
other  track,  the  view  of  which  was  cut  off  by  the  rear  end  of 

48  Goggin  V.  Pennsylvania  R.  R.,  26  Pitts.  151  (1895.) 

49  Becker  v,  Pennsylvania  R.  R.,  10  Super.  Ct.  19  (1899O 
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the  passing  train.  It  was  dear  beyond  all  possible  doubt  that 
the  train  which  struck  him  could  have  been  seen  and  the  ac- 
cident avoided  had  he  waited  for  a  single  instant  until  the  first 
train  had  passed  far  enough  to  dear  the  view.  It  was  held  that 
the  plaintiff  was  not  entitled  to  recover.^® 

If  a  person,  without  fault  on  his  part,  is  suddenly  placed  in  a 
position  of  difficulty  or  danger  he  is  not  bound  to  the  use  of  the 
best  judgment  in  his  efforts  to  extricate  himself.  At  night  on 
the  sidewalk  of  a  public  street  plaintiff  approached  a  railroad 
crosssing  where  there  were  four  tracks.  There  were  no  safety 
gates  or  man  at  the  crossing  to  g^ve  warning  of 
danger.  She  waited  until  a  train  had  passed,  backing  on  the 
track  nearest  her,  and  before  starting  she  saw  that  the  side- 
walk was  dear,  and  the  only  train  in  sight  was  on  the  third 
track,  having  passed  over  the  sidewalk,  and  was  standing  with 
its  rear  car  twenty  feet  from  the  sidewalk  with  the  engine  at 
the  other  end.  When  she  reached  the  second  track  she  stopped 
and  looked,  and  the  sidewalk  being  still  clear  and  the  train  not 
in  motion  she  started  forward  the  second  time,  and  when  close 
to  the  third  track,  or  directly  on  it,  the  car  was  suddenly  struck 
by  the  engine  and  projected  on  to  the  fourth  track,  where  it 
struck  her,  inflicting  injuries  which  proved  to  be  fatal.  It  was 
held  that  the  question  of  deceased's  contributory  negligence 
was  for  the  jury.*^^ 

The  husband  of  plaintiff  approached  a  railroad  crossing,  and 
stopped  to  allow  a  receding  train  on  a  west  bound  track  to  pass. 
This  train  obscured  his  view  of  the  other  track  for  a  consider- 
able distance.  There  was  evidence  that  the  locomotive  of  the 
receding  train  emitted  a  dark  smoke  obscuring  the  view.  With- 
out waiting  for  the  receding  train  to  pass  a  sufficient  distance 
to  permit  him  to  see  a  coming  train  on  the  other  track  he 
started  to  cross,  and  before  he  put  foot  on  the  east  bound  track 
he  was  struck.  Had  he  waited  a  few  seconds  he  could  have 
seen  the  train  or  had  he  looked  when  on  the  west  bound  track 
he  could  have  had  a  clear  view  for  at  least  two  hundred  and 
ninety-two,  if  not  four  hundred  and  thirty  feet,  and  thus  have 

50  Hughes  V,  Del.  &  Hudson  Canal  Co.,  176  Pa.  254  (1896.) 

51  Stover  V.  Pennsylvania  R.  R.,  195  Pa.  616  (1900.) 
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seen  the  coming  train ;  or  had  he  looked  before  taking  his  last 
step  he  would  have  seen  the  coming  engine.  It  was  held  that 
deceased  was  guilty  of  contributory  negligence,  and  that  a  non- 
suit was  properly  entered.*^ 

In  a  case  where  it  appeared  that  plaintiff  stopped,  looked 
and  listened  and  permitted  a  freight  train  to  pass  the  crossing, 
a  distance  of  two  hundred  and  forty  feet,  and  then  drove  upon 
the  tracks  and  was  struck  on  the  second  track  by  a  passenger 
train  coming  from  an  opposite  direction  to  that  of  the  freight 
train  at  a  very  high  rate  of  speed,  without  sounding  a  whistle 
or  ringing  a  bell,  the  plaintiff  is  not  guilty  as  a  matter  of  law 
of  contributory  negligence,  as  the  question  is  for  the  jury.*^* 

Plaintiff  approached  a  crossing  over  a  railroad  at  a  time 
when  a  freight  train  running  east  was  on  the  crossing.  He 
stopped  and  waited  until  it  had  passed,  and  immediately  there- 
after, in  response  to  beckoning  signals  from  the  flagman  on 
the  other  side,  and  without  again  stopping  until  the  freight 
train  had  so  far  passed  as  to  give  him  a  clear  view  of  the 
tracks  in  front  of  him  crossed  over  the  first  track  and  was 
struck  and  seriously  injured  by  an  engine  on  the  second  track 
which  had  been  hidden  by  the  freight  train.  It  was  held  that 
the  case  was  for  the  jury.*^^ 

Olwtniction  of  View  by  Buildings. 

161.  Plaintiff,  having  in  charge  a  traction  engine,  thresher 
and  water  tank,  approached  a  public  grade  crossing  about 
nine  o'clock  in  the  evening.  He  stopped  his  engine  about  two 
hundred  and  ten  feet  from  the  crossing,  at  a  point  where  his 
view  of  the  tracks  was  obstructed  by  intervening  buildings, 
although  the  testimony  was  uniform  that  as  one  approaches  Uie 
crossing  the  view  became  better,  so  that  within  a  few  feet  ot 
the  railway,  where  a  stop  could  have  been  made  with  perfect 
safety  the  track  would  have  been  visible  in  daylight  and  the 
lights  could  have  been  seen  after  dark  for  more  than  five  hun- 

52  Hovcnden  v,  Pennsylvania  R.  R.,  180  Pa.  244  (1897) ;  affirming  13 
Montg.  9  (1896.) 

53  Wolfe  V.  Pennsylvania  R.  R.,  22  Super.  Ct.  335  (1903.) 

54  Ayers  v.  PSttsburg,  Cincinnati,  Chicago  &  St  Louis  Ry.  Co.,  201  Pa. 
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dred  feet  Plaintiff,  without  again  stopping,  proceeded  toward 
the  crossing,  and  when  his  engine  got  upon  the  track  he  saw 
about  two  car  lengths  distant  the  rear  lights  of  a  train  back- 
ing towards  the  crossing  which  struck  the  engine  almost  im- 
mediately. It  was  held  that  plaintiff  was  guilty  of  contributory 
negligence,  and  was  not  entitled  to  recover.** 

A  street  car  conductor  was  injured  at  a  grade  crossing  on 
defendant's  road.  The  evidence  showed  that  the  crossing  was 
near  a  station  from  behind  which  a  car  taking  on  passenger  s  was 
hidden  from  an  engineer  approaching  from  the  east  The  engine 
which  struck  the  plaintiff  was  running  backwards  on  a  down 
grade  without  a  train  on  a  wet  rail  on  a  foggy  night,  and  gave 
no  notice  of  its  approach  by  signal  or  bell  and  displayed  no 
headlight  According  to  the  testimony  of  the  conductor  he 
went  over  to  the  railroad  track,  looked  and  listened,  and  not 
hearing  or  seeing  an  engine  signalled  to  his  car  to  come  for- 
ward. When  the  car  came  to  him  and  the  front  vestibule 
had  passed  him  he  turned  to  get  on,  and  as  the  rear  platform 
was  about  going  on  the  track  he  stepped  on  the  car  and  was 
almost  immediately  struck  by  the  engine.  There  was  evi- 
dence that  when  the  front  vestibule  got  to  the  track  the  engine 
was  in  sight  some  sixty  or  seventy  feet  away.  The  motorman 
said  it  was  twenty  or  thirty  feet  from  the  car  when  he  first 
saw  it  bearing  down  upon  him.  It  was  held  that  the  case  was 
for  the  jury,  and  a  verdict  and  judgment  for  plaintiff  was  sus- 
tained.** 

Obotraetlon  of  View  by  Trees  and  Bmbankments. 

162.  Plaintiff  was  in  the  daytime  driving  along  a  perfectly 
familiar  public  road  in  a  closely  covered  wagon.  Plaintiff's 
evidence  established  the  fact  that  in  approaching  the  railroad 
crossing  he  stopped,  looked  and  listened  at  a  point  where  his 
view  of  the  railroad  was  obstructed  by  trees  extending  along 
the  railroad.  Hearing  and  seeing  nothing  he  drove  ahead 
without  again  looking  or  listening,  passing  a  point  with  which 
he  was  familiar  from  which,  if  he  had  stopped  and  looked,  he 

55  Mann  &  Landis  v.  Philadelphia  &  Reading  Ry.,  i  Dauph.  51  (1898.) 

56  Doud  V.  Delaware,    Susquehanna  &  Schuylkill  R.    R.,   203   Pa.    227 
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could  have  seen  the  coming  train.  The  court  reversed  a  judg- 
ment for  plaintiff  on  the  ground  that  plaintiff  was  guilty  of 
contributory  negligence.*^^ 

The  plaintiff's  wife,  with  three  other  persons,  approached 
a  public  grade  crossing  where  there  were  five  railroad  tracks 
having  a  general  direction  east  and  west.  The  street  ran  north 
and  south.  On  the  north  side  of  the  street  was  a  cut  between 
embankments  about  twelve  feet  in  height.  This  embankment 
ran  close  up  to  the  tracks.  West  of  the  crossing  about  three 
hundred  and  sixty  feet  was  a  sharp  curve  in  the  railroad  be- 
yond which  an  approaching  train  running  east  could  not  be 
seen.  When  it  was  growing  dark  plaintiff's  wife,  with  her 
companions,  started  to  cross  the  railroad.  The  evidence  tended 
to  show  that  by  reason  of  the  embankments  nothing  could  be 
seen  up  or  down  the  railroad  tracks  until  a  person  was  almost 
on  the  tracks.  The  parties  stopped  and  listened  when  near  the 
tracks,  and  neither  hearing  nor  seeing  trains  started  to  cross. 
A  passenger  train,  running  at  the  rate  of  forty  miles  an  hour 
from  the  west,  came  around  the  curve  and  struck  and  killed  the 
deceased.  The  headlight  of  the  locomotive  of  the  coming  train 
could  be  seen  from  four  to  six  seconds  before  it  reached  the 
crossing,  but,  before  it  was  seen,  the  testimony  of  two  witnesses 
was,  that  the  parties  were  on  the  tracks.  There  was  evidence 
that  no  whistle  was  sounded  or  bell  rung.  It  was  held  that 
the  case  was  for  the  jury.'® 

Olwtmctlon  of  View  by  Smoke. 

163.  Deceased  approached  a  railroad  crossing  in  a  wagon, 
stopping  about  five  or  ten  feet  from  the  track  at  a  point  where 
the  track,  when  not  obstructed  by  mist  or  smoke,  could  be 
seen  for  a  distance  of  over  nine  hundred  feet.  At  the  time  of 
the  accident  there  was  a  slight  mist,  and  the  track  was  obscured 
by  smoke  for  one  hundred  feet  from  where  deceased  was  when 
he  began  to  cross,  walking  his  horses.  He  was  struck  after  he 
had  passed  four  tracks.  It  was  held  that  a  non-suit  was  prop- 
erly entered.  In  the  court  below  the  judges  differed  in  opinion, 
and  the  case  was  undoubtedly  a  close  one.'* 

57  Wojoclioski  V.  Central  R.  R.  of  N.  J.,  10  Super.  Ct.  469  (1899.) 

58  Hoffmeister  v.  Penna.  R.  R.,  160  Pa.  568  (1894.) 

59  Beynon  v,  Pennsylvania  R.  R.,  168  Pa.  642  (1895.) 
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The  husband  of  the  plaintiff  was  killed  while  attempting  to 
cross  the  railroad  track  of  the  defendant  company.  It  appeared 
that  the  accident  occurred  about  5.30  in  the  morning  and  that 
he  had  safely  passed  over  four  tracks,  but  in  crossing  the  fifth 
and  last  track  was  struck  and  killed ;  that  he  had  stopped  about 
five  or  ten  feet  from  the  track  and  had  looked  in  the  direction 
from  which  the  train  came.  It  also  appeared  that  at  the  time  he 
crossed,  his  view  of  the  tracks  was  obscured  by  smoke  so  that 
he  could  not  see  beyond  an  hundred  feet  and  that  he  did  not 
wait  for  the  smoke  to  lift  but  proceeded  to  cross,  walking  his 
^orse.  It  was  held  that  he  was  guilty  of  contributory  negli- 
gence and  could  not  recover  from  the  company.** 

Bicycler's  Stop. 

164.  A  "bicycler's  stop"  by  circling  on  a  bicycle  is  not  a  stop 
within  the  meaning  of  the  rule  which  requires  a  person  ap- 
proaching a  railroad  at  a  public  crossing  to  stop,  look  and  lis- 
ten before  going  upon  the  tracks.  A  bicycler  must  dismotmt, 
or  at  least  bring  his  wheel  to  such  a  stop  as  will  enable  him  to 
look  up  and  down  the  track  and  listen  in  the  manner  required  of 
a  pedestrian.  A  bicycler  approached  a  railroad  track  consisting 
of  four  tracks  at  a  public  grade  crossing  at  a  time  when  a 
freight  train  was  passing.  He  did  not  dismount,  but  made  a 
"bicycler's  stop"  by  circling  on  his  wheel  round  and  round  at 
a  distance  of  five  to  ten  yards  from  the  track,  and  when  the 
freight  train  had  passed  he  started  across  without  dismount- 
ing, and  was  struck  and  killed  by  a  train  coming  in  the  oppo- 
site direction  on  another  track.  It  was  admitted  that  before 
reaching  a  position  of  actual  danger  there  was  a  space  of  not 
less  than  seven  feet  from  which  an  unobstructed  view  of  the 
train  could  have  been  had.  It  was  held  that  the  bicycler  was 
guilty  of  contributory  negligence  and  his  widow  was  not  al- 
lowed to  recover  damages  for  his  death.** 

Duty  of  Traveler  to  Alight  ftom  Wagon* 

165.  If  a  traveler  approaches  a  public  crossing  in  a  vehicle 

60  Beynon  v.  Pennsylvania  R.  R.,  15  Pa.  C.  C.  R.  186  (i8$^) ;  3  Dist 

308   (1894.) 

61  Robertson  v.  Pennsylvania  Railroad  Company,  180  Pa.  43  (1897.) 
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and  cannot,  from  his  seat  in  it,  obtain  a  view  of  the  tracks,  he 
must  alight  and  walk  to  a  place  where  he  can  have  a  view.** 

It  is  the  duty  of  a  traveler  when  about  to  cross  a  railroad,  if 
his  view  is  obstructed  so  that  he  cannot  see  the  track,  to  stop, 
look  and  listen,  and  if  necessary  to  get  out  and  lead  his 
horses.*' 

Where  the  uncontradicted  evidence  shows  that  a  person 
driving  a  wagon  approached  a  grade  crossing  and 
stopped  at  a  point  where  he  could  not  see  the  track 
far  enough  to  observe  an  approaching  train,  and  it  fur- 
ther appeared  that  if  he  had  descended  from  the  vehicle  and 
gone  forward  five  feet  he  could  have  seen  the  train,  a  judg- 
ment of  non-suit  is  proper.** 

> 

Infants. 

166.  In  an  action  to  recover  damages  for  the  death  of  a 
child  four  and  a  half  years  old,  killed  at  a  grade  crossing,  the 
case  should  be  submitted  to  the  jury  where  the  evidence  tends 
to  show  that  the  crossing  was  in  a  populous  district,  that  no 
safety  gates  were  maintained,  that  there  was  but  a  single 
watchman,  who  was  an  elderly  man,  and  that  the  cars  which 
struck  the  child  were  going  at  a  rate  variously  estimated  at 
from  four  to  ten  miles  per  hour.)*** 

Plaintiff,  a  child,  was  injured  at  a  grade  crossing.  When 
he  came  to  the  crossing  he  found  it  blocked  by  defendant  com- 
pany's cars  standing  on  the  tracks.  He  then  went  southeasterly 
across  the  pavement  to  a  point  where  there  was  an  opening  of 
about  eighty  feet  between  the  cars  still  standing  on  the  track, 
and  while  he  was  proceeding  to  cross  the  street  through  the 
opening,  the  cars  were  suddenly  backed  without  any  warning, 
and  he  was  struck  and  knocked  down.  Plaintiff  testified  that 
the  cars  had  been  on  the  crossing  from  twenty  minutes  to  halt 
an  hour ;  that  he  heard  no  whistle  or  bell  or  signal  of  any  kind 
and  that  there  was  no  one  near  either  end  of  these  trains  to 
warn  people.     Witnesses  for  the  defendant  denied  that  the 

62  Kinter  v.  Pennsylvania  R.  R.,  204  Pa.  497  (1903.) 

63  Kinter  v,  Pennsylvania  R.  R.,  204  Pa.  497  (1903.) 

64  Kinter  v.  Pennsylvania  R.  R.,  204  Pa.  497  (1903.) 
64*  Lederman  v.  Pennsylvania  R.  R.,  165  Pa.  118  (1895.) 
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crossing  was  obstructed;  that  there  was  an  opening  between 
the  cars  where  the  child  undertook  to  cross,  and  that  signals 
were  not  given.  It  was  held  that  the  case  was  for  the  jury,  and 
a  verdict  and  judgment  for  plaintiff  was  sustained  upon  ap- 
peal.**^ 

The  question  of  a  mother's  contributory  negligence  for  the 
death  of  her  child  four  and  one-half  years  old,  killed  at  a 
grade  crossing,  is  for  the  jury  where  it  appears  from  the  moth- 
er's own  testimony  that  the  child  with  her  knowledge  and  con- 
sent left  the  dinner  table,  and  went  out  through  the  kitchen 
and  alleyway  into  a  street  from  which  he  went  on  to  the  cross- 
ing where  he  was  killed.** 

The  plaintiff's  son,  a  boy  of  six  years  and  eleven  months, 
was  struck  at  a  crossing  of  defendant's  railroad  and  killed. 
The  evidence  showed  that  the  accident  occurred  on  a  straight 
track  with  a  clear  view  for  two  miles  ahead ;  that  the  infant  was 
seen  fully  half  a  mile  away,  and  that  the  engineer  and  fireman 
did  not  ring  a  bell  or  blow  a  whistle.  It  was  held  that  the  case 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained.*'' 

A  boy  five  years  old  was  struck  and  injured  by  an  engine  of 
defendant  company.  It  appeared  that  when  he  reached  a  street 
crossing  he  found  it  obstructed  by  the  last  car  of  an  cast 
bound  train.  He  waited  until  the  train  had  passed,  and  then 
crossed  immediately  behind  the  last  car  and  was  struck  by  an 
engine  of  a  west  bound  train  on  the  second  track.  There  was 
evidence  that  no  notice  was  given  of  the  approach  of  the  west 
bound  train,  and  that  it  came  upon  the  crossing  as  the  other 
train  moved  off,  and  that  it  could  not  be  seen  by  a  person 
crossing  the  first  track  until  he  was  almost  in  front  of  the  en- 
gine. It  was  held  that  this  testimony  in  an  action  by  one  to 
whom  contributory  negligence  could  not  be  imputed,  the  court 
was  bound  to  submit  to  the  jury.  The  court  said :  "An  adult 
under  the  circumstances  could  not  have  recovered ;  he  would 
have  been  held  to  the  duty  of  waiting  until  the  train  which  had 
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obstructed  the  crossing  had  passed,  and  until  he  had  a  full 
view  of  the  second  track.  But  as  the  negligence  of  the  child 
was  not  a  bar  to  his  recovery  we  have  only  to  consider  whether 
the  plaintiff's  testimony  standing  alone  would  justify  the  in- 
ference of  n^ligence  on  the  part  of  the  engineer.  If  in  the 
heart  of  a  populous  city,  and  from  a  point  where  his  train 
could  not  be  seen  by  those  on  the  street  and  without  giving 
notice  in  any  manner,  the  engineer  ran  his  engine  over  a  street 
crossing  which  had  just  been  cleared  by  a  train  which  had  ob- 
structed it  for  some  minutes,  the  jury  might  well  find  that  he 
acted  negligently.  Any  prudent  person  might  apprehend  that 
those  whose  way  had  been  obstructed  by  a  standing  train  would 
attempt  to  cross  as  soon  as  it  had  passed.  It  would  have  been 
a  clear  invasion  of  the  province  of  the  jury  to  have  withdrawn 
the  question  from  them.";*® 

Plaintiff's  son,  a  lad  nine  years  old,  was  killed  at  a  point 
where  a  highway  crossed  defendant's  track  at  grade  at  the  end 
of  a  station  platform.  Plaintiff's  house  was  on  one  side  of  the 
railroad  and  his  shop  on  the  other.  Immediately  before  the  ac- 
cident the  boy  had  been  sent  by  his  mother  on  an  errand  to  his 
father  to  get  some  money  to  buy  some  groceries.  The  boy 
went  to  the  station  platform,  where  he  met  a  companion.  At 
this  point  there  were  two  tracks,  one  being  a  main  track  and 
the  other  a  switch.  A  train  standing  in  front  of  the  station 
moved  out  to  go  north.  The  boys  continuing  on  the  platform 
ran  after  the  train,  and  when  they  reached  the  end  of  the  plat- 
form, at  the  highway,  endeavored  to  cross  the  railroad  at  the 
same  speed  immediately  in  the  rear  of  the  moving  train.  The 
deceased  was  struck  and  killed  by  a  train  going  south  on  the 
switch*  Two  witnesses,  one  a  newsboy  awaiting  the  arrival 
of  the  train  which  caused  the  accident,  as  it  carried  his  papers, 
and  the  other  a  passenger,  intending  to  take  the  train,  testified 
that  they  heard  no  signal  of  the  approaching  train,  and  that 
its  engine,  when  approaching  the  crossing,  could  not  be  seen 
by  reason  of  the  departing  train.  They  also  said  that  it  was 
moving  at  a  pretty  good  speed.    Another  witness  testified  that 
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he  did  not  hear  a  bell  rung  or  a  whistle  blown,  while  still  an- 
other, an  employe  of  the  defendant  company,  who  was  stand- 
ing on  the  rear  platform  of  the  last  car  of  the  outgoing  train 
testified  that  he  did  not  observe  any  signal  being  given.  This 
testimony  was  contradicted  by  four  of  the  crew  in  charge  of 
the  incoming  train  and  another  witness.  The  court  held  that 
the  case  was  for  the  jury,  and  that  a  verdict  in  the  parent's  fa- 
vor would  be  affirmed.** 

It  is  not  contributory  negligence  for  a  mother  to  send  a  boy 
nine  years  old  on  an  errand  to  his  father,  along  a  highway 
which  will  necessitate  the  boy  crossing  a  railroad.^® 

Plaintiff,  a  child  ten  years  old,  was  injured  in  attempting  to 
cross  over  a  train  which  was  obstructing  a  public  crossing.  It 
appeared  that  the  plaintiff,  upon  approaching  the  crossing  and 
noticing  the  obstruction,  waited  a  while  and  then  attempted 
to  cross,  and  was  injured  by  reason  of  the  starting  of  the  train 
while  he  was  in  the  act  of  alighting.  There  was  no  evidence 
to  show  that  the  obstruction  had  not  continued  for  an  unrea- 
sonable time,  and  could  not  have  been  avoided  by  the  exercise 
of  reasonable  care  and  diligence.  It  was  held  that  the  case 
was  for  the  jury.''* 

Where  a  servant  without  authority  takes  his  master's  chil- 
dren in  a  wagon  in  which  he  delivers  his  master's  goods,  and 
the  children  are  killed  through  the  joint  negligence  of  the 
servant  and  the  railroad  company,  the  father  may  recover.^* 

Presumption  of  Care  on  Part  of  Deceased. 

167.  Where  a  person  is  killed  at  a  grade  crossing  two  pre- 
sumptions arise:  first,  that  the  train  men  performed  their 
duty,  and  gave  warning  by  sounding  a  whistle  or  ringing  a 
bell,  and  second,  that  the  deceased  stopped,  looked  and  listened 
before  going  upon  the  crossing.    The  presumption  as  to  either 

may  be  rebutted  by  competent  evidence.    Thus  the  first  pre- 

» 

« 
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sumption  may  be  overcome  by  the  testimony  of  a  single  witness 
for  the  plaintiff  that  no  whistle  was  sounded  nor  bell  rung,  if 
the  railroad  company  offers  no  evidence  on  the  subject.  The 
second  presumption  may  be  rebutted  by  proof  that  the  deceased 
could  have  seen  the  train  in  time  to  avoid  the  accident,  if  he 
had  looked  and  listened,  but  the  presumption  stands  unrebut- 
ted  where  the  evidence  shows  that  a  standing  freight  train  so 
completely  shut  off  the  view  of  the  track  that  the  approaching 
train  which  struck  and  killed  the  deceased  was  not  visible  a 
second  before  it  struck  him.''* 

The  law  does  not  presume  that  the  presence  of  a  person  upon 
a  railway  track  is  lawful;  but  will  presume  that  a  traveler 
upon  a  highway  leading  to  a  railroad  track  is  lawfully  upon  the 
track  for  the  purpose  of  crossing  it.  Between  nine  and  ten 
o'clock  deceased  was  found  in  a  dying  condition,  lying  a  few 
feet  from  a  crossing  between  the  tracks  of  the  railroad.  The 
railroad  maintained  gates  at  the  crossing,  and  a  man  to  oper^ 
ate  them  during  the  day,  but  not  at  night ;  it  also  maintained 
three  lamps  at  the  crossing,  which  were  kept  lighted  during 
the  night.  No  one  saw  deceased  on  the  crossing,  and  no  one 
saw  him  struck  by  a  train.  It  was  held  to  be  error  to  submit 
the  case  to  the  jury.^* 

If  a  person  approaching  a  grade  crossing  had  stopped, 
looked  and  listened  when  he  was  within  from  thirty  to  forty 
feet  of  the  railroad,  he  could  have  seen  along  the  track  at  least 
a  quarter  to  half  a  mile  in  the  direction  from  which  an  engine 
came  which  struck  him.  It  appeared  that  no  one  saw  the  acci- 
dent. It  also  appeared  that  his  body  was  found  upon  the  pilot  of 
the  engine  after  it  had  passed  the  crossing,  and  that  a  buggy,  in 
which  the  deceased  was  driving,  was  found  broken  to  pieces 
near  the  crossing.  It  was  held  that  the  deceased's  wife  could 
not  recover  for  her  husband's  death,  inasmuch  as  the  de- 
ceased could  have  seen  the  approaching  train  if  he  had  stop- 
ped and  looked.    The  presumption  of  care  was  rebutted.^*^ 

The  deceased  was  driving  a  wagon  on  a  clear,  moonlight 
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night  on  a  turnpike  road  which  was  nearly  level  with  the 
railroad  tracks,  and  he  crossed  them  diagonally.  The  de- 
cedent was  familiar  with  the  locality  and  the  crossing.  The 
country  was  open  and  comparatively  level.  Within  three  hun- 
dred feet  of  the  crossing  an  approaching  train  could  have  been 
seen  at  the  distance  of  a  quarter  of  a  mile,  and  within  fifty 
feet  it  could  have  been  seen  for  a  mile  or  so  from  the  crossing. 

There  was  no  witness  to  the  accident.  It  was  held  that  the 
presumption  that  the  deceased  stopped,  looked  and  listened 
was  rebutted  by  the  evidence,  and  that  his  widow  could  not  re- 
cover.'"^ 

A  driver  stopped  with  his  team  fifty  feet  from  the  four 
tracks  of  the  defendant  company.  He  waited  until  a  freight 
train  passed  going  west  on  the  third  track.  He  then  drove  for- 
ward at  a  walk,  looking  east  and  west  until  his  mules  were 
about  stepping  on  track  No.  i.  They  crossed  No.  x  and  had 
their  feet  upon  track  No.  2  when  the  driver  was  warned  by  a 
person  on  the  sidewalk  of  a  train  approaching  from  the  west. 
The  driver  attempted  to  back  his  mules,  and  succeeded  in  get- 
ting them  off  track  No.  2  upon  track  No.  i,  where  they  were 
struck.  It  appeared  that  the  train  could  be  seen  at  a  point  four 
hundred  and  eighteen  feet  west  from  the  crossing.  The  driver, 
however,  testified  that  he  looked  in  that  direction  just  before 
his  mules  stepped  upon  track  No.  i  and  saw  no  train.  It  was 
held  that  a  non-suit  was  improperly  entered,  and  that  the  ques- 
tion of  defendant  company's  negligence  and  plaintiff's  con- 
tributory negligence  was  for  the  jury.''^ 

Plaintiff,  driving  a  large  country  wagon,  in  approaching  a 
grade  crossing,  stopped  at  a  point  about  three  hundred  and 
thirty  feet  from  the  railroad,  and  then  continued  without  again 
stopping  to  look  and  listen,  although  at  a  number  of  places 
within  the  three  hundred  and  thirty  feet  he  could  have  seen  the 
train  by  which  he  was  killed.  It  was  held  that  his  failure  to 
stop,  look  and  listen  while  traversing  the  three  hundred  and 
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thirty  feet  was  negligence  per  se,  and  that  a  non-suit  was  prop- 
erly entered.''® 

Deceased  approached  a  public  highway  crossing.  He  first 
came  to  a  sidetrack  on  which  were  two  freight  cars.  A  coal 
train  was  on  the  main  track  about  to  move.  He  stopped  on 
the  sidetrack  at  the  end  of  one  of  the  freight  cars.  He  re- 
mained there,  and  looked  as  far  as  he  could  until  the  coal  train 
moved  out.  As  soon  as  the  last  car  had  passed,  he  stepped 
out  on  to  the  main  track,  and  was  struck  and  killed  by  a  loco- 
motive which  was  following  the  coal  train,  about  sixty  feet 
behind.  The  evidence  as  to  whether  the  locomotive  made  a 
signal,  was  conflicting.  It  was  held  that  the  question  whether 
ordinary  care  demanded  that  deceased  should  wait  longer  be- 
hind the  freight  car,  or  that  he  should  step  out  into  the  space 
between  the  siding  and  the  main  track,  and  look  up  the  main 
track  before  stepping  on  it,  was  for  the  jury  to  answer,  and  not 
for  the  court.  A  verdict  and  judgment  for  the  deceased's  wife 
was  sustained.'^® 

Plaintiff  was  killed  at  night  while  riding  a  horse  over  a 
public  crossing.  There  were  no  witnesses  to  the  accident,  but 
the  evidence  for  the  plaintiff,  although  contradicted,  tended  to 
show  that  the  night  was  so  dark  that  the  engine  approaching  the 
crossing,  running  backward,  could  not  be  seen ;  that  it  gave  no 
warning  by  whistle  or  bell  of  its  approach ;  that  it  carried  no 
lights ;  that  it  could  not  be  seen  by  a  person  approaching  the 
crossing,  and  that  it  ran  so  noiselessly  that  it  could  not  be 
heard.  It  was  held  that  the  case  was  for  the  jury.  In  such  a 
case  the  presumption  is  that  the  deceased  performed  his  duty 
as  he  approached  the  crossing,  by  stopping,  looking  and  listen- 

If  a  person,  in  approaching  a  track,  had  an  opportunity  at  a 
distance  of  about  fifty  feet  from  the  track  to  see  it  for  about 
one  thousand  feet,  and  again  at  about  twenty-five  feet,  an  inter- 
vening obstruction  having  been  passed,  to  see  the  track  for  one 
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thousand  feet,  the  presumption  that  the  person,  who  was  killed 
by  a  train,  stopped,  looked  and  listened,  is  rebutted.®^ 

Plaintiff  was  killed  in  attempting  to  cross  at  a  crossing  over 
defendant's  tracks.  One  witness  testified  that  the  deceased, 
when  within  two  feet  of  the  track,  stopped  and  looked  both 
ways,  and  then  went  on  and  was  struck  by  the  engine  when 
about  the  middle  of  the  track.  Another  witness  testified  that 
when  the  engine  was  one  hundred  and  fifty  feet  from  the  cross- 
ing, he  saw  the  deceased  approaching  the  track,  and  that  he 
went  on  without  stopping  or  looking  and  stepped  in  front  of 
the  engine.  There  was  a  curve  in  the  track  a  short  distance 
from  the  crossing  and  an  embankment  at  its  side.  The  rate 
of  speed  at  which  the  plaintiff's  witnesses  testified  it  was  run- 
ning would  have  brought  the  engine  to  the  crossing  within 
a  few  seconds  of  the  time  when  it  was  first  visible  to  a  person 
standing  within  two  feet  of  the  track. 

The  lower  court  held  the  case  to  be  for  the  jury,  who  ren- 
dered a  verdict  for  plaintiff.  Defendant  appealed,  and  Fell,  J., 
said :  "The  case  presented  by  the  plaintiff's  testimony  was  not 
one  in  which  it  could  be  said  by  the  court  that  the  presump- 
tion that  the  deceased  stopped,  looked  and  listened  was  effectu- 
ally rebutted  by  the  facts  established,  or  that  having  seen  or 
heard  he  went  on  heedless  of  an  obvious  danger.  The  case 
was  necessarily  for  the  jury,  and  no  exception  was  tak^i  to  the 
general  charge  which  was  clear  and  adequate.  The  assign- 
ments relate  to  the  answers  to  the  points  for  charge.  It  ap- 
peared that  at  the  place  of  the  accident  the  tracks  of  the  Phila- 
delphia and  Erie  Railroad  are  nearly  parallel  to  those  of  the 
defendant's  road,  and  about  eighty  feet  distant  from  them,  and 
that  a  train  on  that  road  was  passing  at  that  time.  The  de- 
fendant's third  point  is:  *If  the  jury  finds  from  the  evidence 
that  the  plaintiff  was  struck  by  the  moving  train  of  the  defen- 
dant company,  which  was  plainly  visible  from  the  point  he  oc- 
cupied when  it  became  his  duty  to  stop,  look  and  listen,  he  must 
be  conclusively  presumed  to  have  disregarded  that  rule  of  law 
and  of  common  prudence,  and  to  have  gone  negligently  into  an 
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obvious  danger^  and  the  plaintiff  cannot  recover.'  The  fourth 
point  is :  *If  the  jury  find  from  the  evidence  that  the  plaintiff, 
when  approaching  the  track  of  defendant  company,  did 
stop,  look  and  listen  at  a  point  where  he  was  seen  by  the  fire- 
man on  the  locomotive  and  then  moved  forward  on  the  track 
of  the  defendant  company,  where  he  was  struck  by  the  moving 
train  which  was  carrying  a  headlight  in  full  blaze  upon  the  lo- 
comotive which  was  plainly  visible  to  him  at  the  time,  he  was 
guilty  of  contributory  n^ligence,  and  the  plaintiff  cannot  re- 
cover.' The  answer  to  the  third  point  is:  This  is  affirmed 
unless  you  find  from  the  evidence  that  his  attention  was  drawn 
or  attracted  to  the  train  on  the  Philadelphia  and  Erie  Railroad 
track  approaching  in  the  same  direction,  and  that  he  did  not 
see  the  approaching  train  upon  the  defendant's  track.'  The 
answer  to  the  fourth  point  is  substantially  the  same. 

"The  legal  propositions  presented  by  these  points  were  fairly 
raised  by  the  testimony,  and  they  should  have  been  affirmed 
without  qualifications. 

"In  the  case  before  us  the  noise  of  the  train  on  the  Philadel- 
phia and  Erie  Railroad  may  have  prevented  the  deceased  from 
hearing  the  train  which  was  approaching  the  crossing  on  de- 
fendant's road.  Whether  he  received  warning  by  the  sense 
of  hearing  was  a  fact  to  be  determined  by  the  jury,  and  the 
fact,  that  there  were  two  trains,  was  one  of  the  circumstances 
to  be  considered.  But  there  was  nothing  to  interfere  with  or 
confuse  his  vision.  If  he  did  not  look,  or  if  he  saw  the  train, 
and  went  on  he  was  negligent.  The  points  leave  no  ground  for 
the  assumption  that  the  trains  may  have  come  into  view  after 
he  looked.  The  case  presented  by  them  is  that  the  train  was 
plainly  visible  from  the  point  the  deceased  occupied  when  it 
became  his  duty  to  stop,  look  and  listen.  Seeing  a  train  on  the 
other  road  did  not  excuse  him  from  looking  for  one  on  the 
road  he  wasi  about  to  cross.  It  was  this  road  that  he  was 
bound  to  watch.  If  he  did  not  look  because  his  attention  was 
attracted  by  the  other  train,  he  was  nevertheless  negligent. 
The  qualifications  to  the  answers  to  the  third  and  fourth  points 
introduce  an  element  of  uncertainty  which  would  go  far  toward 
abrogating  a  wise  and  well-established  rule  that  a  person  can- 
not recover,  if,  in  spite  of  what  his  senses  must  teach  him,  if 
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he  uses  them,  he  steps  in  front  of  a  moving  train.  The  hypo- 
thetical case  presented  by  the  second  point  is  that  the  deceased 
saw  or  heard  an  approaching  train.  He  may  have  heard  a  train 
approaching  on  the  defendant's  road  and  have  mistaken  the 
noise  made  by  it  for  the  noise  of  the  train  on  the  other  road. 
As  stated  before,  the  circumstances  that  two  trains  were  so  near 
the  crossing  may  have  confused  and  misled  him.  Whether 
on  this  ground  he  was  negligent  was  for  the  jury,  and  it  would 
not  have  been  error  to  have  refused  the  point.  The  defendant's 
third  and  fourth  assignments  of  error  are  sustained,  and  the 
judgment  is  reversed  with  a  venvre  facias  de  novo" ®^ 

Speed. 

1 68.  Proof  of  excessive  speed  at  a  crossing,  when  accom- 
panied by  facts  showing  proper  safeguards  for  the  customary 
and  ordinary  use  of  the  crossing  is  insufficient  to  take  the  case 
to  the  jury.  In  attempting  to  drive  over  a  grade  crossing  of  a 
railroad  company  plaintiff's  wagon  became  stalled  on  the 
tracks  of  the  railroad  company  by  reason  of  the  snow  and  ice 
on  the  planking.  Before  the  horses  could  be  unhitched  from 
the  wagon,  a  train  traveling  at  the  rate  of  sixty  miles  an  hour 
arrived  and  killed  the  two  horses.  Effort  was  made  by  the  em- 
ployees of  the  railroad  to  give  notice  to  the  approaching  train 
by  dispatching  a  man  toward  it  with  a  red  flag,  and  by  drop- 
ping a  block  signal  seventy-five  feet  beyond  the  crossing.  The 
engineer,  however,  was  unable  to  stop  the  train  after  seeing  the 
signal  before  the  collision  occurred.  It  appeared  that  the  cross- 
ing could  be  seen  at  a  distance  of  about  forty-four  hundred 
feet,  looking  through  a  tunnel ;  that  the  crossing  was  protected 
by  gates  in  charge  of  a  gateman,  and  that  the  wagon  had  am- 
ple time  to  make  the  crossing  if  it  had  not  become  stalled.  The 
court  refused  to  take  off  a  non-suit,  as  there  was  not  sufficient 
evidence  of  the  railroad  company's  negligence  to  submit  the 
case  to  the  jury.®' 

Where  a  grade  crossing  is  shown  to  be  in  a  sparsely  settled 

82  Muscarro  v.  New  York  Central  &  Hudson  River  R,  R.,  192  Pa.  8 

(1899.) 

83  Custer  V,  Baltimore  &  Ohio  R.  R.,  19  Super.  Ct.  365  (1902)  ;  s.  c 

8  Del.  368  (1902) ;  affirmed  in  206  Pa.  529  (1903) 
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township  two  miles  on  one  side  and  five  miles  on  the  other 
side  from  other  crossings,  the  court  should  declare  as  a  matter 
of  law  that  the  railroad  is  not  negligent  in  running  its  trains  by 
the  crossing  without  checking  speed,  the  view  being  unob- 
structed.®* 

In  an  action  to  recover  damages  for  a  child  killed  at  a 
grade  crossing  evidence  that  a  city  ordinance  forbade  trains 
to  be  run  at  a  higher  rate  of  speed  than  five  miles  an  hour,  may 
be  considered  in  ascertaining  whether  or  not  the  train  was  be- 
ing n^ligently  run,  but  such  an  ordinance  is  not  in  itself  evi- 
dence of  negligence.®* 

If  a  person  is  placed  in  a  dangerous  position  by  reason  of  the 
high  rate  of  speed  of  defendant's  engine,  he  cannot  be  charged 
with  negligence  if  he  becomes  bewildered  and  steps  the  wrong 
way.** 

In  determining  the  contributory  negligence  of  a  person  at  a 
grade  crossing  it  is  not  only  necessary  to  consider  the  plaintiff's 
conduct,  but  also  that  of  the  defendant.  Both  parties  have  the 
right  to  be  at  the  crossing,  and  each  party  has  also  the  right  to 
act  with  the  belief  that  the  other  will  exercise  his  right  at  the 
place,  in  the  manner  and  way  his  duty  required  him  to  do. 
The  duty  of  those  in  charge  of  the  locomotive  is  to  run  the  lo- 
comotive at  a  rate  of  speed,  not  dangerous  to  pedestrians  exer- 
cising due  precautions.  The  pedestrian  is  justified  in  believing 
that  the  railroad  employees  will  perform  their  duty  in  this  re- 
spect, and  can  act  on  such  assumption  without  any  imputation 
of  negligence.  If  a  locomotive  approaches  a  crossing  at  such 
a  reckless  rate  of  speed  as  to  prevent  a  person,  by  the  use  of 
sight  and  hearing  in  the  position  which  he  has  placed  himself 
and  which  would  have  been  safe  had  the  railroad  company  used 
the  care  demanded  of  it>  he  cannot  be  charged  with  negli- 
gence.®^ 

The  testimony  of  a  passenger  whose  training  or  experience 
had  not  qualified  him  to  judge  of  speed,  that  "a  train  was  run- 

84  Carman  v.  Centra]  R.  R.  of  New  Jersey,  10  Kulp  87  (1900) ;  affirmed 
in  195  Pa.  440  (1900.) 

85  Lederman  v.  Pennsylvania  Railroad,  165  Pa.  118  (1895.) 

86  Bard  v.  Philadelphia  &  Reading  Ry.,  199  Pa.  94  (1901.) 

87  Bard  v.  Philadelphia  &  Reading  Ry.  Co.,  199  Pa.  94  (1901.) 
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ning  at  the  rate  of  sixty  miles  an  hour"  on  a  rainy  day  across 
a  country  crossing  is  insufficient  to  carry  a  case  to  the  jury,  es- 
pecially when  such  testimony  is  contradicted  by  the  schedule 
of  the  train  and  the  positive  evidence  of  the  engineer.*® 

Bimalfl. 

169.  While  in  grade  crossing  cases  affirmative  evidence  that 
a  whistle  was  sounded  or  a  bell  rung  is  entitled  to  great  weight, 
yet  if  there  is  no  such  affirmative  evidence  offered,  the  evidence 
of  one  person  who  was  in  close  proximity  to  the  crossing  when 
the  accident  occurred,  that  no  whistle  was  sounded  nor  bell 
rung,  is  sufficient  to  carry  the  case  to  the  jury,  if  the  presump- 
tion  that  the  person  killed,  stopped,  looked  and  listened,  is  un- 
rebutted.®* 

The  testimony  of  a  passenger  alone  that  he  did  not  hear  any 
whistle  or  bell,  as  a  train  approached  a  country  crossing  when 
contradicted  by  the  testimony  of  the  engineer,  fireman,  conduc- 
tor and  brakeman  is  merely  a  scintilla  of  negligence,  and  is  in- 
sufficient to  carry  a  case  to  the  jury  on  the  question  of  a  rail- 
road company's  negligence.*® 

Where  the  testimony  of  two  witnesses,  who  were  interested 
in  the  arrival  of  a  train,  supported  by  the  testimony  of  two 
other  witnesses  that  none  of  them  heard  any  bell  rung  as  a  train 
approached  a  crossing  is  contradicted  by  the  testimony  of  four 
of  the  crew  in  charge  of  the  train,  the  case  is  for  the  jury.*^ 

A  person  injured  at  a  railroad  crossing  on  a  dark  night  is 
entitled  to  have  his  case  submitted  to  the  jury  where  the  evi- 
dence on  his  behalf,  although  contradicted,  tended  to  show  that 
the  train  which  caused  the  injury  approached  the  crossing 
without  ringing  a  bell  or  giving  a  signal,  that  a  car  was  left 
standing  over  the  sidewalk ;  that  plaintiff  in  going  around  the 
car  "stopped,  looked  and  listened"  before  going  upon  the  track, 

88  Knox  V.  Philadelphia  &  Reading  Ry.,  202  Pa.  504  (1902) ;  affirming 
17  Montg.  177  (1901.) 

89  Havcrstick  v.  Pennsylvania  R.  R.,  171  Pa.  loi  (1895.) 

90  Knox  V.  Philadelphia  &  Reading  Ry.,  202  Pa.  504  (1902)  ;  affirming 
17  Montg.  177  (1901.) 

91  Daubert  v,  Delaware,   Lackawanna  &  Western  R.   R.,  199   Pa.   345 
(1901.) 
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and  that  he  sttimbled  over  a  pile  of  snow,  dirt  and  ice  which  he 
encountered.®* 

In  an  action  by  a  father  to  recover  damages  for  the  death  of 
his  children,  it  appeared  that  the  children  were  riding  in  an 
omnibus  which  was  run  into  at  a  crossing. 

Plaintiff  alleged  that  the  engineer  did  not  give  timely  no- 
tice of  the  approach  of  the  train,  and  that  he  did  not  stop  the 
train  after  he  had  seen  the  omnibus  on  the  track,  either  because 
the  appliances  furnished  for  that  purpose  were  defective  or  be- 
cause he  failed  to  use  them  properly.  Plaintiff  testified  that  he 
was  in  a  carriage  an  eighth  of  a  mile  back  of  the  omnibus,  and 
because  of  his  solicitude  foi^  the  safety  of  his  children  who 
were  in  the  omnibus,  he  listened  for  signals  of  the  approach  oi 
the  train  and  heard  none.  A  witness  called  by  him  testified 
that  the  whistle  was  sounded  six  times  when  the  engine  was  at 
a  point  not  fixed  with  precision  as  to  distance,  but  which  was 
at  the  south  end  of  a  cut,  the  north  end  of  which  was  five  hun- 
dred and  seventy  feet  from  the  crossing,  and  that  from  this 
point  the  bell  was  rung  continuously  until  the  collision  took 
place.  The  fireman  of  the  engine,  who  was  called  by  the  plain- 
tiff testified  that  the  engineer  applied  the  brakes  and  sanded 
the  track  as  soon  as  he  saw  the  horses ;  that  he  did  everything 
in  his  power  to  stop  the  train,  and  that  the  appliances  were  all 
in  good  order,  with  the  possible  exception  of  one  of  the  pipes 
by  which  sand  was  conducted  to  the  tracks  which  had  been 
clogged  by  dampness  during  the  trip.  The  testimony  showed 
that  the  train  was  running  at  the  rate  of  fifteen  or  twenty  miles 
an  hour  at  the  crossing  and  after  the  efforts  of  the  engineer  to 
slacken  its  speed ;  it  was  held  that  a  non-suit  was  properly  en- 
tered.®» 

Plaintiff's  son,  an  infant  seven  years  and  eleven  months  old, 
was  struck  by  a  train  of  defendant  company  at  a  crossing  and 
instantly  killed.  The  evidence  tended  to  show  that  the  train 
was  running  rapidly  on  a  straight  track,  and  that  the  engineer 
had  a  clear  view  thereof  from  his  cab  window  for  two  miles 


92  Howctt  V,  Philadelphia,  Wilmington  &  Baltimore  R.  R.,  166  Pa.  607 

(1895.) 

93  Jones  v.  Lehigh  k  New  England  R.  R.,  202  Pa.  81  (1902.) 
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ahead.  A  witness  for  the  plaintiff  testified  that  plaintiff's  son 
started  on  a  run  from  the  house,  accompanied  by  his  dog;  that 
he  seemed  not  to  have  observed  the  approaching  train  and  never 
stopped  until  he  was  struck  by  the  locomotive  on  the  crossing. 
On  the  other  hand,  the  fireman  testified  that  when  the  train  was 
half  a  mile  distant  from  the  scene  of  the  accident  he  noticed  the 
boy  at  the  crossing,  standing  four  or  five  feet  from  the  left  rail, 
the  dog  being  between  the  tracks ;  that  he  so  remained  facing 
the  coming  train,  until  the  engine  was  as  near  to  him  as  the 
length  of  two  or  three  rails,  when  he  ran  as  fast  as  he  could 
in  an  attempt  to  cross  the  track ;  that  when  he  got  on  the  middle 
of  the  track  he  disappeared  from  view,  the  front  of  the  engine 
concealing  him,  and  that  he  then  went  quickly  to  the  right  hand 
side  of  the  engine,  and  looking  back  saw  a  boy  that  he  supposed 
was  the  same  standing  near  the  rear  of  the  train  uninjured. 
The  engineer  testified  that  he  did  not  see  the  boy  at  all.  It  was 
admitted  that  the  whistle  was  not  blown,  nor  the  bell  rung, 
south  of  the  whistling  post,  which  was  two  hundred  and 
seventy-eight  rods  and  thirteen  feet  north  of  the  crossing  where 
the  accident  occurred.  It  was  held  that  it  was  for  the  jury  to 
decide  whether  some  danger  signal  should  not  have  been  given, 
and  a  verdict  and  judgment  for  plaintiff  was  sustained.  The 
court  said :  "We  do  not  say  that  it  was  the  duty  of  those  in 
charge  of  the  train  to  stop  or  perhaps  even  to  slacken  speed,  but 
it  was  for  the  jury  to  say  whether  some  danger  signal  should 
not  have  been  given.  The  whistle  and  bell  on  a  locomotive 
ought  to  be  used,  not  merely  in  an  effort  to  save  those  who  are 
in  actual  peril,  but  as  well  to  warn  those  who,  there  is  any  rea- 
son to  fear,  may  involuntarily  put  themselves  in  place  of  dan- 
ger. It  is  quite  probable  that  a  few  short,  sharp  sounds  of  the 
whistle  would  have  aroused  and  alarmed  the  boy  and  caused 
him  to  advance  or  retreat  to  a  place  of  safety  instead  of  wait- 
ing until  the  locomotive  was  almost  upon  him."  •* 

Where  a  father  suing  for  the  death  of  his  children  at  a  rail- 
road crossing  testifies  that  he  was  in  a  carriage  an  eighth  of  a 
mile  back  of  the  omnibus  which  carried  his  children,  and  be* 
cause  of  his  solicitude  for  their  safety,  listened  for  signals  of 

94  Eply  V.  Lehigh  Valley  R.  R.,  3  Super.  Ct.  509  (1897.) 
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the  approach  of  the  train  and  heard  none,  his  testimony  is  not 
of  that  purely  negative  character  which  is  entitled  to  no  weight 
when  opposed  to  affirmative  testimony,  nor  is  the  effect  of  his 
testimony  destroyed  as  a  matter  of  law  by  the  fact  that  it  was 
contradicted  by  a  witness  called  by  himself.®* 

A  railroad  company  cannot  be  declared  to  have  performed 
its  full  duty  towards  travelers  upon  the  highways  crossed  by 
its  railroad  by  reason  of  the  fact  that  the  rattling  and  rumbling 
of  the  engine  were  such  as  to  be  heard  more  than  half  a  mile 
away.®* 

The  rule  applicable  to  grade  crossings  that  it  is  negligence 
in  the  railroad  company  not  to  give  warning  on  approaching 
them  has  no  application  to  under  and  over  crossings  of  streets 
in  a  city.®^' 

In  an  action  by  a  widow  to  recover  damages  for  the  death 
of  her  husband,  where  five  witnesses  for  the  company  testify 
that  lights  were  displayed,  the  bell  rung  and  the  whistle  blown, 
and  two  witnesses  for  the  plaintiff  testify  that  they  did  not  see 
the  lights,  nor  hear  the  bell  or  whistle,  it  is  reversible  error  for 
the  court  not  to  give  adequate  instructions  as  to  the  relative 
value  of  positive  and  negative  testimony.®® 

Safety  Ghites  and  Flagmen. 

170.  Safety  gates  are  erected  for  the  proper  protection  of 
the  traveling  public,  and  a  city  and  a  railroad  company  will 
not  be  enjoined  from  establishing  a  safety  gate  at  a  point  where 
it  will  project  over  complainant's  sidewalk,  obstructing  the 
view  of  goods  in  his  store  window,  where  there  is  no  evi- 
dence  to  show  that  the  discretion  of  the  city  and  company  has 
not  been  properly  exercised.®® 

Safety  gates  on  a  city  street  at  a  railroad  crossing  are  a 
warning  of  the  passing  of  trains,  not  only  to  vehicles,  but  to 
pedestrians;  and  if,  in  disregard  thereof,  a  pedestrian  pass  a 

95  Jones  V.  Lehigh  &  New  England  R.  R.,  202  Pa.  81  (1902.) 

96  Faust  V.  Philadelphia  &  Reading  Ry.,  191  Pa.  420  (1899.) 

97  Farley  v.  Harris,  186  Pa.  440  (1898.) 

98  Hess  V,  William^port  &  North  Branch  R.  R.  Co.,  181  Pa.  492  (1897-) 

99  Rosenbaum  v,  Philadelphia  &  Reading  R.  R.  &  Reading  City,  19  Pa. 
C  C  R.  666  (1897.) 
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gate  which  is  closed,  in  broad  daylight,  enters  upon  the  cross- 
ing, and  while  watching  one  train  is  struck  by  another  and 
killed,  his  contributory  negligence  will  prevent  recovery.^*^^ 

Safety  gates  which  should  be  closed  in  case  of  danger,  are, 
when  opened,  an  invitation  to  the  traveler  on  the  highway  to 
cross,  and  while  this  fact  does  not  relieve  him  from  the  duty 
of  exercising  care,  it  is  a  fact  for  the  consideration  of  the  jury 
in  determining  whether  he  exercised  care  according  to  the  cir- 
cumstances. This  rule,  however,  does  not  apply  to  a  person 
who  reaches  the  place  of  danger  by  walking  along  the  rail- 
road.^^^ 

Plaintiff's  husband  went  upon  a  roadbed  of  a  railroad  and 
walked  thereon  about  a  square  to  a  public  crossing.  At  this 
crossing  he  stood  on  one  side  of  the  tracks.  The  gates  were 
not  closed,  and  the  watchman  was  in  his  box.  A  train  was 
standing  on  the  side  of  the  street  where  he  stopped.  He  started 
over  the  crossing,  and  as  he  stepped  off  the  track  where  the 
train  was  standing  to  the  next  track,  he  was  struck  by  a  loco- 
motive coming  towards  him  on  that  track,  and  killed.  It  was 
a  dark  and  rainy  day,  and  the  steam  from  the  standing  loco- 
motive settled  near  the  ground,  obstructing  the  sidewalk.  No 
signal  was  given  by  the  train  which  struck  the  deceased.  The 
court  held  that  a  non-suit  was  properly  entered  inasmuch  as 
the  deceased  was  in  no  sense  a  traveler  from  the  street  ap- 
proaching danger,  and  about  to  exercise  a  right  common  to 
the  public,  that  of  crossing  the  railroad.  Mr.  Justice  Dean 
said :  "The  watchman  will  not  be  on  the  lookout  to  warn  him, 
nor  will  the  gates  be  lowered  to  stop  him.  These  saf^^ards 
are  to  keep  people  from  going  on  the  crossing  on  the  approach 
of  trains,  not  to  warn  them  to  get  off.  The  deceased  was 
bound  to  know  the  purpose  of  the  gates  and  the  watchman,  and 
that  they  were  not  there  to  guard  against  danger  to  those  us- 
ing the  crossing  from  the  direction  of  outgoing  and  incoming 
trains."  ^<>« 

An  act  done  on  a  sudden  emergency  when  life  is  apparently 
in  peril,  is  not  negligent  even  though  it  be  mistaken. 

100  Sheehan  v,  Philadelphia  &  Reading  R.  R.,  i66  Pa.  354  (1895) 
loi  Matthews  v,  Phila.  &  Reading  R.  R.,  161  Pa.  28  (1894) ;  Roberts  v. 
Del.  &  Hudson  Canal  Co.,  i77  Pa.  183  (1896.) 
102  Matthews  v.  Phila.  &  Reading  R.  R,  161  Pa.  28  (1894.) 
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Thus  a  watchman  at  a  railroad  crossing  cannot  be  charged 
with  negligence  in  running  in  front  of  a  horse  and  carriage 
approaching  a  highway  to  arrest  the  progress  of  the  carriage, 
and  to  prevent  its  inevitable  destruction  and  probable  death  of 
its  occupants  by  an  approaching  train.  If  in  consequence  of 
the  act  of  the  watchman  the  horses  take  fright,  and  in  turning 
throw  the  occupants  from  the  carriage  and  injure  them,  the 
railroad  company  is  not  liable  for  their  injuries.^®* 

A  railroad  company,  in  running  its  trains  over  a  crossing, 
must  exercise  the  care  required  by  all  the  circumstances,  and 
the  failure  to  perform  this  is  negligence.  It  must  adopt  and  use 
some  means  for  the  protection  of  those  who  may  be  crossing 
its  tracks  at  their  intersection  with  a  public  highway.  But 
what  particular  means  shall  be  used  to  protect  the  public  when 
using  the  crossing  with  due  care  is  left  to  the  railroad  com- 
pany which  operates  the  road,  the  law  merely  demanding  and 
requiring  reasonable  care  in  view  of  all  the  circumstances.^®* 

Where  the  gates  at  a  railroad  crossing  are  habitually  kept 
closed,  and  only  opened  for  the  passage  of  vehicles,  it  is  for  the 
jury  to  say  whether  the  closed  gates  are  any  warning  to  pe- 
destrians, but  where  a  person  attempts  to  cross  on  foot  at  a 
time  when  the  gates  are  closed  without  asking  the  gateman 
for  information,  and  is  run  over  by  a  train,  his  contributory 
negligence  will  warrant  the  court  in  entering  a  non-suit.^  *^* 

Where  plaintiffs  in  attempting  to  drive  across  the  tracks  were 
induced  to  do  so  by  a  mistaken  signal  given  by  the  flagman,  and 
there  was  evidence  which,  although  contradicted,  tended  to 
show  that  no  bell  was  rung,  or  whistle  blown  and  that  the  train 
was  running  at  an  unusual  rate  of  speed,  the  case  is  for  the 
jury.^<*« 

Where  the  plaintiff  approached  a  grade  crossing  over  de- 
fendant's tracks  at  a  time  when  the  safety  gates  were  lowered, 
and  it  appeared  from  the  testimony  of  plaintiff  and  his  wit- 
nesses that  the  horse  was  frightened  by  the  escape  of  steam 

103  Floyd  V,  Phila.  &  Reading  R.  R.,  162  Pa.  29  (1894.) 

104  Seifred  v,  Pennsylvania  R.  R.,  206  Pa.  399  (1903.) 

105  Sheehan  v.  Philadelphia  &  Reading  R.  R.,  15  Fa.  C.  C.  R.  209'  (1894)  ; 

3  Dist  32s  (18IM.) 

106  G>leman  v.  Pennsylvania  R.  R.,  195  Fa.  485  (1900.) 
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from  the  engine  and  the  blowing  of  the  whistle,  it  is  not  error 
for  the  court  to  charge  that  the  fact  of  the  safety  gates  being 
lowered  and  kept  down  for  a  period  of  time  longer  than  that 
allowed  by  the  city  ordinance  was  not  the  proximate  cause  of 
the  accident  **^^ 

Plaintiff  was  killed  at  a  grade  crossing.  It  appeared  from 
the  evidence  that  the  company  had  erected  gates  at  the  crossing 
but  that  at  the  time  of  the  accident  the  gates  were  up  and  that 
no  watchman  was  in  charge  of  them,  and  that  no  whistle  or  bell 
was  sounded  by  the  approaching  train. 

Defendant  alleged  contributory  negligence  on  the  part  of  the 
plaintiff  for  failure  to  stop,  look  and  listen,  and  two  or  three 
witnesses  testified  in  support  of  the  defendant's  allegation. 
It  was  held  that  as  the  testimony  in  r^^rd  to  plaintiff's  stop* 
ping  and  listening  was  conflicting,  and  as  the  burden  of  proof 
was  upon  the  defendant  to  show  that  plaintiff  failed  to  stop, 
look  and  listen  the  court  would  not  be  warranted  in  with- 
drawing the  case  from  the  jury.^^® 

The  fact  that  a  railroad  company,  under  certain  conditions, 
maintained  a  crossing  with  safety  gates,  but  without  a  watch- 
man or  gateman  is  sufficient  in  itself  to  warrant  a  jury  in  in- 
ferring negligence  on  the  part  of  the  railroad  company.^®* 

Plaintiff,  in  approaching  a  crossing  where  his  view  was  ob- 
structed, nevertheless  stopped,  looked  and  listened.  He  testi- 
fied that  the  I  safety  gate  was  raised,  and  that  the  flagman  sig- 
nalled for  him  to  cross;  that  he  started,  and  at  the  first  mo- 
ment when  a  view  of  the  track  could  be  had,  he  saw  a  train 
coming  rapidly  towards  him,  so  near  to  him  as  to  make  escape 
impossible.  It  was  held,  reversing  a  non-suit  entered  by  the 
court  below  that  the  case  was  for  the  jury.^^^ 

A  gateman  at  a  railroad  crossing  owes  a  higher  degree  of 
care  to  an  infant  than  to  an  adult,  and  while  lowered  gates  are 
sufficient  warning  to  an  adult,  he  does  not  perform  his  full  duty 


107  Simmons  v.  Pennsylvania  R.  R.,  199  Pa.  232  (1901.) 

108  Hughes  V.  Delaware  &  Hudson^  Canal  Co.,  i  Lacka.  215  (1895)  ;  4 
Dist.  574  (1895.) 

109  Hughes  V.  Delaware  &  Hudson  Canal  Co.,  i  Lacka.  215  (1895)  ;  4 
Dist.  574  (1895.) 
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to  an  infant  of  tender  years  by  merely  lowering  the  gate;  he 
should  go  further  and  give  her  the  warning  that  it  is  proper 
to  give  to  a  child  in  the  circumstances  in  which  it  is  placed. 

Plaintiff,  a  child  of  tender  years,  was  injured  by  being 
struck  by  a  train  at  a  point  where  defendant's  railroad  crossed 
a  street  at  grade.  A  flagman  was  stationed  at  the  street  and 
lowered  the  gates  while  a  train  on  the  west  bound  track 
passed;  that  as  the  train  was  passing  a  little  girl  of  seven 
years  came  to  the  crossing,  and  as  the  gates  did  not  extend 
over  the  sidewalk  and  were  constructed  in  such  a  manner  as  to 
enable  her  to  walk  under  them,  she  either  came  by  the  side- 
walk or  under  the  gate  and  stood  by  the  flagman.  When  the 
train  passed,  she  walked  with  him  to  the  east  track,  where  he 
stopped,  but  she  kept  on  as  if  to  cross  it;  he  called  her  back, 
and  she  returned  and  stood  near,  facing  him,  and  while  thus 
situated  an  incoming  train  struck  and  seriously  injured  her. 
It  was  held  that  the  plaintiff  could  recover.  The  court  said : 
"Injury  to  a  child  is  a  misfortune  without  remedy  in  the  ab- 
sence of  negligence  on  the  part  of  him  who  caused  the  injury ; 
but  if  the  latter  be  guilty  of  n^ligence  the  heedlessness  of 
danger  by  the  child  is  no  protection  to  him.  The  defendant 
did  give  notice  to  the  public,  that  is  to  all  capable  of  compre- 
hending the  notice,  of  the  coming  train ;  it  gave  no  notice  to 
children  so  young  as  to  render  them  incapable  of  understand- 
ing it.  When  the  flagman  saw  this  child  going  into  danger, 
notwithstanding  the  notice,  it  was  his  duty  so  far  as  he  could 
do  so  with  r^^rd  to  his  other  duties  to  protect  it."  "^ 

Where  a  person  who  was  about  to  cross  a  railroad  track  is 
suddenly  confronted  by  a  train,  and  steps  back  to  a  position 
which  he  thought  safe,  and  the  gateman  regarding  his  posi- 
tion as  perilous  runs  forward  with  a  warning  to  get  back,  and 
his  warning  not  being  heeded  attempts  to  force  him  back,  and 
in  the  struggle  the  person  is  thrown  under  the  approaching 
train,  as  the  struggle  is  the  proximate  cause,  there  can  be  no 
recovery.^** 

It  is  not  negligence  per  se  for  a  railroad  company  not  to 


III  Jones  V.  Harris,  i86  Pa.  469  (1898.) 
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guard  a  crossing  with  a  flagman  or  watchman.  It  is  only  one 
of  the  elements  to  be  considered  with  others  in  determining 
whether  the  company  is  negligent.^  ^* 

Crossing  Over  Sidings. 

171.  A  person  who  crosses  over  a  private  siding  at  a  public 
crossing  without  stopping,  looking  and  listening,  when  he 
knows,  or  ought  to  know,  that  the  siding  is  used  for  moving 
cars,  is  guilty  of  contributory  negligence.  Defendant  was 
strudc  by  a  couple  of  cars  which  were  being  shunted  over  a 
crossing,  just  as  he  was  about  to  step  on  the  track.  Before  at- 
tempting to  cross  he  stood  talking  at  a  point  about  fifty  feet 
from  the  crossing,  which  was  being  used  at  the  time  in 
shifting  cars.  He  walked  from  this  point  about  one  hundred 
and  seventy-seven  feet,  and  when  within  a  few  feet  of  the 
tracks  he  had  an  unobstructed  view  of  the  track  for  about  two 
hundred  feet.  He  was  familiar  with  the  street  and  crossing 
and  the  ordinary  use  of  the  siding,  and  had  been  for  years. 
The  cars  which  struck  him  were  coming  at  a  speed  of  about 
five  or  six  miles  an  hour.  It  was  held  that  the  plaintiff  was 
not  entitled  to  recover.^  ^* 

A  railroad  company  is  not  negligent  in  shifting  cars  on  to  a 
siding,  by  shunting  them  in  detached  from  the  engine.*** 

Negligence  of  Driver  of  Vehicle  Not  Imputed  to  Occupants. 

172.  The  negligence  of  the  driver  of  a  vehicle  at  a  railroad 
crossing  cannot  be  imputed  to  the  occupants  of  the  vehicle.**** 

A  passenger  in  a  street  car  approaching  a  grade  crossing  of 
a  railroad,  is  not  bound  to  look  out  and  listen  for  approaching 
trains,  and  is  under  no  duty  to  jump  off  the  car  in  apprehen- 
sion of  a  possible  collision. 

After  a  street  car  had  stopped  about  seventy-five  feet  from 
the  grade  crossing,  the  watchman  raised  the  gates,  the  car 
started,  and  when  it  reached  the  track  a  second  locomotive  fol- 
lowing the  one  that  had  passed  struck  the  car,  and  a  passenger, 

113  Seifred  v.  Pennsylvania  R.  R.,  206  Pa.  399  (1903.) 

114  Fox  V.  Pennsylvania  R.  R.,  195  Pa.  538  (1900.) 

115  Fox  t;.  Pennsylvania  R.  R.,  195  Pa.  538  (1900.) 

116  Jones  V,  Lehigh  &  New  England  R.  R.,  2012  Pa.  81  (1902.) 
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who  was  crippled  in  both  feet,  was  injured.  It  was  held  that  it 
was  error  for  the  trial  court  to  charge  that  if  plaintiff,  by  look- 
ing out,  could  have  learned  whether  a  locomotive  was  ap- 
proaching, and  could  have  gotten  off  before  the  collision,  and 
did  not  do  so,  he  would  be  guilty  of  contributory  negligence, 
and  could  not  recover.^  ^^ 

173.  Although  the  weight  of  evidence  as  to  whether  proper 
notice  was  given  of  the  approach  of  the  train  at  the  crossing 
may  be  with  the  defendant,  yet  the  case  must  be  submitted  to 
the  jury  if  three  witnesses  for  the  plaintiff  testify  that  they 
were  listening  for  some  signal  by  bell  or  whistle  of  the  ap- 
proach of  the  train,  and  heard  none.^^* 

It  is  error  to  admit  the  opinion  of  witnesses  to  show  that  the 
crossing  was  dangerous,  where  the  facts  disclosed  by  the  evi- 
dence give  an  intelligent  description  of  the  situation.^^* 

Where  there  are  two  places  at  which  a  person  approaching 
a  grade  crossing  might  have  stopped,  looked  and  listened,  and 
the  relative  advantages  and  disadvantages  of  each  place  can 
only  be  described  in  a  general  way,  it  is  proper  for  witnesses 
who  are  familiar  with  both  places  to  supplement  their  descrip- 
tion with  their  opinion. 

The  general  habit  of  the  public  to  stop,  look  and  listen  at  one 
of  the  two  places  is  persuasive  evidence  that  that  place  is  the 
right  one.**® 

A  witness  will  not  be  permitted  to  testify  as  to  the  duties  of 
railroad  engineers  at  railroad  crossings  unless  he  is  an  engi- 
neer, or  is  qualified  otherwise  on  the  subject.*** 
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NEGLIGENCE — FRIGHTENING    HORSES. 
174.  Frightening  Horses. 
Fri|rbt«xiing  Horses. 

174.  The  blowing  of  a  whistle  by  a  locomotive  engineer  is 
a  lawful  act;  the  emission  of  steam  and  smoke,  where  steam 
propels  machinery  is  a  necessary  incident  of  the  use  of  steam, 
and  therefore  not  of  itself  unlawful.  Both  the  blowing  of  the 
whistle  and  the  escape  of  steam  and  smoke  may  be  negligent, 
and,  therefore,  unlawful  according  to  circumstances.  If  the  cir- 
cumstances themselves  do  not  warrant  an  inference  of  unlaw- 
ful use,  the  mere  fact  that  an  accident  was  caused  by  either  is 
not  sufficient  to  convict  of  negligence. 

Deceased  was  driving  on  a  country  road  near  a  deep  cut  of 
a  railroad.  A  train  had  stopped  at  a  station  four  hundred 
yards  from  the  cut,  and  then  started  toward  the  cut.  When 
the  locomotive  was  in  the  cut,  the  vehicle  on  the  highway  was 
not  visible  to  the  engineer,  and  the  railroad  in  front  of  him 
was  visible  only  for  a  short  distance,  because  of  the  curve.  As 
the  engineer  approached!  the  cut  he  blew  the  whistle  loudly 
when  entering,  and  when  in  the  cut,  smoke  and  steam  in  large 
quantities  escaped ;  the  deceased,  being  on  the  highway  above, 
his  horse  took  fright,  either  because  of  the  whistle  or  the 
smoke  or  because  of  both.  It  was  held  that  the  plaintiff  was 
properly  non-suited.^ 

The  court  will  not  reverse  a  verdict  and  judgment  in  plain- 
tiff's favor,  where  it  appears  from  his  evidence  that  after  he 
had  crossed  the  tracks  his  horse  became  frightened  by  the  es- 
cape of  steam  and  backed  into  danger  again;  that  the  steam 
complained  of  was  not  the  usual  and  unavoidable  escape  from 

I  Webb  V,  Philadelphia  &  Reading  Ry.,  8  Del.  413  (i9^) ;  202  Pa.  511 
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a  locomotive,  but  from  a  heating  apparatus  for  passenger  cars 
situated  at  or  near  the  crossing,  and  that  the  steam  hung  about 
the  point  of  escape  to  a  greater  degree  than  usual  on  account 
of  the  dampness  and  fogginess  of  the  morning.^ 

Plaintiff  averred  that  while  he  was  driving  a  team  of  horses, 
defendant's  engineer,  on  a  dummy  engine,  sounded  the  whistle 
of  the  engine  in  an  unusual  and  extraordinary  manner  as  he 
approached  plaintiff's  wagon,  which  was  on  the  other  track, 
and  that  plaintiff's  horses  were  thereby  frightened  and  ran  in 
front  of  the  engine.  It  was  held  that  the  case  was  for  the 
jury.* 

Plaintiff,  in  approaching  a  railroad  crossing,  stopped  about 
three  hundred  feet,  at  a  point  where  she  had  a  view  of  the 
tracks.  She  then  proceeded.  From  a  point  on  the  highway, 
fifty-five  feet  from  the  tracks  to  the  tracks,  there  was  an  unob- 
structed view  of  the  railroad  for  a  distance  of  five  hundred 
feet.  When  plaintiff  was  about  to  go  upon  the  crossing  a 
hand-car  approached  and  frightened  her  horse,  causing  him  to 
turn  sharply  and  upset  the  carriage.  There  was  no  collision  be- 
tween the  hand-car  and  the  carriage  or  horse.  Several  wit- 
nesses testified  that  the  point  where  the  plaintiff  stopped  was 
not  the  usual  place  for  stopping.  It  was  held  that  plaintiff 
was  guilty  of  contributory  negligence,  and  that  a  non-suit  was 
properly  entered.* 

A  turnpike  company  operated  a  steam  passenger  railway  on 
its  road.  Plaintiff  was  sitting  on  top  of  a  load  of  hay,  driving 
along  the  turnpike,  when  he  saw  a  dummy  engine  coming  in 
the  opposite  direction.  The  horses  became  frightened,  and 
plunging  around  broke  the  front  wheels  of  the  wagon  and  ran 
away,  and  plaintiff  was  thrown  to  the  ground  and  seriously  in- 
jured. He  testified  that  his  horses  took  fright  when  the  dummy 
engine  was  about  thirty  or  forty  yards  off ;  that  he  signalled  the 
conductor  and  engineer  to  stop,  but  they  disregarded  him; 
smiled  in  his  face  and  made  no  effort  to  shut  off  the  escaping 
steam,  the  cause  of  his  horses'  fright.    It  was  held  that  there 

2  Mendenhall  v,  Philadelphia,  Wilmington  &  Baltimore  R.  R,.  202  Pa. 
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was  sufficient  evidence  of  negligence  on  the  part  of  the  com* 
pany  to  sutxnit  the  case  to  the  jury.* 

Where  cars  were  left  standing  at  a  crossing,  leaving  only  a 
passageway  about  ten  feet  wide,  and  plaintiff's  horse,  in  passing 
the  first  time,  shied  to  one  side,  and  in  passing  the  second  time, 
became  frightened  and  threw  and  injured  him,  and  the  evi- 
dence was  conflicting  as  to  whether  there  was  another  and 
safer  route,  the  case  is  for  the  jury.* 

Plaintiff  approached  a  grade  crossing  and  found  the  safety 
gates  down.  While  he  was  waiting  a  locomotive  passed,  and 
his  horse  becoming  frightened  by  the  whistle  of  the  engine 
and  escaping  steam,  pushed  through  the  gate  and  plaintiff 
was  thrown  against  the  moving  train  and  injured.  It  was  held 
that  as  it  was  fairly  left  to  the  jury  to  determine  whether  or 
not  the  act  of  the  engineer  in  blowing  his  whistle  and  letting 
off  steam  was  in  the  line  of  his  duty,  a  verdict  and  judgment 
for  defendant  would  not  be  reversed.'' 

If  a  person,  driving  two  wild,  but  not  runaway,  horses,  is 
unable  to  control  them,  and  they  run  upon  the  tracks  of  a  rail- 
road company,  the  horses  are  trespassers,  and  there  can  be  no 
recovery.* 

While  deceased  was  driving  a  team  of  horses  over  a  bridge 
across  a  railroad  in  a  city,  his  team  were  frightened  by  the 
whistle  of  a  locomotive  sounded  immediately  under  the  bridge, 
causing  them  to  run  away.  It  was  held  to  be  proper  to  enter  a 
non-suit  as  there  was  no  evidence  that  the  whistle  was  not 
sounded  for  a  proper  purpose.* 

5  Hanlon  v.  Philadelphia  &  West  Chester  Turnpike  Road  Co.,  1S2  Pa. 
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175.  Trespassers  on  Tracks.  178.  Presumption   as   to   Infant's 

176.  Infant  Trespassers.  Understanding. 

177.  Infant  Trespassers  on  Trains. 

TrMpaMMn  on  Tracks. 

175.  Permission  by  a  railroad  company  to  the  public  to 
take  water  from  a  place  on  its  right  of  way  cannot  be  construed 
as  a  permission  to  anyone  to  walk  on  the  tracks,  and  if  a  per- 
son, in  the  exercise  of  the  right,  is  injured  by  needlessly  walk- 
ing on  the  tracks  he  is  a  trespasser,  and  cannot  recover.^ 

If  a  person,  instead  of  taking  a  public  highway  which  was 
about  twenty  feet  from  the  railway  and  parallel  thereto,  walks 
for  his  own  convenience  down  a  switch  which  ran  between  the 
main  railroad  track  and  the  highway  upon  the  ends  of  the  rail- 
road ties  and  is  struck  by  the  front  end  of  a  passenger  car 
which  had  been  shunted  from  the  main  track  by  a  locomotive, 
he  is  guilty  of  contributory  negligence,  and  cannot  recover  for 
any  injuries  he  received.* 

The  fact  that  a  switch  near  a  depot  was  used  for  years  by 
persons  in  the  neighborhood  in  approaching  a  depot  in  prefer- 
ence to  walking  on  the  highway  leading  to  the  same  point  does 
not  impose  a  duty  on  the  railroad  company  towards  a  tres- 
passer.* 

Iti  Loughrey  v,  Pennsylvania  Railroad,*  plaintiff  was  in- 
jured while  walking  along  a  street  occupied  by  a  double  track 
railway  on  one  of  the  main  tracks,  or  so  close  to  it  as  to  be 
struck  by  a  passing  engine.    There  were  no  sidewalks  on  the 


1  Brague  v.  Northern  Centra!  Railway,  192  Pa.  242  (1899.) 
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street,  but  there  was  at  each  side  of  the  main  tracks  room 
etlough  for  a  wagon  to  pass  along.  It  was  held  that  plaintiff 
was  guilty  of  contributory  negligence,  and  could  not  recover. 

In  Kaseman  v.  Sunbury  Borough,*  where  a  pedestrian  was 
killed  by  falling  into  an  open  space  in  an  embankment  erected 
longitudinally  in  a  public  street  by  a  railroad  company,  Mes- 
trezat,  J.,  said :  ''If  a  person  walking  longitudinally  along  an 
embankment  erected  by  a  railroad  company  in  a  public  street 
for  railroad  purposes  is  injured,  it  is  immaterial  so  far  as  his 
right  to  protection  from  the  railway  company  is  concerned 
whether  his  injury  was  received  from  a  passing  train  or  by 
falling  into  an  opening  in  the  company's  right  of  way.  The 
railroad  company,  as  against  the  pedestrian,  had  the  exclusive 
use  of  the  embankment,  and  when  he  entered  upon  it  he  be- 
came a  trespasser.  The  railroad  company  owed  no  duty  to  the 
pedestrian  to  span  an  alley  which  passed  through  the  em- 
bankment and  under  its  tracks  with  a  footwalk,  or  to  guard  it 
by  the  erection  of  barriers  to  prevent  him  from  falling  into  it 
It  will  not  be  presumed  that  a  railroad  company  intends  that  a 
part  of  its  right  of  way  on  an  embankment  in  the  street  of  a 
borough  in  actual  use  in  the  operation  of  its  road  should  be 
appropriated  longitudinally  by  pedestrians  as  a  public  thor- 
oughfare." 

Where  a  person  in  the  night  time  goes  upon  a  right  of  way 
of  a  railroad  and  attempts  to  approach  a  station  by  a  path  in 
the  right  of  way  used  by  the  public,  but  obstructed  at  the  time 
by  reason  of  excavations  for  an  undergrade  crossing,  and  a 
new  path  is  worn  around  the  obstruction  and  the  plaintiff 
wanders  from  the  path  on  to  a  neighboring  trestlework  and  is 
struck  by  a  passing  train,  the  railroad  coippany  is  not  liable.* 

In  an  action  to  recover  damages  for  death  it  appeared  that 
the  deceased  was  last  seen  alive  about  ten  o'clock  in  the  even- 
ing, walking  on  a  street  from  a  saloon  toward  a  foot  bridge 
which  crossed  the  defendant's  tracks.  The  guards  of  the 
bridge  had  faHen  out  of  repair.  The  railroad  cut  which  the 
bridge  crossed  was  some  fifteen  feet  in  depth,  and  somewhat 

5  197  Pa.  162  (1900.J 

6  Grimmer  v.  Pennsylvania  R.  R.,  175  Pa.  i  (1896.) 
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sloping  at  the  sides.  On  the  following  morning  the  deceased's 
body  was  found  on  the  track  of  the  railroad  about  one  hundred 
and  fifty  feet  from  the  foot  bridge.  There  was  evidence  that 
a  fence  had  been  constructed  across  the  cartway  of  the  street 
of  the  sidewalk  of  which  the  foot  bridge  was  an  extension.  It 
was  held  that  a  non-suit  was  properly  entered.^ 

When  a  railroad  company  has  tracks  on  the  cartway  of  a 
street,  it  is  not  trespass  to  drive  a  wagon  on  the  tracks. 

A  railroad  company  occupied  a  portion  of  the  street  with  a 
track  laid  in  the  same  manner  as  street  car  tracks  and  paved  in 
with  Belgian  blocks.  There  were  two  street  car  tracks  also 
on  the  street,  and  the  whole  street  was  used  by  the  public. 
Plaintiff,  while  driving  a  heavily  loaded  wagon,  was  forced  by 
reason  of  street  cars  on  the  trolley  tracks  and  wagons  on  one 
side  of  the  street  to  turn  his  wagon  so  as  to  drive  for  a  distance 
of  about  one  hundred  and  forty  feet  with  one  wheel  of  his 
wagon  between  the  rails  of  the  railroad  track.  He  continued 
to  drive  in  this  way  for  about  four  minutes,  and  was  beginning 
to  turn  back  towards  the  trolley  track  when  his  wagon  was 
struck  in  the  rear  by  a  locomotive.  It  was  held  that  it  was 
error  to  refuse  to  take  off  a  non-suit  as  plaintiff's  contributory 
n^ligence  and  defendant's  negligence  were  for  the  jury.  Pot- 
ter J.,  said :  "The  track  was  not  raised  above  the  level  of  the 
street,  but  was  paved  in  with  Belgian  blocks.  All  this  indi- 
cated that  the  street  retained  its  character  as  a  public  highway 
for  the  use  of  all  kinds  of  vehicles.  Under  these  circum- 
stances it  could  not  be  considered  negligence  in  itself  for  a 
citizen  to  drive  along  the  track.  There  is  a  manifest  difference 
in  the  rule  which  should  properly  be  applied  to  pedestrians  who 
make  an  unfitting  use  of  the  street  way  in  converting  it  into  a 
footway  and  that  which  is  appropriate  to  drivers  of  teams,  who 
have  a  right  to  use  with  due  care  any  portion  of  a  public  high- 
way. Each  has  its  appropriate  purpose,  the  street  for  the  use 
of  the  horse  and  vehicle,  the  sidewalk  for  the  pedestrian.  When 
either  is  found  in  the  place  set  apart  for  the  other  it  is  mani- 
festly out  of  the  ordinary.  In  the  present  case  plaintiff  was 
making  a  proper  and  legitimate  use  of  the  street.    The  condi- 

7  Morgan  v.  Petrna.  R.  R.,  209  Pa.  25  (1904.) 
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tions  under  which  the  railroad  company  laid  and  used  its 
tracks  at  that  point  made  it  incumbent  upon  it  to  operate  its 
trains  with  due  regard  to  the  safety  of  other  people  who  were 
also  rightfully  using  the  street  at  the  same  time.  If  the  plain- 
tiff was  lawfully  using  the  track  in  front  of  the  approaching 
train,  while  it  was  his  duty  to  give  way  to  it  and  not  obstruct 
its  progress,  yet  he  was  entitled  to  reasonable  warning  and  rea- 
sonable time  to  get  out  of  the  way.  The  employees  of  the  rait- 
road  were  bound  to  keep  the  train  under  proper  control,  and 
they  had  no  right  to  run  into  plaintiff  eitiier  upon  the  track 
or  while  in  the  act  of  leaving  it.  They  were  bound  to  use 
every  reasonable  effort  to  avoid  a  collision."  ® 

Infant  TrespasMrs. 

176.  A  father  is  not  guilty  of  contributory  negligence  in 
permitting  his  boy,  eleven  years  old,  to  go  alone  on  the  street 
on  Sunday  and  to  stroll  along  railroad  tracks  a  square  and  a 
half  from  his  home.* 

Plaintiff,  a  lad  of  seven  years,  was  seated  with  another  boy 
on  a  truck  in  the  yard  of  a  lumber  firm.  The  defendant  com- 
pany shifted  near  the  truck  a  number  of  cars  loaded  with  lum- 
ber, and  in  passing  the  plaintiff  some  of  the  lumber  fell  off  the 
car  and  struck  the  truck,  injuring  the  plaintiff  to  such  an  ex- 
tent that  his  left  leg  had  to  be  amputated.  It  appeared  diat 
the  boy  was  sent  to  the  mill  where  his  father  was  at  work  that 
day  on  an  errand,  and  that  he  had  been  habitually  permitted 
from  time  to  time  to  be  in  and  about  the  works  where  hfs 
father  was  employed.  The  truck  upon  which  the  plaintiff  was 
sitting  was  the  property  of  the  lumber  firm,  employers  of  plain- 
tiff's father.  It  was  held  that  although  the  plaintiff  may  have 
been  dangerously  near  the  track  where  he  was  hurt,  at  his  age 
he  is  not  presumed  by  law  to  be  capable  of  estimating  his  dan- 
ger, and  the  case  should  be  submitted  to  the  jury  under  in- 
structions in  regard  to  the  negligence  of  the  defendant,  and  the 
contributory  negligence  of  the  plaintiff.^^ 

8  Holt  V.  Pennsylvania  R.  R.,  206  Pa.  356  (1903.) 

9  Enright  v,  Pittsburg  Junction  R.  R.,  204  Pa.  543  (1903) ;  See  s.  c.  198 
Pa.  166  (1901.) 

10  Hoitzinger  v.  Pennsylvania  R.  R.,  6  Dist  430  (1897) ;  10  York  197 

(1897.) 
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Where  an  infant,  seven  years  old,  walked  on  the  track  of  a 
railroad  company  voluntarily  and  of  his  own  accord,  without 
the  least  necessity  or  occasion  for  so  doing,  without  any  per- 
mission to  do  so  from  any  agent  of  the  defendant  and  without 
walking  upon  any  beaten  track  or  upon  any  path  or  footwalk  of 
any  kind,  he  is  a  trespasser,  and,  if  while  in  this  position,  he 
is  struck  by  a  train  operated  without  any  wantonness  on  the 
part  of  the  company's  employees  he  cannot  recover  for  his  in- 
juries.^^ 

Xntent  TrMpasMni  on  TralxL 

177.  A  child  ten  years  old,  who  while  trespassing  on  a 
freight  train  is  frightened  by  the  shouts  and  threatening  ac- 
tions of  a  brakeman  while  in  the  discharge  of  his  duties  so  that 
he  jumps  from  the  train  while  it  is  in  rapid  motion  and  is  in- 
jured, may  recover  damages  from  the  railroad  company  for 
his  injuries. 

Mestrezat,  J.,  said:  "The  plaintiff's  son  was  a  trespasser 
upon  the  defendant's  train.  He  had  no  right  to  be  there  and 
the  brakeman  would  have  been  justified  in  expelling  him.  The 
defendant  owed  no  duty  to  carry  him  in  safety  to  his  destina- 
tion or  to  surround  him  with  safeguards  to  protect  him  from 
falling  from  the  train  while  in  motion.  He  was  not  a  passen- 
ger nor  entitled  to  protection  as  such.  The  defendant  was 
not  required  to  stop  its  train  to  permit  him  to  alight,  nor  to 
run  the  train  at  any  particular  speed  to  suit  the  boy's  conven- 
ience or  for  his  safety.  No  duties  of  this  character  devolved  up- 
on it.  But  conceding  this  to  be  true,  it  does  not  follow  that  the 
defendant,  by  its  employees,  could  eject  the  boy  from  the  train 
or  cause  him  by  fright  or  fear  to  leave  the  train  while  in  rapid 
motion  so  as  to  endanger  his  life.  The  child  being  on  the 
train  and  it  running  at  rapid  speed  it  became  the  duty  of  the  de- 
fendant and  its  employees  not  to  eject  him.  This  duty  arose 
from  the  circumstances.  The  failure  to  observe  it  was  *a 
want  of  ordinary  care  under  the  circumstances,*  which  is  negli- 
gent. The  braJceman  knew  the  train  was  in  motion,  and 
hence  saw  the  danger  which  must  result  from  his  conduct  if 
the  boy  attempted  to  leave  the  train.     His  act  was  done  there- 

II  Brague  v.  Northern  Central  Railway,  192  Pa.  242  (1899.) 
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fore  with  full  knowledge  of  the  peril  in  which  it  placed  the 
child.  Consequently  the  defendant,  through  its  employee,  dis- 
regarded a  plain  duty,  which  resulted  in  the  painful  and  serious 
injury  of  the  plaintiff's  son.  The  simple  proposition  to  be  de- 
termined here  is  the  right  of  the  defendant,  by  its  employee, 
to  endanger  the  life  of  a  child  of  tender  years  by  compelling 
him  to  alight  from  a  freight  train  which  is  moving  at  a  rapid 
speed.  The  boy  was  not  injured  by  reason  of  the  dangerous 
position  in  which  he  placed  himself,  but  because  of  the  care- 
less and  reckless  act  of  the  brakeman  in  causing  him  to  alight 
while  the  train  was  in  motion.  The  cause  of  the  boy's  injury 
therefore  is  directly  attributable  to  the  negUgent  act  of  the  de- 
fendant's employee  in  frightening  him  so  that  he  attempted  to 
quit  the  train  in  the  face  of  imminent  danger.  We  think  the 
defendant  company  was  n^ligent  and  should  answer  for  its 
conduct"^* 

Where  a  boy,  seventeen  years  of  age,  is  injured  in  endeav- 
oring to  climb  upon  a  freight  train  and  is  taken  to  a  private 
house  in  the  immediate  vicinity,  and  from  there  the  boy  sends 
messengers  to  his  father's  house  and  to  the  house  of  his  fath- 
er's physician,  both  of  which  are  one  or  two  miles  distant,  with 
muddy  roads  intervening,  and  before  the  messengers  return 
the  crew  of  the  freight  train,  against  the  protest  of  the  boy, 
take  him  first  to  a  station,  where  the  railroad  company's  physi- 
cian resides,  and  from  there  to  a  hospital,  and  it  appears  that 
the  seriousness  of  the  boy's  injuries  called  for  great  haste,  the 
railroad  company  cannot  be  held  liable  in  damages  for  a  false 
imprisonment,  as  these  acts  of  their  employees  were  acts  out- 
side the  scope  of  their  employment.^* 

FtMumptioiL  as  to  Infant's  Undarstandtng. 

178.  An  infant,  twelve  years  old,  will  not  be  presumed  as 
a  matter  of  law  to  have  sufficient  capacity  to  be  sensible  of  dan- 
ger and  to  avoid  it.  His  contributory  negligence  is  a  matter  to 
be  passed  upon  by  the  jury.^* 

13  Enright  V.  Pittsburg  Junction  R.  R.,  198  Pa.  166  (1901.) 

13  Ollet  V,  Pittsburg,  Cincinnati,  Chicago  &  St  Louis  Ry.,  aoi  Pa.  56c 

(1902.) 

14  Kelly  V.  Pittsburg  &  Birmingham  Trac  Co.,  204  Pa.  623  (igcQ.) 
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Suitable  Tools  sad  AppHances. 

179.  A  railroad  company  is  required  to  provide  for  its  em- 
ployees, not  perfect  or  even  the  best  of  appliances,  but  such  as 
are  reasonably  suitable  for  the  purpose  of  carrying  on  the  busi- 
ness about  which  they  are  engaged.  When  this  has  been  done, 
the  employee  assumes  the  risk  of  injury  from  such  ordinary 
dangers  as  necessarily  and  usually  accompany  his  employment, 
and  from  any  unusual  dangers  incident  to  said  employment, 
of  which  he  had  notice  and  to  which  he  voluntarily  exposes 
himself.^ 

While  the  employer  owes  his  employee  the  duty  of  furnish- 
ing such  machinery  and  appliances  as  in  the  ordinary  usage  of 
the  business  engaged  in,  are  safe  and  suitable  and  of  keeping 
them  in  such  condition,  a  verdict  and  judgment  cannot  be 
entered  against  him  at  the  suit  of  an  injured  employee  on  a 
g^ess  that  he  was  n^ligent,  or  on  a  mere  theory  of  specific 
negligence  without  proof  to  sustain  it.  Specific  negligence 
must  be  shown  by  competent  testimony  before  the  question 
of  liability  can  be  submitted  to  a  jury. 

In  an  action  to  recover  damages  from  a  railroad  company, 


I  Schlemmer  v,  Buffalo,  Rochester  &  Pitts.  Ry.  Co.,  11  Dist  677  (1902.) 
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the  specific  act  of  negligence  charged  against  it  was  that  it 
knowingly  supplied  a  locomotive  with  an  old,  defective  and 
dangerous  boiler,  which  exploded  and  caused  the  death  of 
appellee's  husband.  After  the  explosion  parts  of  the  boiler 
were  varnished  to  preserve  them  and  stored  away  by  the  rail- 
road company.  When  the  case  was  called  for  trial,  defend- 
ant presented  to  the  court  an  affidavit  stating  that  the  por- 
tions preserved  were  in  the  same  condition  as  they  were  in  im- 
mediately after  the  explosion.  Two  experts  for  plaintiff,  who 
examined  the  portions  preserved  testified  that  the  iron  was  in 
poor  condition,  thin  and  unsafe,  wasted  away  and  corroded; 
that  it  had  wasted  away  from  its  original  thickness  of  ^  of  an 
inch  to  ^  of  an  inch  and  was  not  thicker  than  a  knife  blade. 
One  of  the  experts  testified  that  the  explosion  was  caused  by 
the  unsafe  condition  of  the  boiler.  It  was  held  that  the  evi- 
dence was  sufficient  to  submit  the  question  of  defendant's  neg- 
ligence to  the  jury.^ 

In  an  action  for  damages  against  a  railroad  company  it  ap- 
peared that  plaintiff  was  employed  by  a  furnace  company  to 
unload  ore  from  the  cars  of  a  railroad  company.  The  railroad 
company  contracted  with  the  defendant  to  haul  the  cars  con- 
taining the  ore  from  its  own  tracks,  distant  about  a  half  mile, 
to  the  tracks  of  the  furnace  company,  which  were  constructed 
on  a  trestle  1 8  or  20  feet  high  at  the  upper  end  and  inclined 
slightly  towards  the  stock  house  of  the  furnace  company,  where 
the  plaintiff  was  to  allow  the  cars  to  drop,  one  by  one,  by  grav- 
ity to  the  stock  house  of  the  furnace  company,  to  be  unloaded. 
Plaintiff  and  two  fellow  workmen  uncoupled  one  of  these  cars 
for  the  purpose  of  running  it  in  this  manner  to  the  stockhouse, 
when  the  other  two  left  standing  on  the  track  came  down  and 
collided  with  the  first  and  caught  the  arm  of  the  plaintiff.  It 
was  held  that  as  there  was  not  positive  evidence  to  show  that 
the  brakes  were  defective,  and  as  there  were  no  contractual  re- 
lations existing  between  plaintiff  and  defendant  whereby  de- 
fendant was  bound  to  furnish  the  plaintiff  with  safe  appliances 
with  which  to  perform  his  work,  a  non-suit  was  properly 
entered.* 

2  Marsh  v.  Lehigh  Valley  R.  R.,  206  Pa.  558  (1903.) 

3  Anderson  v,  Pittsburg  &  Lake  Erie  Ry.  Co.,  5  Dist.  400  1896) ;  26 
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A  railroad  company  is  not  liable  for  personal  injuries  to 
an  employee  alleged  to  have  been  caused  by  the  use  of  a  par- 
ticular appliance  where  it  appears  that  the  particular  apfdiance 
in  question  was  one  of  several  different  kinds  all  in  common 
use  at  the  time  of  the  accident.^ 

A  railroad  company  is  bound  to  place  on  a  freight  car  such 
car  handles,  ladders  or  safe  guards  as  are  in  common,  ordinary 
use  upon  railroads.^ 

A  sill  of  a  tender  of  a  locomotive  is  the  place  where  the 
coupling  is  attached  for  pulling  the  train  and  it  is  required  to 
have  strength  to  resist  the  tension  of  that  operation,  but  there 
is  nothing  in  its  purpose  or  use  to  require  that  it  shall  be 
strong  enough  to  resist  the  force  of  a  collision.  It  would  be 
error  for  the  court  to  permit  the  jury  to  guess  that  if  the  sill 
had  been  stronger,  the  injury  to  the  plaintiff  would  have  been 
less,  or  would  not  have  happened  at  all.^ 

A  railroad  company  although  bound  to  furnish  reasonably 
safe  appliances  for  its  employees,  is  not  liable  if  its  employees 
fail  to  exercise  reasonable  care  and  caution  in  performing 
their  work. 

Plaintiff,  a  government  mail  agent,  while  stooping  down  to 
select  the  proper  pouch  for  delivery  was  thrown  by  the  move- 
ment of  the  train  rounding  a  curve,  out  of  the  side  door  of  the 
car ;  he  grasped  the  bar  of  the  mail  catcher,  which  swung  out- 
ward, there  being  no  safety  pin  in  the  end  of  the  catcher  to 
secure  the  rod  in  place  and  he  passed  under  it  and  fell  to  the 
ground  and  was  injured.  It  appeared  that  the  safety  rod 
used  for  the  door  of  the  railway  car,  about  three  feet  from  the 
floor,  was  fast  in  the  socket  and  could  not  be  released,  in  order 
to  be  placed  in  position  across  the  door,  by  the  plaintiff  by 
pulling  or  kicking  against  it.  The  evidence  showed  that  the 
bar  fitted  tightly  and  usually  had  to  be  dislodged  with  some 
instrument  in  the  car,  but  that  plaintiff  looked  for  nothing 
with  which  to  pry  it  away.  It  further  appeared  that  the  lower 
section  of  the  door  was  open,  although  plaintiff  could  have 

4  Dooner  v.  Del.  &  Hudson  Canal  Co.,  171  Pa.  581  (1895) ;  26  Pitts. 

327  (1895) 

5  Dooner  v.  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 

6  Brommer  v.  Philadelphia  &  Reading  Ry.,  205  Pa.  432  (1903.) 
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performed  his  duties  if  the  door  had  been  shut.     A  motion 
to  strike  off  a  non-suit  was  overruled  J 

Plaintiff,  an  employee  of  defendant  company,  was  injured 
by  an  accident  caused  by  failure  to  use  a  connecting  bar  in- 
stead of  a  link  in  coupling  the  cars,  one  of  which  jumped  the 
track  and  struck  the  plaintiff.  The  court  held  that  plaintiff 
was  not  entitled  to  recover  as  the  injury  complained  of  was 
caused  by  the  negligence  of  plaintiff's  co-employee.  Shafer,  J., 
said: 

"The  controlling  question  seems  to  be  whether  the  cause  of 
the  injury  was  a  failure  on  the  part  of  the  defendant  to  fur- 
nish connecting  bars,  or  the  negligence  of  the  crew  of  the  train 
by  which  the  plaintiff  was  hurt  in  not  finding  some  of  the  bars 
which  the  plaintiff  shows  were  in  the  yard  and  used  in  making 
up  the  trains.  As  the  bars  were  not  fixed  appliances,  but  in 
the  nature  of  portable  tools  and  such  as  the  employees  of  the 
company  were  expected  to  hunt  for  in  the  yard  and  along  the 
tracks  and  as  there  were  in  the  yard  several  times  as  many  as 
were  needed,  and  there  is  no  evidence  that  they  were  in  use,  it 
seems  to  us  that  it  was  the  duty  of  the  plaintiff's  co-employees 
who  made  up  the  train  and  operated  it,  to  htmt  for  the  bars 
until  they  found  them,  and  then  use  them,  and  that  to  attempt 
to  run  the  cars  without  them  and  thus  expose  the  defendant's 
property  and  the  lives  of  themselves  and  their  co-employees 
to  great  danger  was  negligence ;  if  so,  the  plaintiff  was  injured 
by  the  negligence  of  a  co-employee  and  cannot  recover."* 

A  railroad  company  is  not  liable  under  the  Act  of  Congress 
of  March  2,  1893,  which  requires  a  full  and  complete  equip- 
ment of  air-brakes,  for  a  collision  where  the  evidence  discloses 
that  the  accident  was  caused  by  the  negligence  of  the  engineer, 
and  could  have  been  avoided,  even  if  the  train  had  been  fully 
equipped  with  continuous  power  or  air  brakes.  In  such  a  case 
the  failure  on  the  part  of  the  railroad  company  to  comply  with 
the  Act  of  Congress,  was  not  the  proximate  cause  of  the  in- 
jury.    The    said  Act  of  Congress  simply  relieves    the  em- 

7  Martin  v,  Philadelphia  &  Reading  Ry.,  200  Pa.  603  (igoi)  ;  affirming 
4  Dauph.  89  (1901.) 

8  Miller  v.  McKeesport  Connecting  R.  R.,  33  Pitts.  31  (1902) ;  affirmed 
205  Pa.  60  (igo3.) 
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ployce,  if  he  continues  in  his  emplo)mient  with  knowledge  that 
its  provisions  are  not  being  fully  complied  with  from  the  pre- 
sumption that  he  assumes  the  risk  thereby  occasioned  if  he  be 
injured  by  such  engine,  car  or  train;  but  if  the  injury  sus- 
tained be  not  occasioned  by  the  non-observance  of  the  statute 
or  its  non-observance  be  not  the  proximate  cause  thereof,  then 
no  liability  therefor  falls  upon  the  company.* 

There  is  no  liability  imposed  on  a  railroad  company  for  an 
injury  to  an  employee  in  coupling  a  steam  shovel  car,  which 
was  not  equipped  with  automatic  couplers,  to  another  car,  by 
the  Act  of  Congress  of  March  2,  1893, 1'^quiring  all  cars  used 
in  interstate  traffic  to  be  equii^>ed  with  automatic  couplers, 
where  the  accident  was  caused  by  the  negligence  of  the  injured 
employee.  A  steam  shovel  car  is  not  a  "car"  used  in  interstate 
commerce  within  the  act;  but  even  if  such  a  car,  as  shown  to 
be  operated  and  equipped,  could  be  construed  to  come  under 
the  provisions  of  the  act,  there  could  be  no  recovery  because 
of  the  negligence  of  the  employee.^^ 

Car  Xiuipeetioxi. 

180.  Where  a  railroad  company  receives  a  car  from  another 
railroad,  it  is  bound  to  make  such  inspection  of  the  car  as  the 
nature  of  the  transportation  requires,  and  if  it  pass  and  haul 
cars  faulty  in  construction  or  dangerously  out  of  repair,  it  is 
answerable  to  any  injuries  that  may  thereby  result  to  its  own 
employees.  Section  i,  Article  17,  of  the  Constitution,  which 
requires  railroad  companies  to  receive  and  transport  cars 
loaded  or  empty  without  delay  or  discrimination  of  another 
connecting  railway  imposes  no  duty  upon  a  railroad  company 
to  take  cars  of  another  road  not  in  a  condition  for  transporta- 
tion or  not  provided  with  the  appliances  which  ordinary  care 
requires  for  the  reasonable  safety  of  train  crews  in  properly 
handling  them. 

In  an  action  by  a  brakeman  against  his  employer,  a  railroad 
company,  to  recover  damages  for  personal  injuries,  the  evi- 

9  Snyder  v.  Pennsylvania  R.  R.,  11  Dist  609  (1902) ;  affirmed  in  205 
Pa.  619  (1903.) 

10  Schlemmer  v.  Buffalo,  Rochester  &  Pittsburg  Ry.  Co.,  11  Dist.  677 
(190B.) 
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dence  showed  that  the  rules  of  the  company  provided  that  the 
inspector  of  cars  from  other  railroads  should  see  that  roof-grab 
irons,  ladder  handles,  sill  steps,  ladder  sides  and  rounds  on 
cars  were  all  sound  and  securely  fastened  to  the  body  of  the 
car  by  either  bolts  or  lay-screws.  No  instruction  was  given  to 
reject  the  car  if  these  appliances  were  not  on  the  car.  There 
was  also  evidence  that  the  inspector  was  young  and  incompe- 
tent. It  was  held  that  the  question  of  defendant's  negligence 
was  for  the  jury." 

The  rule  which  requires  railroad  companies  to  inspect  cars 
received  from  other  companies  and  to  see  that  they  are  in  good 
and  safe  condition  for  their  employees  to  handle,  does  not  ap- 
ply to  companies  or  persons  on  whose  sidings  loaded  cars  are 
delivered  for  the  purpose  of  permitting  the  owner  of  the  sid- 
ing to  unload  the  freight,  even  though  the  sidings  of  such  per- 
son or  company  may  be  extensive  in  number  and  great  in 
length.  1* 

A  railroad  company  is  bound  to  make  such  inspection  of 
cars  received  from  other  roads  as  the  nature  of  the  transpor- 
tation requires.  If  it  pass  and  haul  cars  faulty  in  construction 
or  dangerously  out  of  repair,  it  is  answerable  to  its  own  em- 
ployees who  are  thereby  injured.  This  rule  applies  to  a  case 
where  the  car  negligently  inspected  belonged  to  a  private 
owner,  was  in  the  owner's  yard  at  the  time  of  the  accident, 
and  was  under  the  control  of  the  owner's  superintendent,  who 
directed  what  cars  should  be  shifted  and  where  they  should  be 
placed.^* 

Safe  Boadbed. 

i8i.  Where  a  conductor  was  killed  in  an  accident  caused 
by  a  broken  rail,  it  is  not  error  for  the  court  to  refuse  to  sub- 
mit the  case  to  the  jury,  where  the  plaintiff's  theory  that  the 
break  was  caused  by  a  rotten  tie,  is  not  supported  by  any  defi- 
nite testimony  that  the  ties  were  rotten  at  the  place  of  the 
break ;  neither  is  it  error  for  the  court  to  refuse  to  permit  plain- 
tiff to  show  that  the  railroad  company  had  allowed  its  road- 

11  Dooner  v.  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 

12  McMullen  r.  Carnegie  Bros.  &  Co.,  158  Pa.  518  (1893.) 

13  Elkins  V.  Pennsylvania  R.  R.,  171  Pa.  121  (1895)  ;  26  Pitts.  205  (1895.) 
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way  and  its  rails  to  fall  into  bad  repair  generally,  and  at  places 
other  than  that  of  the  accident.^* 

Plaintiff,  a  brakeman,  while  riding  on  an  engine  in  defend- 
ant's 3rards,  was  injured  by  reason  of  the  engine  running  off 
the  track  in  rounding  a  curve.  Plaintiff  alleged  that  the  acci- 
dent was  due  to  defective  tracks.  This  defect  complained  of 
was  a  lack  of  solidity,  which  had  existed  for  sometime  at  and 
near  the  point  where  the  accident  occurred.  The  tracks  were 
laid  upon  a  cinder  bed,  which  caught  fire  and  burned  or 
smoldered  away  under  the  surface ;  this  seemed  to  change  the 
character  or  condition  of  the  cinders  and  weakened  the  coher- 
ing power  of  the  ballast  or  support  under  the  rails,  which  in 
turn  brought  about  an  uneven  lowering  of  the  track.  The 
track  was  also  curved  just  there  and  when  rounding  the  bend 
the  swaying  of  the  engine  caused  the  rail  on  one  side  to  sink 
so  that  the  result  was  to  increase  and  emphasize  the  swinging 
of  the  engine  and  cars.  This  was  not  so  extreme,  however, 
as  to  cause  the  place  to  be  considered  impassable  nor  did  it  ap- 
pear from  the  testimony  that  an  engine  had  ever  before  left 
the  track  at  that  point.  It  was  held  that  the  court  could  not 
say  as  a  matter  of  law,  that  plaintiff  was  guilty  of  contributory 
negligence.  The  case  was  submitted  to  the  jury  and  a  ver- 
dict and  judgment  for  plaintiff  was  sustained.^^ 

A  railroad  company  owes  no  duty  to  the  public  or  its  em- 
ployees to  maintain  a  safe  footway  the  length  of  its  roadbed. 

Plaintiff,  a  brakeman,  while  coupling  cars  on  a  side  track  of 
defendant  company  had  his  right  arm  crushed.  There  was 
an  open  hole  or  drain,  eight  to  ten  inches  deep,  between  two 
ties  at  the  point  where  he  was  injured  and  in  attempting  to 
perform  his  duty  of  coupling  he  fell  and  in  falling  he  threw  up 
his  arm,  which  was  caught  between  the  bumpers  and  crushed. 
Averring  negligence  on  the  part  of  the  company  in  leaving 
thus  exposed  a  dangerous  hole  of  which  he  was  ignorant,  he 
brought  suit  for  damages.  It  was  held  that  he  could  not  re- 
cover.    The  Court  said : 

"In  our  State  it  has  been  consistently  held  that  the  railroad 
company  owes  no  duty  to  the  public  or  its  employees  to  main- 

14  Briggs  V.  East  Broad  Top  R.  R.  &  Coal  Co.,  206  Pa.  564  (1903.) 
T5  Hammer  v.  Pressed  Steel  Car  Co.,  204  Pa.  594  (1903.) 
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tain  a  safe  footway  the  length  of  its  roadway ;  that  it  is  reason- 
ably safe  to  the  employee  without  it.  In  R.  R.  Co.  v.  Scher- 
tie,  97  Pa.  455,  the  deceased,  a  brakeman,  lost  his  life  by  slifi- 
ping  into  a  hole  between  the  ties  where  there  was  no  ballast. 
The  court  said :  'There  certainly  was  no  duty  to  ballast  the 
track  for  the  safety  of  its  employees  and  except  perhaps  at  a 
crossing  no  such  duty  to  the  public'  See  also  Costello  v.  R. 
R.  G>.,  32  W.  N.  C.  134.  The  same  consistency  in  ruling 
obtains  in  New  York  State.  We  prefer  to  follow  our  own 
and  the  New  York  rule  because  we  consider  it  sound  in  rea- 
son and  that  it  opens  up  no  wide  field  of  guessing  or  conjec- 
ture on  the  part  of  the  jury.  In  Arkansas,  Texas  and  some 
other  States,  the  opposite  rule  is  held ;  the  burden  of  proof  in 
case  of  accident  of  this  nature  is  on  the  company  to  negative 
negligence  from  the  mere  fact  of  an  opening  between  the  ties, 
whereby  the  brakeman  was  injured.  To  this  rule  we  do  not 
assent.  Nor  does  the  fact  that  the  accident  was  upon  a  side 
track  or  yard  at  all  change  the  rule.  We  think,  on  the  undis- 
puted facts,  the  plaintiff  had  disclosed  no  negligence  as  to  him 
which  would  support  a  verdict."** 

The  absence  of  a  signal  at  a  switch  is  immaterial  where 
there  was  no  evidence  that  its  absence  caused  the  accident,  and 
the  evidence  shows  that  the  switch  was  the  kind  in  general 
use.*^ 

Under  the  Act  of  April  9,  1868,  relative  to  the  liability  of 
railroad  companies  for  the  loss  of  certain  animals  on  failure 
to  fence  along  its  road,  a  railroad  company  is  not  liable  to  its 
employees. 

"The  act  in  no  wise  affects  the  running  or  operating  of  the 
road.  The  company,  if  it  fails  to  fence,  is  liable  for  any  loss 
of  horses,  cattle,  sheep  and  swine  injured  or  killed  upon  said 
road.  The  provisions  of  the  act  imposing  duties  in  contra- 
vention of  the  common  law  rights  of  the  company  cannot  be 
enlarged  beyond  the  specific  purpose  stated  in  the  Act,  and  can- 
not restrict  the  rights  of  the  company  as  between  employer 
and  employee,  nor  be  construed  as  imposing  greater  duties  re- 
lative thereto  than  the  well  established  law  recognizes  and  im- 

16  Kerrigan  v.  Pennsylvania  R.  R.,  194  Pa.  98  (18991) 

17  Foreman  v.  Pennsylvania  R.  R.,  195  Pa.  499  (190a) 
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poses.  The  absence  of  a  fence  is  so  obvious  that  all  trainmen 
are  presumed  to  have  notice  of  it  and  to  assume  any  risks  in- 
volved because  of  the  want  of  it."^* 

PreramptioiL  of  HegIigeno»— Evidence. 

182.  The  mere  fact  that  an  accident  happened  does  not  raise 
a  presumption  that  the  company  was  negligent,  as  it  would 
in  the  case  of  a  passenger  or  stranger.  Before  any  recovery 
can  be  had  by  the  person  injured,  he  must  show  affirmatively 
some  negligent  act  and  trace  the  injury  to  that  act  as  the  proxi- 
mate cause  of  it.** 

Widows  of  an  engineer  and  fireman  sought  to  recover  dam- 
ages for  the  death  of  their  husbands,  which  occurred  in  a  col- 
lision between  the  engine  upon  which  they  were  employed  and 
another  engine. 

Five  separate  causes  were  alleged  for  the  accident  from 
which  negligence  might  be  alleged,  but  there  was  no  evidence 
that  any  one  of  them  was  the  specific  cause  of  the  accident. 
The  court  on  appeal  refused  to  take  off  a  non-suit.*^ 

Bisk  of  BmploTment. 

183.  The  risks  or  dangers  assumed  by  an  employee  are 
those  which  are  incident  to  his  employment,  those  which  are 
known  to  him,  and  those  which  are  obvious  and  apparent.** 

A  person  who  is  employed  by  a  railroad  company  to  clean 
the  tracks  after  a  snow  storm  in  the  vicinity  of  moving  trains 
is  engaged  in  a  dangerous  occupation,  and  he  assumes  the  risk 
of  his  employment,  and  must  keep  himself  out  of  manifest  and 
unnecessary  exposure  to  danger.** 

A  railroad  company  cannot  be  charged  with  negligence  in 
making  up  a  long  train  of  empty  freight  cars  so  that  they 
parted  and  caused  a  collision,  where  there  is  no  evidence  that 

18  Snyder  v,  Pennsylvania  R.  R.,  11  Dist  609  (1902)  ;  affirmed  in  205 
Pa.  619  (1903.) 

19  Martin  v.  Philadelphia  &  Reading  Ry.,  200  Pa.  603  (1901);  affirm- 
ing 4  Danph.  89  (1901.) 

20  Price  V.  Lehigh  Valley  R.  R.,  202  Pa.  176  (1902.) 

21  Ortlip  V,  Philadelphia  &  West  Chester  Trac.  Co.,  9  Dist.  291  (1900) ; 
affirmed  in  198  Pa.  586  (1901.) 

22  Nye  V.  Pennsylvania  R.  R.,  178  Pa.  134  (1896.) 
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the  train  was  not  made  up  in  the  usual  manner,  and  the  testi- 
mony of  an  engineer  tends  to  show  that  the  parting  of  long 
trains  was  one  of  the  ordinary  risks  of  the  business  against 
which  he  was  constantly  required  to  guard.*^ 


184.  Plaintiff's  husband  was  killed  while  working  as  a 
locomotive  engineer  on  one  of  defendant's  trains.  The  acci- 
dent was  caused  by  a  subsidence  of  the  track,  due  to  the  sink- 
ing of  the  land  over  mine  workings  from  which  the  coal  had 
been  removed.  Plaintiff  was  running  his  train  at  the  time  of 
the  accident  at  the  rate  of  about  twenty-five  miles  an  hour. 
There  was  evidence  which  was  uncontradicted  that  three 
weeks  prior  to  the  accident  a  notice  had  been  placed  on  the 
bulletin  board  that  all  trains  running  over  a  specified  territory 
should  run  slow  on  account  of  the  track  settling,  which  meant 
that  the  trains  should  be  run  at  the  rate  of  eight  or  ten  miles 
an  hour.  Deceased's  fireman  testified  that  the  deceased  had 
a  copy  of  the  order  in  his  possession  and  that  he  had  showed 
it  to  him.  The  court  held  it  to  be  error  to  submit  the  case  to 
the  jury,  as  from  the  evidence  it  clearly  appeared  that  his  death 
was  the  direct  and  proximate  result  of  his  voluntary  disr^ard 
of  an  order  of  the  railroad  company,  made  specially  to  avoid 
the  very  danger  from  which  the  accident  resulted,  and  that 
under  such  circumstances  there  could  be  no  recovery.^* 

In  an  action  to  recover  damages  for  the  death  of  a  locomo- 
tive engineer  against  a  railroad  company  which  owned  the 
tracks  upon  which  the  deceased  was  running  a  train  for 
another  company  by  whom  he  was  employed,  it  appeared  that 
the  deceased,  who  was  the  engineer  of  the  Philadelphia  and 
Reading  Railroad  Company's  fast  express  train  known  as 
"The  Royal  Blue,"  from  Jersey  City  to  Philadelphia,  was 
killed  at  Bayonne  City  by  his  train  running  into  a  wreck  of 
empty  coal  cars.  The  coal  train,  which  consisted  of  a  large 
number  of  coal  cars,  started  for  Jersey  ^^y  somewhat  ahead 
of  the  express  train.  At  Bayonne  a  flagman,  employed  by  the 
defendant  company,  signalled  the  coal  train  to  stop.    The  sig- 

23  Thomas  v.  Central  R.  R.  of  New  Jersey,  194  Pa.  511  (igoa) 

24  Lonzer  v.  Lehigh  Valley  R.  R.,  196  Pa.  610  (190a) 
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nal  was  obeyed,  with  the  result  that  the  rear  of  the  train, 
which  had  parted,  piled  up  upon  the  forward  cars,  and  a  num- 
ber of  cars  were  precipitated  upon  the  adjacent  track.  There 
was  no  evidence  why  the  flagman  gave  the  signal  to  stop  the 
train.  It  was  held  that  the  question  whether  the  signal  by 
the  flagman  was  negligently  given  and  whether  or  not  it  was 
the  proximate  cause  of  the  accident  were  questions  for  the 
jury.** 

A  railroad  company  is  not  liable  for  injuries  sustained  by 
one  of  its  locomotive  engineers  which  were  caused  by  his  head 
coming  in  contact  with  the  side  of  a  bridge,  while  he  had  his 
head  out  of  the  cab  window  to  watch  his  train,  where  it  ap- 
pears that  he  had  frequently  passed  the  bridge,  although  on 
narrower  engines  and  that  the  danger  from  protruding  the 
head  too  far  was  plainly  obvious.*^ 

A  railroad  company  owes  no  duty  to  a  skilled  and  exper- 
ienced engineer  to  instruct  him  of  the  dangers  of  a  locomotive 
which  he  is  set  to  operate  where  the  new  locomotive  is  of  the 
same  general  character  as  the  one  to  which  he  had  been  accus- 
tomed. 

PlaintiflF,  a  locomotive  engineer,  was  injured  while  leaning 
out  of  the  cab  window  by  his  head  coming  in  contact  with  the 
ironwork  of  a  bridge.  He  was  familiar  with  the  road  and 
the  bridge  at  which  he  was  injured,  having  been  in  the  employ 
of  the  road,  as  brakeman,  fireman  and  engineer  for  about 
twenty  years.  The  track  of  the  road  was.  in  good  repair,  and 
the  bridge  of  suitable  width  and  had  been  in  constant  use  for 
fifteen  years.  At  the  time  of  the  accident  the  defendant  com- 
pany had  entered  into  an  agreement  to  permit  certain  trains  of 
another  company  to  run  over  its  road,  and  plaintiff  was  as- 
signed to  instruct  the  engineer  of  one  of  these  trains  as  to  the 
peculiarities  and  dangers  of  the  road.  It  appeared  that  the 
width  of  the  cab  of  the  engine  upon  which  plaintiff  usually  ran 
was  eight  feet  and  six  inches,  while  the  width  of  the  cab  of  the 
engine  on  which  h^g^s  acting  as  pilot  was  nine  feet.  The 
space  between  the  side  of  the  cab  and  the  ironwork  of  the 
bridge  was  about  twenty  inches,  which  would  be  somewhat  re- 

2$  Thomas  v.  Central  Railroad  of  New  Jersey,  194  Pa.  511  (190a) 
26  Fulford  V.  Lehigh  Valley  R.  R.,  185  Pa.  329  (1898.) 
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duced  by  the  swaying  motion  of  the  engine  when  pulling  the 
train.  Plaintiff  was  not  advised  of  the  increased  width  of 
the  cab.  It  was  held  that  plaintiff  was  not  entitled  to  re- 
cover.*^ 

A  locomotive  engineer  who  has  full  knowledge  that  the 
train  on  which  he  is  working  is  sent  out  to  remove  snow 
drifts  from  cuts,  assumes  the  risk  of  such  employment,  and  if 
he  is  killed  by  the  derailment  of  his  engine  running  into  a  snow 
drift  in  a  deep  cut,  his  widow  and  children  are  not  entitled  to 
recover  damages  for  his  death.^* 

A  locomotive  engineer  had  been  in  the  employ  of  his  com- 
pany for  over  ten  years  before  he  was  injured.  Sometime 
prior  to  the  accident  the  oil  pipe  of  plaintiff's  locomotive  had 
burst  at  a  point  where  it  came  out  from  under  or  through  the 
jacket  of  the  boiler  near  the  smoke  stack.  This  pipe  was 
used  to  carry  oil  from  a  reservoir  inside  of  the  cab  to  the  valve 
upon  the  steam  chest.  In  consequence  of  it  having  burst  the  oil 
ran  out  and  the  valve  was  not  supplied  with  oil,  but  in  order  so 
to  supply  it  the  appellant  while  the  engine  was  drifting  down 
grade,  having  gone  through  the  window  of  the  cab,  stepped 
upon  the  narrow  footway  alongside  of  the  boiler,  walked  to  a 
point  near  the  steam  chest  and  there  stooping  down,  with  a  hand 
oiler  poured  the  oil  into  the  valve.  Having  done  so  he  returned 
to  the  cab  and  just  as  he  reached  its  entrance  his  foot  slipped, 
and  he  fell  forward  into  it,  striking  the  water  gauge  inside  of 
the  cab.  By  the  blow  thus  given  the  gauge  was  thrown  open, 
causing  boiling  water  and  superheated  steam  to  pour  into  ap- 
pellant's shoe  and  seriously  injured  him  by  burning  his  foot 
The  injury  so  received  was  not  in  consequence  of  any  defect 
of  the  pipe.  He  had  finished  the  oiling  of  the  valve  and  upon 
his  return  to  the  cab,  slipped  at  its  entrance,  where  he  struck 
the' water  gauge  and  knocked  it  open.  The  heated  water  and 
superheated  steam  scalded  his  foot  and  this  caused  the  injury. 
It  was  held  that  the  defective  pipe  was  not  the  proximate  cause 
of  the  accident,  and  that  binding  instructions  for  defendant 
were  proper.^^ 

27  Bellows  V.  Pa.  &  N.  Y.  Canal  &  R.  R.  Co.,  157  Pa.  51  (1893.) 

28  Derr  v.  Lehigh  Valley  R.  R.,  158  Pa.  365  (1893.) 

29  Douglass  V,  New  York  Central  &  Penna.  R.  R.,  209  Pa.  128  (1904.) 
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185.  A  brakeman  was  injured  while  he  was  uncoupling  an 
ordinary  box  freight  car  from  the  tender  of  an  engine.  It 
appeared  there  were  two  iron  steps,  a  brake  and  a  wheel  upon 
the  middle  of  the  end  of  the  car,  but  no  ladder,  steps  or  hand- 
holds at  or  near  the  comers  of  the  car.  It  appeared  that  the 
iron  steps  on  the  car  were  so  constructed  that  they  could  be 
used  as  handholds,  and  that  they  were  sufficient  if  actually 
used.  The  plaintiff  admitted  that  in  performing  the  act  of 
uncoupling  cars  from  the  tender  he  did  actually  use  one  of 
the  steps  while  he  stooped  down  to  reach  the  coupling  pin. 
After  pulling  out  the  pin  he  stood  erect  on  the  narrow  ledge 
on  the  end  of  the  car  with  his  back  against  the  car.  He  then 
let  go  his  hold  of  the  iron  step  attached  to  the  middle  of  the 
end  of  the  car,  stepped  to  the  right  side  of  the  car,  gave  a  sig- 
nal to  the  engineer,  and  then  in  endeavoring  to  return  to  the 
iron  step,  took  one  step  towards  it,  and  was  taking  the  second, 
when  he  lost  his  balance  and  fell  oiff  the  car  and  was  injured. 
The  brakeman  alleged  that  the  company  was  negligent  in  not 
having  handholds  at  or  near  the  corner  of  the  car.  The  evi- 
dence showed  that  cars  equipped  like  the  one  on  which  the 
accident  occurred  were  in  common  use,  and  that  there  was  no 
one  standard  of  appliances  for  the  use  of  brakemen  upon 
freight  cars.  It  was  held  that  the  plaintiff  was  not  entitled  to 
recover.'*^ 

In  an  action  by  a  brakeman  against  a  railroad  company  to 
recover  damages  for  personal  injuries,  resulting  from  the  fact 
that  a  freight  car  in  which  he  was  working  had  no  grab  iron 
or  ladder,  it  is  error  for  the  court  to  permit  witnesses  to  state 
that  in  their  opinion  the  car  was  unsafe.  As  a  common  freight 
car  is  not  a  complicated  machine,  the  jury  can  determine  for 
themselves  whether  it  is  safe  or  not.'* 

It  is  not  negligence  for  a  brakeman  to  sidetrack  a  car  by  a 
"flying  switch,"  although  such  an  act  is  a  highly  dangerous 
one,  where  the  exigency  requires  the  sidetracking  to  be  quickly 


30  Dooner  v,  Delaware  and  Hudson  Canal  Co.,  171  Pa.  581  (1895) ;  26 
Pitts.  227  (i8s^) 

31  Dooner  v.  Delaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 
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completed  so  as  not  to  encroach  on  the  track  when  approaching 
passenger  trains  are  due.** 

A  brakeman  cannot  be  charged  with  contributory  n^li- 
gence  where  it  appears  that  in  making  a  flying  switch  he 
grooved  a  coupling  pin  of  a  freight  car,  signalled  the  engineer, 
and  turned  to  seize  the  grab-iron  or  ladder,  when  he  first  dis- 
covered that  the  car  had  neither,  and  fell  to  the  track." 

Where  the  death  of  a  brakeman  on  one  train  is  caused  not 
by  an  unsafe  schedule  or  defective  rules,  but  by  the  reckless 
disregard  of  clearly  defined  and  well  understood  duties  by  the 
engineer  of  another  train,  the  widow  of  the  deceased  is  not  en- 
titled to  recover  damages  from  the  railroad  company,  inas- 
much as  the  accident  was  caused  by  the  negligence  of  a  fellow 
servant. 

A  special  order  was  given  to  the  engineer  of  a  passenger 
train  which  was  late,  to  run  to  his  destination  two  hours  late. 
The  evidence  showed  that  this  order  was  to  be  read  in  connec- 
tion with  the  general  rules  of  the  company,  and  meant  that  the 
train  would  have  a  track  clear  of  all  freight  trains,  but  that  it 
must  run  with  reference  to  the  schedule  of  all  passenger  trains. 
The  engineer  neglected  the  order  and  ran  into  the  passenger 
train  ahead  of  him  which  was  running  on  schedule  time.  A 
brakeman  on  the  latter  train  was  killed.  It  was  held  that  the 
brakeman's  widow  could  not  recover  from  the  company.^* 

Where  a  brakeman  was  killed  by  the  derailing  of  a  train 
which  was  running  on  a  defective  roadbed,  the  case  is  for  the 
jury  where  the  evidence  for  the  defendant  showed  that  be- 
fore the  accident  the  deceased  was  not  in  his  proper  place,  but 
was  sitting  on  a  brake-wheel,  a  place  of  danger,  but  it  was  not 
clear  that  at  the  actual  time  of  the  accident  the  deceased  was  in 
this  dangerous  position.'*^ 

Where  a  brakeman  was  injured  in  a  collision  with  other 
cars  while  operating  a  defective  brake,  and  his  evidence  showed 
that  after  he  had  made  several  revolutions  of  the  wheel  he  dis- 


32  Dooner  v,  Delaware  &  Hudson  Canal  G>.,  164  Pa.  17  (1894.) 

33  Dooner  v,  Deflaware  &  Hudson  Canal  Co.,  164  Pa.  17  (1894.) 

34  Kennelty  v,  Baltimore  &  Ohio  R.  R.,  166  Pa.  60  (1895)  ;  25  Pitts. 
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covered  that  the  chain  was  broken,  but  failed  to  show  how  or 
when  the  defect  occurred,  or  that  the  car  was  in  a  defective 
condition  when  it  left  the  inspection  yard  a  short  time  before 
the  accident,  a  non-suit  is  properly  entered.'* 

Plaintiff  while  in  the  service  of  defendant  as  a  rear  end 
brakeman  on  one  of  its  through  freight  trains,  was  injured 
while  in  the  performance  of  his  duty  in  a  space  between  the 
inner  and  outer  rails  of  two  sidings.  It  appeared  that  this 
space  was  insufficient  to  allow  him  to  properly  discharge  his 
duties  and  he  testified  that  although  he  had  been  in  the  employ 
of  the  road  for  a  number  of  years,  running  on  the  division 
upon  which  the  accident  occurred,  he  had  no  knowledge  of  the 
insufficiency  of  the  space.  It  was  held  that  the  case  was  for 
the  jury.*^ 

In  an  action  against  a  railroad  company  to  recover  for  the 
death  of  a  brakeman  in  the  employ  of  another  company,  caused 
by  an  alleged  defective  switch,  a  non-suit  is  proper,  where 
the  only  evidence  of  negligence  was  that  at  a  period  two  weeks 
or  more  before  the  accident  the  rails  were  not  close  together, 
and  there  was  no  evidence  that  the  defect  continued,  or  that 
the  defect  caused  the  accident,  which  could  be  attributed  to  sev- 
eral causes,  for  none  of  which  defendant  was  liable.'^ 

A  brakeman  was  killed  while  engaged  in  making  a  coupling 
between  a  car  and  a  steam  shovel  or  construction  car.  He  had 
been  warned  of  the  danger  prior  to  the  accident,  and  was  twice 
instructed  as  to  the  manner  of  operation.  Contrary  to  his  in- 
structions he  raised  his  head  too  high  and  was  struck  and 
killed.     It  was  held  that  a  non-suit  was  properly  entered.'* 


186.  A  train  while  lying  in  a  yard  was  given  an  order  to 
"wild  cat,"  which  gave  it  the  right  of  way  outside  the  yard, 

36  Dickerson  v.  Central  R.  R.  of  New  Jersey,  189  Pa.  567  (1899.} 

37  Vorhes  v.  Lake  Shore  &  Michigan  Southern  Ry.,  193  Pa.  115  (1899.) 

38  Savitz  V.  Lehigh  and  New  England  R.  R.,  199  Pa.  218  (1901.) 

39  Schlemmer  v.  Buffalo,  Rochester  &  Pittsburg  R.  R.,  207  Pa.  198 
(1903.)  In  this  case  it  was  not  decided  whether  the  Act  of  Congress  of 
March  2,  1893  (27  U.  S.  Stat.  At  Large  531}  in  regard  to  the  use  of  au- 
tomatic couplings  on  cars  employed  in  interstate  commerce,  had  any  ap- 
plicability in  actions  for  negligence  in  the  courts  of  Pennsylvania. 
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subject  only  to  the  requirement  to  keep  a  look  out  for  regular 
scheduled  trains.  While  inside  the  yard  the  train  was  to  be 
kept  under  such  control  that  it  could  be  stopped  within  half  the 
distance  that  the  engineer  could  see  along  the  track.  While 
the  train  was  moving  near  the  limit  of  the  yard,  the  engineer 
not  seeing,  on  account  of  steam  escaping  from  a  passing  en- 
gine, an  irregular  excursion  train  backed  up  on  the  same  track, 
ran  into  the  excursion  train,  and  his  fireman  was  injured.  The 
evidence  was  conflicting  whether  the  collision  occurred  inside 
or  outside  the  yard.  In  an  action  by  the  fireman  against  the 
railroad  company,  it  was  held  that  the  case  was  for  the  jury.*® 

ft 

Trackmrni. 

187.  A  railroad  company  has  a  right  to  run  its  trains  on 
tracks  that  suit  best  the  convenience  of  its  business,  and  it  is 
not  the  duty  of  telegraph  operators  to  notify  its  trackmen  as 
to  the  running  of  trains.  It  is  the  duty  of  the  trackmen  to 
watch  the  tracks  and  report  their  condition  to  the  company,  and 
he  must  use  his  eyes  to  protect  himself  against  all  trains,  no 
matter  on  what  track  they  may  be  run ;  if  he  fails  to  do  this 
and  is  killed  because  of  this  neglect,  his  representatives  can- 
not recover  for  his  death.*  ^ 

A  trackman  engaged  in  repairing  tracks  in  or  near  a  tunnel 
is  bound  to  take  notice  of  the  danger  incurred  and  assumes  all 
the  risks  arising  from  such  employment  as  are  incident  thereto. 

Where  a  track  repairer  had  been  employed  in  a  tunnel 
through  which  trains  had  been  running  only  on  one  track,  but 
was  notified  that  traffic  would  be  resumed  as  usual  on  both 
tracks,  and  was  killed  by  a  west-bound  train  on  an  east-bound 
track,  there  can  be  no  recovery.** 

An  employee  who  undertakes  the  performance  of  hazardous 
duties  assumes  such  risks  as  are  incident  to  their  discharge 
from  causes  open  and  obvious  the  danger  of  which  he  has 
had  an  opportunity  to  ascertain.  Plaintiff,  a  track  repairer 
in  the  employ  of  the  defendant  company,  was  engaged  with 
several  others  in  repairing  the  tracks  in  the  company's  yards. 

40  Goodman  v,  Del.  &  Hudson  Canal  Ca,  167  Pa.  332  (1895.) 

41  Heiseman  v.  Pennsylvania  R.  R.,  19  Lane.  321  (1902.) 

42  Sanker  v,  Pennsylvania  R.  BL,  205  Pa.  609  (1903.) 
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There  was  a  freight  train  with  a  locomotive  attached  on  a  sid- 
ing at  the  east  of  the  track  where  the  plaintiff  was  working.  In 
order  to  avoid  a  passenger  train  which  was  approaching  on  the 
track  on  which  he  was  engaged,  plaintiff  jumped  in  the  direc- 
tion of  the  siding  upon  which  the  freight  train  stood,  and  in 
some  way  got  under  one  of  the  cars  and  was  injured  in  such 
a  manner  by  the  starting  of  the  train  that  one  of  his  legs  had 
to  be  amputated.  It  was  held  that  the  railroad  company  was 
not  liable.*' 

Car  Inspectors. 

188.  A  car  inspector  who  goes  under  a  standing  car  on  a 
switch  at  a  time  when  he  knows  a  train  is  usually  run  on  the 
switch,  and  makes  no  inquiry  as  to  whether  the  train  had  been 
placed  there,  is  guilty  of  contributory  negligence,  and  if  he 
is  injured  by  the  running  of  a  train  on  to  the  switch  he  cannot 
recover  damages  from  the  railroad  company  for  his  injuries.** 

Where  a  car  inspector  enters  upon  his  employment  knowing 
that  a  signal  lamp  and  flag  were  necessary  to  his  safety,  and 
that  these  had  not  been  furnished  him,  he  assiunes  the  risk  of 
the  danger  by  continuing  in  the  employment  without  the  lamp 
and  flag.** 

Deceased  was  a  car  inspector  in  a  yard  jointly  used  by  the 
company  which  employed  him  and  by  the  defendant  company. 
While  he  was  engaged  on  an  afternoon  of  a  clear  day  in  the 
inspection  of  some  cars  in  the  yard,  a  coal  train  belonging  to 
the  defendant  was  backed  in  on  the  same  track  and  collided 
with  the  cars  which  he  was  inspecting  and  he  was  caught  be- 
tween the  bumpers  and  killed.  A  rule  of  the  two  companies 
provided  that  "a  blue  flag  by  day  and  a  blue  light  by  night, 
placed  on  the  end  of  a  car  denoted  that  car  inspectors  were  at 
work  under  or  about  the  car  and  that  the  car  must  not  be 
coupled  to  or  moved  until  the  blue  signal  was  removed  by  the 
car  inspectors."    The  evidence  tended  to  show  that  the  de- 

43  Palko  V,  Central  R.  R.  of  New  Jersey,  9  Kulp  550  (190a) 

44  Marean  v.  New  Yoiic,  Susquehanna  and  Western  R.  R.,  167  Pa.  220 
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ceased  placed  a  blue  flag  on  the  railroad  track  at  a  sufficient  dis- 
tance from  the  car  under  which  he  was  at  work  to  protect  him 
if  it  had  been  seen  by  the  conductor  of  the  train  which  struck 
him.  The  court  refused  to  direct  a  verdict  fior  the  defendant 
and  held  that  the  question  of  deceased's  contributory  n^li- 
gence  and  defendant's  negligence  was  for  the  jury.** 

Oar  B«pair«n. 

189.  A  car  repairer  employed  in  the  repair  yard  of  a  rail- 
road company  assumes  the  risk  of  injuries  arising  from  the 
n^ligent  dropping  in  of  cars  on  the  track  where  he  is  from 
time  to  time  employed.*^ 

A  tinner  in  the  employ  of  a  railroad  company  was  sent  to  a 
sidiilg  several  miles  distant  from  the  railroad  shop  to  repair 
the  roof  of  a  passenger  car  on  the  siding.  The  siding  was  or- 
dinarily used  for  freight  cars  which  were  much  smaller  and 
lower  than  passenger  cars.  The  tinner  was  informed  that  the 
car  would  not  move  for  some  time,  and  that  within  this  time 
he  could  do  the  required  work.  He  had  been  on  top  of  the 
car  but  a  short  time  when  an  engine  was  attached  to  it.  It  was 
drawn  rapidly  forward,  and  he  was  struck  by  a  wire  stretched 
across  the  tracks  and  seriously  injured.  When  the  car  moved 
he  arose  from  his  work  and  walked  forward  on  the  upper  deck 
to  learn  the  cause  of  the  movement.  As  he  approached  the 
front  of  the  car  the  smoke  and  cinders  from  the  engine  came 
directly  against  his  face,  and  to  avoid  them  he  turned  his  head 
to  one  side,  and  was  struck  by  the  wire  almost  immediately 
afterwards.  The  wire,  which  was  used  as  a  guy  to  support 
a  pole,  was  stretched  across  the  track  at  a  height  of  nineteen 
feet  and  one  inch,  and  the  top  of  the  upper  deck  of  the  car  was 
fourteen  feet  and  four  inches  above  the  tracks.  The  main  roof 
was  some  seventeen  inches  lower.  It  was  held  that  the  case 
was  for  the  jury.*® 

Employment  of  Incompetent  Servants. 

190.  A  railroad  company  which  retains  in  its  service  an 

46  Werst  V.  Lehigh  Valley  R.  R.,  190  Pa.  482  (1899.) 

47  Peterson  v.  Pennsylvania  R.  R.,  195  Pa.  494  (1900.) 

48  Stoltenborg  v.  Pittsburgh  &  Lake  Erie  Railroad,  165  Pa.  377  (1895) ; 
25  Pitts.  295  (1895.) 
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habitually  careless  man  renders  itself  liable  to  its  other  em- 
ployees for  the  results  of  his  negligence.  Thus  where  a  rail- 
road company  has  retained  for  a  long  time  a  flagman  who  had 
been  habitually  negligent,  a  conductor  who  was  injured  by  the 
negligenct  of  the  flagman,  may  recover  damages  from  the 
railroad  company.*® 

Where  a  brakeman  was  injured  by  the  negligence  of  the 
conductor  of  a  log  train  upon  which  he  was  employed  and  the 
evidence  tended  to  show  that  the  conductor  was  incompetent, 
and  that  his  incompetency  was  known,  or  ought  to  have  been 
known  to  the  defendants,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  the  plaintiff  will  be  sustained.*^ 

Where  in  an  action  to  recover  damages  for  injury  resulting 
from  the  negligence  of  a  fellow  servant,  an  engineer  in  backing 
a  shifting  engine  into  a  car  in  which  plaintiff  was  working, 
evidence  that  the  engineer  was  drunk  on  three  different  occa- 
sions is  not  sufficient  to  charge  the  company  with  negligence  in 
employing  him  or  retaining  him  where  it  appeared  that  the 
officers  of  the  company  had  no  knowledge  of  the  alleged  acts 
of  dnmkenness.  "While  the  presumption  is  that  if  an  em- 
ployee is  fit  and  competent  when  he  enters  the  service  of  his 
employer,  he  remains  so;  this,  however,  does  not  relieve  the 
company  from  the  exercise  of  due  care,  and  no  matter  how 
long  an  employee  has  been  in  the  service  of  his  employer,  if  as 
a  result  of  his  incompetence  an  injury  results  to  a  fellow  em- 
ployee, and  it  affirmatively  appears  that  his  incompetency  was 
actually  known  to  the  employer;  or  that  if  the  employer  had 
exercised  proper  diligence  he  might  have  learned  of  it,  the 
employer  is  liable. "*^^ 

fellow  Servants— General  Bule. 

191.  If  several  persons  are  employed  as  servants  in  the  same 
general  service,  though  in  different  departments  of  it,  or 
though  one  holds  an  inferior  position  to  the  other,  and  one  is 
injured  by  the  carelessness  of  the  other,  the  employer  is  not 
liable  unless  he  has  employed  unfit  persons  for  his  service.*^^ 

49  Hughes  V.  Baltimore  &  Ohio  Railroad,  164  Pa.  178  (1894.) 

50  Huntsinger  v.  Trexlcr  &  Turrell  Lumber  Co.,  181  Pa.  497  (1897.) 
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Where  the  facts  are  uncontradicted  the  questioa  whether  a 
person  employed  by  a  railroad  company  is  a  vice-principal,  or 
a  fellow  servant  of  other  employees  is  a  question  for  the  court, 
but  where  the  facts  are  not  clear  the  question  must  be  sub- 
mitted with  proper  instructions  to  the  jury.*® 

Plaintiff  was  injured  while  in  the  employ  of  the  defendant 
as  a  conductor  on  a  single  track  railway  and  was  in  charge  of 
car  No.  4.  Car  No.  2,  to  which  was  attached  a  wrecking  truck, 
and  car  No.  i,  which  followed  it,  were  standing  on  a  turnout 
while  car  No.  4  passed  in  the  opposite  direction  on  the  main 
track.  After  car  No.  4  had  passed,  and  as  car  No.  2  was  en- 
tering on  the  main  track,  the  truck  attached  to  the  latter  be- 
came derailed.  The  superintendent  of  the  company  called  in 
a  general  way  to  employees  within  hearing  to  "give  us  a  hand 
to  put  on  the  truck,"  and  three  employees  of  the  company  left 
car  No.  i  and  went  to  assist  the  men  in  replacing  the  truck. 
While  they  were  thus  engaged,  car  No.  i,  by  reason  of  the 
ratchet  not  being  properly  adjusted  to  the  teeth  of  the  wheel 
£0  as  to  secure  the  brakes,  moved  backward  off  the  turnout 
and  on  to  the  main  track,  where  there  was  a  descending  grade, 
and  overtook  and  collided  with  car  No.  4,  injuring  the  plain- 
tiff. It  was  held  that  as  the  failure  to  properly  secure  the 
brakes  was  due  to  the  neglect  of  a  fellow  servant,  plaintiff  was 
not  entitled  to  recover.*^* 

Who  Are  Fellow  Servants. 

192.  A  car  inspector,  who  tests  an  electric  car  for  the  pur- 
pose of  testing  the  efficiency  of  its  electrical  appliances  and 
not  for  the  purpose  of  determining  the  safety  of  the  car  either 
for  the  employees,  or  the  public,  is  while  so  engaged  a  fellow 
servant  of  the  conductor  of  the  car.*^* 

A  track  layer  employed  as  one  of  a  gang  on  a  construction 
train  is  a  fellow  servant  of  a  flagman  or  engineer  of  a  freight 
train.** 

An  employee  of  a  telegraph  company  whose  lines  are  used 

53  Evilhock  V.  Phila.,  Harrisburg  &  Pittsburgh  R.  R.  Co.,  169  Pa.  592 

(1895.  ) 

54  Hoover  v.  Carbon  County  Electric  Ry.  Co.,  191  Pa.  146  (1899.) 

55  Shugard  v.  Union  Traction  Co.,  201  Pa.  562  (1902.) 

56  Benignia  v.  Pennsylvania  R.  R.,  197  Pa.  384  (1900.) 
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by  a  railroad  company  under  contract,  and  who  is  placed  in 
charge  of  a  gang  of  men  employed  by  a  railroad  company, 
and  who  directs  them  in  the  repairing  of  a  line  of  telegraph  is 
a  fellow  servant  of  the  men  under  his  charge.*'^ 

A  locomotive  engineer  and  a  fireman  of  a  freight  train  are 
fellow  servants;  as  are  also  an  engineer  and  brakeman.*^® 

A  railroad  telegraph  operator  and  a  track  walker  are  fellow 
servants.*^® 

An  employee  of  a  coal  company  engaged  in  unloading  a  car 
upon  a  trestle  built  upon  the  land  of  a  railroad  company,  is  a 
fellow  servant  of  the  trainmen.^^ 

A  track  repairer  is  a  fellow  servant  of  a  foreman,  engineer, 
conductor  or  switchman.*^ 

An  inspector  of  air  brakes  and  a  brakeman  are  fellow  ser- 
vants. ®^ 

Who  Are  Not  Fellow  Servants. 

193.  A  boiler  inspector  of  a  railroad  company  is  not  a  fel- 
low servant  of  a  locomotive  engineer.®* 

A  train  dispatcher  within  the  limits  of  his  employment  is  a 
vice  principal  of  the  railroad  company  employing  him. 

The  case  is  for  the  jury  where  the  evidence  shows  that  the 
train  dispatcher  directed  an  engineer  to  run  carefully  on  a  cer- 
tain track  and  stated  to  him  that  there  were  fifteen  cars  at 
a  street  named,  and  the  engineer  ran  carefully  and  collided 
with  cars  twelve  or  fifteen  hundred  feet  nearer  than  the  point 
named,  causing  injury  to  a  brakeman.®* 

A  person  employed  to  work  on  a  railroad  bridge  who  is  fur- 
nished free  transportation  to  and  from  his  work  as  part  of  his 

57  Johnson  v.  Western  New  York  &  Pennsylvania  Ry.,  200  Pa.  314 
(190L) 

58  Welsh  V.  Pennsylvania  R.  R.,  192  Pa.  69  (1899);  16  Lane.  257  (1899)  ; 
Kennelty  v,  Baltimore  and  Ohio  R.  R.,  166  Pa.  60  (1895.) 

59  Heiseman  v.  Pennsylvania  R.  R.,  19  Lane.  321  (1902.) 

60  Peplinski  v,  Pennsylvania  R.  R.,  203  Pa.  52  (1902.} 

61  Palko  V.  Central  R.  R.  of  New  Jersey,  9  Kulp  550  (1900.) 

62  Fullmer  v.   New  York  Central  &  Hudson  River  Ry.,  208  Pa.  598 
(1904.) 

63  Marsh  v.  Lehigh  Valley  R.  R.,  206  Pa.,  558   (1903.) 

64  Brommer  v.  Philadelphia  &  Reading  Ry.,  205  Pa.  432  (1903.) 
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compensation,  is  while  traveling  to  his  home  in  the  position 
of  a  passenger,  and  not  a  fellow  servant  of  an  engineer  of  the 
company.^* 

Cases  Under  the  Act  of  April  4,  1868. 

194.  A  postal  clerk  in  the  employ  of  the  United  States  post 
office  department,  while  traveling  on  a  railroad  in  the  perform- 
ance of  his  duties  is  not  a  passenger  within  the  meaning  of  the 
Act  of  April  4,  1868,  but  is  in  the  position  of  a  fellow  servant 
of  a  brakeman  in  the  employ  of  the  railroad  company.** 

A  workman  engaged  in  loading  iron  plates  into  a  car  for  an 
iron  company,  when  the  car  was  shifted  by  a  railroad  company 
and  who  was  killed  by  reason  of  the  car  running  off  the  track, 
causing  a  large  number  of  metal  plates  to  fall  upon  him,  is 
within  the  terms  of  the  act.*'' 

Plaintiff,  an  employee  of  an  iron  company,  was  injured  by 
being  struck  by  a  car  of  a  railroad  company  while  loading  a 
car  with  iron  for  the  iron  company.  There  were  two  tracks, 
the  one  on  which  stood  the  car  which  was  being  loaded,  and 
another  between  that  track  and  the  rolling  mill ;  the  space  be- 
tween the  two  sets  of  tracks  was  about  seven  feet,  both  tracks 
being  on  the  land  of  the  iron  company ;  the  cars  which  stood 
and  ran  on  the  tracks  belonged  to  the  railroad  and  were  run 
in  and  drawn  out  at  the  orders  or  request  of  the  iron  company. 
In  loading  the  car  on  the  farther  track,  plaintiff  and  his  co- 
employees  of  the  iron  company  took  up  pieces  of  iron  at  the 
shears  in  the  mill  and  carried  them  across  the  empty  track  to 
the  car  they  were  loading  on  the  outside  track;  after  placing 
his  iron  on  the  standing  car,  they  crossed  back  to  the  mill  for 
another  load.  Plaintiff,  after  placing  his  pieces  of  iron  on 
the  car,  either  while  on  the  space  between  the  sets  of  tracks 
or  when  barely  on  the  empty  track,  was  struck  by  a  cinder  car 
which  the  railroad  company  had  shunted  in  on  that  track  at 
the  request  of  the  iron  company.     It  was  held  that  plaintiff 


65  McNulty  V.  Pennsylvania  R.  R.,  182  Pa.  479  ( 1897)  ;  28  Pitts.  149 

(1897.) 

66  Foreman  v.  Pennsylvania  R.  R.,  195  Pa.  499  (1900) ;  Martin  v,  Phil- 
adelphia &  Reading  Ry.,  200  Pa.  603  (1901)  ;  affirming  4  Dauph.  89  (1901.) 
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was  a  fellow  servant  of  the  trainmen  within  the  meaning  of 
the  Act  of  April  4,  1868,  and  could  not  recover  damages  from 
the  railroad  company  for  his  injuries.^® 

An  employee  of  a  coal  dealer  who  was  injured  by  the  n^li- 
gent  act  of  another  employee  of  a  coal  dealer  in  pushing  on 
to  a  trestle  in  the  yard  of  the  coal  dealer  an  obviously  defective 
car,  cannot  recover  damages  either  from  the  railroad  company 
or  his  employer,  inasmuch  as  the  injuries  were  due  to  the 
negligence  of  a  fellow  servant.** 

In  an  action  by  the  wife  of  an  employee  of  the  owners  of  a 
quarry  against  a  railroad  company,  for  the  death  of  her  hus- 
band, it  appeared  that  on  the  day  of  the  accident  the  defend- 
ants had  backed  a  number  of  cars  into  the  quarry  where  the 
deceased  was  working.  They  were  not  left  at  the  place  where 
they  were  wanted  and  an  engine  and  crew  were  sent  back  to 
move  the  cars  to  the  point  where  they  wpre  wanted.  Before 
the  engine  arrived  a  blast  was  discharged  in  the  quarry  and 
a  fragment  of  stone  struck  the  shaft  of  a  derrick  with  such 
force  as  to  break  it  into  two  pieces,  and  thereby  to  slacken  and 
let  down  the  wire  guy  rope  which  supported  the  derrick,  and 
which  was  about  three-fourths  of  an  inch  in  thickness.  The 
weeds  and  grass  in  and  along  the  track  were  high  enough  to 
make  it  difficult  to  see  the  rope  until  within  a  few  feet  of  it. 
Soon  after  the  accident  had  happened  the  engine  and  crew  re- 
turned to  place  the  cars  in  proper  position.  One  of  the  owners 
of  the  quarry  stood  at  the  entrance  of  the  yard  and  directed 
the  movements  of  the  train.  He  knew  of  the  falling  of  the 
rope,  and  intended  to  notify  the  trainmen,  but  he  did  not. 
While  the  cars  were  being  moved  under  his  orders,  the  rear 
car  struck  the  rope  with  its  wheels,  in  consequence  of  which  a 
part  of  the  shaft  with  which  it  was  connectel  fell,  and  struck 
and  killed  the  deceased.  The  track  was  not  under  the  rail- 
road company's  care,  but  belonged  to  the  quarrymen,  and  was 
within  their  private  grounds.  The  brakeman  was  at  a  proper 
point  on  the  train  to  see  any  visible  obstruction,  and  to  warn 
the  engineer.  Neither  the  brakemen  nor  any  of  the  trainmen 
knew  of  what  had  happened  during  their  absence  from  the 

68  Weaver  v,  Philadelphia  &  Reading  Ry.  Co.,  202  Pa.  620  (1902.) 

69  Rehm  v.  Pennsylvania  Railroad  Co.,  164  Pa.  91  (1894.) 
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yard.  It  was  held  that  there  was  no  proof  of  negligence  on 
the  part  of  the  railroad  company,  and  that  the  plaintiff  was  not 
entitled  to  recover.''^ 

If  a  trestle  is  constructed  by  a  coal  company  on  the  land  of 
a  railroad  company,  but  used  for  the  mutual  benefit  of  the  rail- 
road and  canal  company,  an  employee  of  the  coal  company 
who  is  emplo3red  on  the  trestle  in  unloading  a  car  is  a  fellow 
servant  of  the  trainmen  of  the  railroad  company  within  the 
meaning  of  the  act  and  cannot  recover  from  the  railroad  com- 
pany if  he  is  injured  by  the  company's  employees.''^ 

Cases  Not  Under  the  Act  of  April  4^  1868. 

195.  Plaintiff's  husband,  an  engineer  employed  on  the  Cen- 
tral R.  R.  of  New  Jersey,  was  killed  through  the  n^ligence 
of  employees  of  the  Philadelphia  &  Reading  road  while  run- 
ning his  engine  over  the  tracks  of  the  latter  company.  It  was 
held  that  plaintiff's  widow  was  entitled  to  recover,  and  that 
the  Act  of  1868  did  not  apply. 

Mitchell,  J.,  said :  "The  rules  to  be  deduced  from  the  cases 
as  substantially  determined  in  Kelly  v.  Union  Trac.  Co.,  199 
Pa.  322,  are :  First,  when  the  same  track  is  used  by  two  rail- 
road companies,  it  must  be  considered  for  the  application  of 
the  Act  of  1868  as  the  property  of  each  while  using  it  Sec- 
ondly, whether  the  use  be  by  virtue  of  joint  or  several  owner- 
ship, charter  right,  lease,  license  or  traffic  agreement,  is  im- 
material. Thirdly,  to  bring  the  case  within  the  second  class 
distinguished  in  Spisak  v.  B.  &.  O.  R.  R.  Co.,  152  Pa.  281, 
namely,  those  where  the  employment  is  ordinarily  the  duty  of 
railroad  employees,  the  plaintiff  must  not  only  be  engaged  in 
such  work,  but  also  be  so  engaged  for  or  upon  the  property 
of  the  railroad  by  whose  negligence  he  is  injured.  Thus  in 
the  present  case  the  plaintiff's  husband  was  engaged  in  rail- 
road work  as  a  locomotive  engineer,  but  not  for  the  defendant, 
nor  upon  premises  which  were  to  be  treated  as  defendant's  at 
that  time.  He  was,  therefore,  not  within  the  act.  Fourthly, 
in  such  cases  the  employees  of  each  road  accept  the  risks  of 

70  Forrest  v,  Philadelphia,  Wilmington  &  Baltimore  R.  R.,  174  Pa.  181 
(1896)  ;  6  Del.  333  (1896)  ;  affirming  s.  c.  6  Del.  170  (1895.) 
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their  employment  in  regard  to  their  own  road,  but  not  those 
incident  to  the  operation  of  the  other  road,  unless  at  the  time 
engaged  in  some  work  for  the  other  or  for  both  roads  joint- 

An  employee  of  an  iron  company  whose  work  it  is  to  unload 
cars  in  his  employer's  yard  after  the  cars  have  been  placed 
therein  by  a  railroad  company,  is  not  a  fellow  servant  of  the 
trainmen  of  the  railroad  company  engaged  in  placing  the  cars 
in  the  yard  within  the  meaning  of  the  Act  of  April  4,  1868,  P. 
L.  68.  The  yard  contemplated  by  the  Act,  is  the  yard  of  the 
railroad  company,  and  not  the  yard  of  a  customer  of  the  rail- 
road company  J* 

A  railroad  company  is  liable  where  its  employees  negligently 
injure  an  employee  of  another  company  engaged  in  the  ser- 
vice of  his  company  in  a  railroad  yard  which  is  used  in  com- 
mon by  both  companies.     The  Act  of  1868  does  not  apply. 

Plaintiff  was  a  car  inspector  in  the  employ  of  the  Central 
Railroad  of  New  Jersey  and  was  engaged  in  repairing  a  car 
of  his  employer  at  South  Bethlehem,  at  which  place  three  other 
railroad  companies  had  junctions  and  connecting  tracks. 
Plaintiff  while  occupied  underneath  one  of  the  cars  of  the 
Central  Railroad  of  New  Jersey,  which  was  standing  on  one 
of  the  shifting  tracks  of  the  yard,  was  injured  by  reason  of 
the  negligent  handling  of  a  Lehigh  Valley  train  which  was 
backed  upon  the  track,  ran  over  a  blue  flag  placed  to  protect 
the  car,  such  flag  being  the  signal  recognized  by  and  known 
to  the  defendant  company  and  its  employees,  and  drove  the 
train  against  the  Central  Railroad  car  under  which  plaintiff 
was  working,  and  caused  the  plaintiff's  injuries. 

It  was  held  that  the  company  was  liable,  and  that  the  Act  of 
April  4,  1868,  P.  L.  68,  did  not  apply.*^* 

Two  passenger  railway  companies  ran  their  cars  east  and 
west  on  the  same  tracks  on  Arch  street  in  the  city  of  Phila- 
delphia, and  by  arrangement  between  themselves  used  the 
south  track  going  east  and  the  north  track  going  west,  con- 


72  Keck  V.  Philadelphia  &  Reading  R.  R.,  206  Pa.  501  (1903.) 

73  Noll  V,  Philadelphia  &  Reading  Railroad,  163  Pa.  504  (1894.} 
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necting  them  by  two  switches  at  the  eastern  terminus.  The 
duty  of  the  car  first  arriving  at  the  terminus  was  to  run  east 
of  the  east  switch,  while  the  car  following  it  stopped  between 
the  two  switches ;  the  motorman  of  the  first  car  or  eastern  car 
was  then  to  reverse  his  trolley,  turn  the  east  switch  and  cross 
over  to  the  north  track  for  his  western  trip.  On  the  occasion 
of  the  accident  he  neglected  to  turn  the  switch  and  ran  his  car 
west  on  the  east-bound  track  till  it  struck  the  car  that  had 
followed  it  east,  and  injured  the  plaintiff,  who  was  the  con- 
ductor in  the  employ  of  the  other  company.  It  was  held  that 
the  case  was  not  within  the  Act  of  1868,  and  the  plaintiff  could 
recover.  "It  is  settled,"  said  the  court,  "that  the  road  on  or 
about  which  the  accident  occurs  need  not  be  owned  by  the  de- 
fendant company  to  bring  it  within  the  terms  of  the  Act  of 
1868,  but  the  use,  by  agreement,  of  the  road  of  another  com- 
pany by  the  defendant  company  makes  it  the  latter's  road  in 
contemplation  of  the  Act.  .  .  .  The  track  at  the  point  of 
the  accident  was  in  the  use  of  the  Hestonville  Company  and 
therefore  had  by  agreement  of  the  parties  become  for  the  time 
being  the  road  of  that  company.  Its  employees  in  the  opera- 
tion of  its  cars  had  a  right  to  be  there  and  they  could  enforce 
their  right  to  protection  against  the  negligence  of  every  one 
save  the  co-employees  of  that  company."''*^ 

An  employee  of  an  iron  company  whose  work  was  to  un- 
load cars  in  his  employers'  yard  was  instructed  to  quit  work 
while  the  crew  of  a  railroad  company  were  shifting  cars.  He 
obeyed  the  order,  and  after  the  lapse  of  about  an  hour  and  a 
half,  when  the  track  upon  which  he  had  been  working  ap- 
peared to  be  filled  with  cars,  and  about  fifteen  minutes  after 
the  last  car  had  been  pushed  in,  and  the  engine  had  moved  out, 
he  attempted  to  get  upon  the  car  at  which  he  had  been  at  work, 
when  another  loaded  car  was  sent  in  with  great  speed  and 
struck  the  car  on  which  he  was  working.  In  an  action  against 
the  railroad  company  for  the  injuries  sustained,  it  was  held 
that  the  defendant's  negligence  and  the  plaintiff's  contributory 
negligence  were  questions  for  the  jury.''* 

75  Kelly  V,  Union  Trac.  G).,  199  Pa.  322  (1901)  ;  affirming  9  Dist  69 
(1900.) 
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STideiL06. 

196.  Where  it  is  claimed  that  an  accident  happened  by  rea- 
son of  the  trainmen  disregarding  the  rules  of  the  company 
contained  in  a  book  of  rules  dated  five  days  prior  to  the  date  of 
the  accident,  such  book  should  not  be  admitted  in  evidence 
where  it  appears  that  it  was  not  actually  delivered  to  the  train- 
men until  twenty-one  days  after  the  accident,  although  the 
book  contained  a  recital  on  its  first  page  that  the  rules  were 
framed  to  take  effect  from  date.'''' 

Where  a  conductor  was  killed  in  an  accident  caused  by  a 
broken  rail,  declarations  made  an  half  hour  after  the  accident 
by  the  division  foreman  are  inadmissible.''® 

77  Dougherty  v,  Phila.  &  Reading  R.  R.,  171  Pa.  457  (1895)  ;  26  Pitts. 
208  (1895.) 

78  Briggs  V,  East  Broad  Top  R.  R.  &  Coal  Co.,  206  Pa.  564  (1903.) 


CHAPTER  XXVIII. 


NEGLIGENCE — INJURIES  TO  PASSENGERS. 


197.  General  Duty  of  Carrier. 
19a  Duty  to  Provide  Safe  Road- 
bed. 

199.  Presumption  of  Negligence. 

200.  Rebuttal  of  Presumption  of 

Negligence. 

201.  No  Presumption  of  Negli- 
gence if  Accident  is  Un- 
connected with  Means  of 
Transportation. 

202.  Accidents  at  Stations. 

203.  Crossing  Tracks  at  Stations. 


204.  Getting  on  Train. 

205.  Alighting  from  Train. 

206.  Acts  of  Other  Passengers. 

207.  Where  Passenger  is  Carried 

Beyond  Station. 

208.  Where  Passienger  Obeys  In- 
structions of  Conductor. 

209.  Ejection  of  Passenger. 

210.  Wrongful  Arrest  by  Railroad 
Detective. 

211.  Evidence. 


Oeneral  Duty  of  Carrier. 

197.  "The  utmost  care  and  vigilance  is  required  on  the  part 
of  the  carrier.  This  rule  does  not  require  the  utmost  degree 
of  care  which  the  human  mind  is  capable  of  imagining ;  but  it 
does  require  that  the  highest  degree  of  practical  care  and  dili- 
gence should  be  adopted  that  is  consistent  with  the  mode  of 
transportation  adopted.  Railway  passenger  carriers  are 
bound  to  use  all  reasonable  precautions  against  injury  of  pas- 
sengers ;  and  these  precautions  are  to  be  measured  by  those  in 
known  use  in  the  same  business  which  have  been  proved  by 
experience  to  be  efficacious."^ 

Duty  to  Provide  Safe  Boadbed. 

198.  In  an  action  by  a  passenger  against  a  railroad  company 
to  recover  damages  for  personal  injuries  caused  by  an  alleged 
defective  rail  overturning  the  car  in  which  he  was  riding,  the 
case  should  be  submitted  to  the  jury  where  the  evidence  for 
the  plaintiff  tends  to  show  that  the  rail  in  question  had  been 


I  Per  Brown,  J.,  in  Palmer  v,  Warren  St  Ry.,  206  Pa.  574  (1903.) 
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cracked  one-third  through  for  a  considerable  time,  that  it  had 
been  in  use  for  ten  years,  and  that  it  looked  old  and  worn.^ 

Premmption  of  Negligence. 

199.  Where  an  injury  occurs  to  a  passenger  in  consequence 
of  something  done  or  not  done,  connected  with  the  appliances 
of  transportation,  there  arises  the  presumption  of  negligence 
which  the  carrier  is  required  to  rebut;  but  if  the  accident  has 
no  connection  with  the  appliances  or  machinery,  if  it  is  so 
disconnected  with  the  operation  of  the  business  of  the  carrier 
as  not  to  involve  the  safety  or  sufficiency  of  the  instrumentali- 
ties, or  the  negligence  of  his  servants,  no  such  presumption 
arises,  and  the  burden  of  proof  to  show  negligence  is  upon  the 
plaintiff  who  avers  it.* 

Where  a  passenger  is  injured  by  reason  of  a  defect  in  the 
roadbed,  there  is,  prima  facie,  a  presumption  of  negligence, 
which  carries  the  case  to  the  jury,  although  the  evidence  to  re- 
but the  presumption  may  be  very  strong.* 

Where  a  passenger  in  going  from  a  station  platform  to  the 
track  platform  is  injured  by  falling  on  a  slope  ten  or  twelve 
inches  high  on  which  ice  and  snow  have  been  permitted 
to  accumulate,  and  it  appeared  that  the  passenger  was  not 
guilty  of  contributory  negligence,  the  railroad  company  is  lia- 
ble for  the  injuries  sustained.^ 

Selmttal  of  FreeumptloiL  of  Negligence. 

200.  Where  a  collision  is  occasioned  by  a  boy  loosing  the 
brake  of  a  car  standing  on  a  switch  by  hammering  it  with  a 
coupling  pin,  and  closing  the  throw-off  switch,  and  the  car 
runs  down  upon  the  main  line,  and  a  passenger  is  injured  in 
the  resulting  collision,  the  facts  are  sufficient  to  rebut  the  pre- 
sumption in  favor  of  the  passenger,  of  negligence  on  the  part 

2  Dampman  v.  Pennsylvania  R.  R.,  166  Pa.  520  (1895.) 

3  Fleming  v,  Pittsburgh,  Cincinnati,  etc.  Ry.  Co.,  158  Pa.  130  (1893}; 
Dennis  v.  Pittsburg  &  Castle  Shannon  R.  R.,  165  Pa.  624  (1895)  ;  25  Pitts. 

354  (1895.) 

4  McCaflFerty  v.  Pennsylvania  R.  R.,  193  Pa.  339  (1899.) 

5  Rathgebe  v.  Pennsylvania  R.  R.  179  Pa.  31  (1897) ;  27  Pitts.  388 
(1897.) 
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of  the  railroad  company.  In  such  a  case  the  fact  that  there 
was  no  lock  on  the  switch  does  not  change  the  result.* 

Where  a  rock  starts  from  the  point  near  the  top  of  a  natural 
hill  rising  precipitately  above  a  railroad  cut,  and  in  its  course 
makes  several  bounds,  ultimately  striking  a  train  and  killing  a 
passenger,  no  presumption  of  negligence  arises  against  the  rail- 
road company,  since  the  accident  was  not  connected  with  either 
the  means  or  appliances  of  transportation  or  the  construction 
of  the  road.^ 

A  passenger  was  injured  by  the  derailment  of  a  train  al- 
leged to  have  been  caused  by  the  locomotive  striking  a  cow. 
There  was  evidence  that  there  were  farms  within  a  quarter  or 
half  a  mile  of  the  place  of  the  accident,  and  that  on  two  or 
three  previous  occasions,  trains  on  the  line  had  been  stopped 
because  cows  were  on  the  track.  It  was  held  that  the  court 
could  not  say  as  a  matter  of  law  that  the  presumption  of  negli- 
gence against  the  company  had  been  rebutted  by  proof  of  the 
fact  that  the  derailment  was  caused  by  a  stray  cow  on  the 
track.® 

Ho  Presomptlon  of  Heg^ligenoe  if  Accident  is  TTncoimected  with 
Xaans  of  Transportation. 

201.  The  rule  that  a  presumption  of  negligence  on  the  part 
of  the  carrier  arises  when  a  passenger  is  injured  in  the  course 
of  transportation  cannot  be  invoked  without  evidence  tending 
to  connect  the  carrier,  or  its  employees,  or  some  of  the  appli- 
ances of  transportation  with  the  happening  of  the  injury.  To 
throw  the  burden  upon  the  carrier  it  must  be  first  shown  that 
the  injury  complained  of  resulted  from  the  breaking  of  ma- 
chinery, collision,  derailment  of  cars,  or  something  improper 
or  unsafe  in  the  conduct  of  the  business  or  in  the  appliances  of 
transportation. 

Plaintiff  was  injured  while  traveling  as  a  passenger  on  one 
of  defendant's  trains.  While  she  was  sitting  in  a  car  next  to 
a  window  an  explosion  occurred  which  was  immediately  fol- 
lowed by  a  foreign  substance  crashing  through  the  window 

6  Fredericks  v.  Northern  Cent.  R.  R.,  157  Pa.  103  (i893-) 

7  Fleming  v.  Pittsburgh,  Cincinnati,  etc.  Ry.,  158  Pa.  130  (1893.) 

8  Clark  v.  Lehigh  Valley  R.  R.,  24  Super.  Ct.  609  (1904.) 
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next  to  that  at  which  plaintiff  sat,  and  then  taking  a  rotary 
track  struck  plaintiff  on  the  head  and  crashed  out  through  the 
window  at  which  she  sat.  There  was  nothing  found  inside  or 
outside  the  car  to  show  what  the  missile  was,  nor  any  evidence 
to  connect  the  accident  with  any  defect  in  the  cars  or  machin- 
ery, the  movement  of  the  train,  or  any  of  the  appliances  of 
transportation,  or  that  her  injury  was  caused  by  the  explosion 
of  a  torpedo  signal  conjectured  by  the  plaintiff  as  the  cause 
of  the  accident.  It  was  held  to  be  error  to  submit  the  case  to 
the  jury,  as  under  all  the  evidence  in  the  case  the  verdict  should 
be  in  favor  of  the  defendant.® 

AceidentB  at  Statioiui. 

202.  Where  a  passenger  standing  on  the  platform  of  a  rail- 
road station  is  struck  and  injured  by  the  body  of  a  dead  wo- 
man who  had  been  killed  while  negligently  on  the  track  and 
whose  body  had  been  hurled  across  the  platform  by  a  loco- 
motive, the  passenger  is  not  entitled  to  recover,  because,  first, 
the  railroad  company's  negligence,  if  there  was  any,  was  not 
the  proximate  cause  of  the  injury,  and  because,  second,  the  in- 
jury was  due  to  the  negligence  of  the  deceased  woman.  "In 
order  to  warrant  a  finding  that  negligence  or  an  act  not 
amounting  to  wanton  wrong  is  a  proximate  cause  of  an  in- 
jury, it  must  appear  that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligence  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  in  the  light  of  the  attending  cir- 
cumstances."^^ 

Where  a  passenger  is  injured  in  a  station  by  another  pas- 
senger rudely  pushing  a  swinging  door  in  his  face,  the  railroad 
company  cannot  be  charged  with  negligence  because  the  door 
was  not  of  glass  above  the  middle  rail,  nor  because  there  was 
a  small  screw-eye  on  the  inner  surface  of  the  door  where  it 
could  come  in  contact  with  a  person's  head.^* 

Plaintiff  took  a  train  at  the  Philadelphia  &  Reading  Ter- 

9  Ault  V.  Cowan,  20  Super.  Ct.  616  (1902) ;  Bernhardt  v.  West  Pcnna. 
R.  R.,  159  Pa.  360  (1893.) 

10  Wood  V.  Pennsylvania  R,  R.,  177  Pa.  306  (1896) ;  affinning  4  Dist. 
"9  (189s) ;  16  Pa.  C  C  R.  290  (1895.) 

11  Graeff  v.  Philadelphia  &  Reading  R.  R.,  161  Pa.  230  (1894) ;  25  Pitts. 
37  (1894.) 
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minal  Station  to  go  to  Girard  avenue.  As  the  train  stopped 
at  the  station  some  of  the  passengers  called  out  that  their  tick- 
ets had  not  been  taken,  whereupon  a  brakeman,  who  was  on 
the  car  and  not  on  duty,  arose  from  his  seat  and  either  at  that 
time  or  as  he  crossed  the  platform  of  the  car  called  out:  "I 
will  take  your  tickets."  He  walked  hurriedly  out  of  the  car 
across  the  platform  to  the  front  platform  of  the  next  car  and 
down  its  steps  to  the  floor  of  the  station  and  received  the  pas- 
sengers' tickets.  Plaintiff  alleged  that  the  brakeman  in  passing 
her  pushed  her  off  the  platform  and  steps  causing  her  to  fall 
to  the  ground  and  sustain  severe  injuries.  There  was  posi- 
tive evidence  by  a  number  of  employees  that  it  was  the  duty 
of  a  conductor  or  brakeman,  not  one  of  the  crew  of  the  train 
on  which  he  was  riding,  who  saw  passengers  leaving  a  car 
without  having  given  up  their  tickets  to  notify  some  one  of 
the  crew,  and  to  collect  the  tickets  himself  if  directed  to  do  so 
by  the  conductor,  or  if  he  could  not  notify  one  of  the  crew.  It 
was  held  that  it  was  for  the  jury  to  determine  whether  at  the 
time  of  the  accident  the  brakeman  was  acting  in  the  line  of  his 
duty." 

Crossing  Tracks  at  Statiozis. 

203.  The  rule  that  it  is  the  duty  of  a  person  about  to  cross 
a  railroad  track  to  stop,  look  and  listen  for  an  approaching 
train  is  not  always  applicable  to  a  passenger  at  a  station  going 
to  and  from  his  train ;  the  obligation  upon  him  may  be  totally 
different  from  that  of  a  person  at  a  public  crossing.  A  per- 
son in  crossing  a  railroad  track  in  order  to  reach  his  train, 
which  was  standing  at  the  station  ready  for  him  to  alight,  re- 
lied upon  the  following  rule  which  was  in  force  at  the  time 
of  the  accident:  "Any  train  approaching  a  station  where  a 
passenger  train  is  receiving  or  discharging  passengers  must  be 
stopped  before  reaching  the  station  and  must  not  proceed  un- 
til the  passenger  train  moves  away  or  a  signal  has  been  given 
to  come  on,  except  where  proper  safeguards  are  provided  be- 
tween the  tracks."  It  was  admitted  that  there  were  no  safe- 
guards. Plaintiff  did  not  stop,  look  and  listen  before  going 
upon  the  track  and  was  struck  and  killed  by  a  train  approach- 

12  Schimpf  V.  Harris,  185  Pa.  46  (1898.) 
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ing  on  the  main  track  from  the  north.  The  court  held  that 
plaintiif  could  not  be  charged  with  contributory  negligence 
as  a  matter  of  law,  if  in  other  respects,  he  was  careful.^^ 

The  deceased  and  her  mother  had  been  to  Wilkesbarre  and 
had  returned  on  the  way  to  their  home  to  Ransom  Station  of 
the  defendant  company.  The  testimony  tended  to  prove  that 
the  mother  and  child  alighted  from  a  train  on  the  far  track 
from  Ransom  station ;  that  between  the  place  where  the  mother 
and  child  alighted  and  the  station  platform  the  roadway  had 
been  filled  with  cinders  and  ashes  and  that  this  was  the  way 
provided  by  the  company  for  passengers  to  cross  the  tracks 
to  the  depot;  that  plaintiff  saw  other  passengers  directed  by 
the  conductor  crossing  in  this  way;  that  plaintiff  looked  up 
and  down  the  west-bound  track  and  seeing  only  the  receding 
train,  started  to  cross  that  track,  and  also  when  between  the 
tracks  stopped  and  looked  up  and  down  the  east-bound  track, 
but  did  not  see  any  train ;  that  she  then  started  forward  with 
the  child  close  by  her  side  and  when  stepping  to  the  platform 
at  the  depot  the  child,  who  was  immediately  behind  her,  with- 
in the  rails  of  the  track  nearer  the  depot,  was  struck  by  a  fast 
express  train  which  suddenly  came  around  a  curve,  a  few  hun- 
dred feet  away,  and  which  was  running  very  rapidly  and  with- 
out any  signal,  and  killed. 

It  was  held  that  the  case  was  for  the  jury ;  and  a  verdict  and 
judgment  for  the  plaintiff  was  sustained  upon  appeal.^* 

Where  a  passenger  intending  to  take  a  train  proceeds  under 
the  mistaken  belief  that  his  own  train  is  about  to  start  and  goes 
across  an  intervening  track  at  the  station  without  stopping  to 
look  or  listen,  and  is  struck  and  injured  by  the  rear  end  of  a 
train  that  was  being  backed  up  on  the  intervening  track,  he  is 
not  entitled  to  recover  damages  from  the  railroad  company.^* 

Getting  on  Train. 

204.  Where  provision  is  made  for  passengers  to  get  on  or  off 

13  Bctts  v.  Lehigh  Valley  R.  R.,  191  Pa.  575  (1899.) 

14  Girton  v.  Lehigh  Valley  R.  R.,  17  Super.  Ct.  143  (1901) ;  affirmed  s. 
c.  199  Pa.  147  (1901.) 

15  Foreman  v.  Pemisylvania  R.  R.,  159  Pa.  54i  (1894.) 
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both  ends  of  a  smoking  car,  it  is  not  negligence  for  a  woman 
with  children  to  enter  on  the  front  platform  of  the  car.** 

The  rule  that  a  passenger  in  attempting  to  get  on  a  moving 
train  takes  the  risk  of  the  injuries  that  he  may  sustain  by  rea- 
son of  the  attempt,  does  not  apply  where  a  passenger  has 
jumped  upon  a  moving  train,  and  after  securing  his  standing 
on  the  step  of  the  car  with  a  firm  hold  of  each  side-rail,  is 
pushed  from  the  step  by  the  brakeman  and  killed.*^ 

For  a  wilful  or  intentional  trespass  by  an  employee  outside 
of  the  line  of  his  duty  under  his  emplo3rment,  the  employer  is 
not  responsible,  even  though  it  be  committed  while  the  servant 
is  in  the  exercise  of  his  employment.  But  in  the  latter  case 
its  wilful  and  separate  character  must  appear.  Where  the 
plaintiff,  an  intending  passenger,  declared  for  an  unprovoked 
assault,  by  the  conductor  as  he  was  about  to  enter  the  train, 
and  the  defence  was  a  total  denial  of  the  assault,  a  verdict  for 
the  plaintiff  will  be  sustained,  notwithstanding  the  declaration 
is  for  an  unprovoked  assault,  where  there  is  evidence  that  what 
the  conductor  did  was  not  in  the  course  of  his  employment, 
but  in  the  supposed  performance  of  his  duty  in  the  orderly 
management  of  the  passengers  leaving  and  entering  the 
train.*® 

In  a  suit  by  a  passenger  against  a  railroad  company,  the 
case  is  for  the  jury  where  the  evidence  for  the  plaintiff  tended 
to  show  that  he  approached  the  train  where  a  large  number  of 
persons  were  waiting  to  get  on,  that  the  conductor  called  out, 
"There  is  lots  of  room  inside  here ;  this  train  is  going  out  right 
away ;"  that  the  plaintiff  got  on  the  platform  to  get  in  the  car, 
but  at  the  door  found  that  it  was  so  crowded  that  he  could  not 
push  in ;  that  others  so  crowded  up  behind  him  that  he  could 
not  get  down  from  the  platform ;  tiiat  the  car  started,  and  the 
conductor,  who  was  on  the  platform,  immediately  began  tak- 
ing up  the  tickets;  that  one  passenger,  by  his  ticket,  was  on 
the  wrong  car,  and  the  conductor  commanded  him  to  get  off 
and  commenced  pushing  aside  the  passengers  on  the  platform 


16  Peterson  v.  Delaware,  Lackawanna  &  Western  R.  R.,  9  Kulp  552 

(1899.) 

17  Sharrer  v.  Paxson,  171  Pa.  26  (1895.) 

18  McFarlan  v.  Pennsylvania  R.  R.,  199  Pa.  408  (1901.) 
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to  enable  this  man  to  get  down  the  steps,  when  plaintiff  was 
pushed  oS  backwards  through  the  opening  in  the  platform 
railing  and  injured.^® 

AUghang  from  TraixL 

205.  A  person  who  is  injured  in  getting  off  a  moving  train, 
when  neither  requested  nor  directed  to  do  so,  nor  led  to  do  so 
by  any  negligent  act  of  the  trainmen,  cannot  recover  from  the 
railroad  company. 

Plaintiff,  a  young  woman,  was  a  passenger  on  a  train,  going 
to  a  station  called  "Stewart."  As  the  train  approached  the 
station  its  speed  was  lessened,  and  the  conductor  and 
brakeman  each  announced:  "The  next  station  is  Stewart." 
The  plaintiff  immediately  started  from  the  seat  she  had  occu- 
pied in  the  back  part  of  the  car,  for  the  door  in  the  front.  When 
she  reached  the  front  platform  the  brakeman  stationed  there 
asked  her  to  pass  on  to  the  next  car,  stating  as  the  reason  for  his 
request  that  she  could  not  alight  from  the  car  in  which  she  was 
without  getting  into  the  water  or  mud  at  the  side  of  the  tracks. 
When  she  had  reached  the  middle  of  the  second  car  the  train 
stopped,  but  started  again  before  she  had  come  to  the  front 
platform.  The  conductor  and  a  brakeman  were  on  this  plat- 
form, on  the  side  of  the  car  from  the  station,  looking  forward 
to  ascertain  the  cause  of  the  stoppage  of  the  train.  They 
neither  saw  nor  heard  her  when  she  said  that  she  wanted  to 
get  off,  and  she  made  no  further  attempt  to  attract  their  atten- 
tion. She  testified  that  she  then  noted  the  speed  of  the  train, 
and  thought  that  she  could  alight  safely.  With  a  bundle  m 
her  hand  she  stepped  down  from  the  moving  train  to  the  plat- 
form. While  doing  this,  she  observed  that  the  train  was  mov- 
ing faster  than  she  had  supposed,  and  to  avoid  falling  she  took 
hold  of  the  rail  of  the  car  with  her  back  to  the  engine,  and  was 
thrown  between  the  platform  and  the  track.  The  momentary 
stoppage  of  the  train  when  she  was  at  the  middle  of  the  car  was 
to  allow  a  train  moving  in  the  opposite  direction,  which  had 
reached  the  station,  to  discharge  and  receive  passengers.  It 
was  held  that  plaintiff  could  not  recover.*® 

19  Dennis  v.  Pittsburg  &  Castle  Shannon  R.  R.,  165  Pa.  624  (1895) ; 
25  Pitts.  354  (1895) 

20  Victor  V.  Pennsylvania  R.  R.,  164  Pa.  195  (1894.) 
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No  presumption  of  negligence  arises  against  the  railroad 
company  where  a  passenger  in  alighting  from  a  train  is  in- 
jured by  stepping  upon  a  small  piece  of  wood,  two-thirds  of 
an  inch  in  diameter  and  two  inches  in  length.  Such  an  acci- 
dent is  not  connected  with  the  appliances  or  means  of  transpor- 
tation, and  as  the  piece  of  wood  itself,  is  not  an  obstruction 
likely  to  cause  injury,  failure  to  remove  it  promptly  cannot  be 
pronounced  a  neglect  of  duty  by  the  railroad  company.*^ 

A  passenger  is  not  justified  in  jumping  from  a  train  mov- 
ing at  the  rate  of  from  ten  to  fifteen  miles  per  hour,  although 
the  company  has  been  negligent  in  leading  him  to  get  upon 
the  wrong  train,  and  a  trainman  tells  him  that  he  is  on  the 
wrong  train,  that  it  will  not  stop,  and  that  it  is  going  slow,  and 
he  can  jump  from  it.** 

A  rule  of  a  railroad  company,  well  known  to  the  traveling 
public,  required  passengers  in  a  combination  car  to  leave  the 
car  from  the  end  allotted  to  passengers  and,  not  through  the 
baggage  portion  of  the  car.  A  woman  passenger  when  a 
train  stopped  at  its  destination,  instead  of  leaving  the  car  at 
the  door  assigned  to  passengers,  went  into  the  portion  of  the 
car  which  was  used  for  baggage,  and  approached  the  side-door 
of  the  car  through  which  the  baggage  was  unloaded.  The 
conductor,  who  was  on  the  ground  outside,  extended  his  hand 
to  help  her  alight,  at  the  same  time  saying,  "Step  lively, 
madam,  step  lively."  The  woman  thereupon  jumped  to  the 
ground  and  was  injured.  It  was  held  that  a  non-suit  was 
properly  entered,** 

A  passenger  who  was  injured  while  alighting  at  a  station 
will  not  be  permitted  to  recover  on  the  ground  that  the  space 
between  the  steps  and  the  platform  was  too  wide,  where  the 
only  witness  who  testified  on  this  subject  stated  that  he  thought 
the  width  was  about  sixteen  or  eighteen  inches,  but  that  he 
"could  not  tell  for  sure,"  and  it  appeared  that  the  exact  dis- 
tance could  have  been  shown  by  actual  measurement.** 

If  by  the  coupling  of  a  shifting  engine,  a  car  is  so  moved 


21  Bernhardt  v^  West  Penna.  R.  R.,  159  Pa.  360  (1893.) 

22  Rothstein  v.  Pennsylvania  R.  R.,  171  Pa.  6ao  (1895.) 

23  Deery  v,  Camden  &  Atlantic  R.  R.,  163  Pa.  403  (1894.) 

24  Rothchild  v.  Central  R.  R.  of  New  Jersey,  163  Pa.  49  (1894.) 
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as  to  cause  a  passenger  who  is  alighting  from  a  train  to  fall 
against  the  brake  and  to  receive  an  injury,  the  duty  which  the 
railroad  company  owes  to  its  passengers  is  violated. 

Plaintiff,  a  passenger,  was  injured  while  attempting  to 
alight  from  a  train.  When  the  train  reached  the  terminal  sta- 
tion it  stopped  and  the  passengers  began  to  leave  the  car.  Plain- 
tiff testified  that  she  rose  from  her  seat,  with  the  other  pas- 
sengers, walked  to  the  front  of  the  car,  came  out  upon  the 
platform  and  faced  to  the  right  to  go  down  the  steps  and  was 
in  the  act  of  reaching  out  to  take  hold  of  the  hand-rail  with 
her  left  hand,  when  by  a  heavy  jar  of  the  car,  she  was  thrown 
violently  forward  against  the  brake  wheel  and  the  hand-rail  of 
the  car  and  then  back  against  the  end  of  the  car,  causing  her 
serious  injury.  A  verdict  and  judgment  for  plaintiff  was  sus- 
tained.^' 

After  a  train  has  reached  its  terminus  and  is  at  a  standstill, 
it  is  the  duty  of  a  railroad  company  to  give  the  passengers  suf- 
ficient time  to  alight  in  safety  before  removing  the  train  from 
the  station.  If  the  car  is  jolted,  jarred  or  moved,  as  a  re- 
stdt  of  an  attempt  at  coupling,  the  effect  is  precisely  the  same 
as  in  the  more  usual  case  of  the  starting  of  a  train  while  the 
passengers  are  getting  on.  Under  such  circumstances  passen- 
gers are  entitled  to  a  reasonable  time  to  leave  the  cars  in  safety. 
Where  the  coupling  of  the  car  is  a  necessary  incident  to  the 
journey,  the  company  owes  to  the  passenger  only  the  duty  of 
performing  the  operation  of  coupling  with  due  care,  and  with- 
out n^ligence.^* 

Plaintiff  was  injured  while  alighting  from  a  train  at  Colum- 
bia avenue  station,  in  the  city  of  Philadelphia,  at  lo  p.  m. 

Instead  of  stepping  from  the  third  or  lower  step  of  the  car 
platform  on  to  the  ground,  she  stepped  from  the  second  step 
over  on  to  the  platform,  a  distance  of  about  two  feet,  and  fell 
between  the  car  and  the  station  platform,  which  was  raised 
from  eighteen  to  twenty  inches  above  the  tracks.  The  con- 
ductor was  present,  ready  to  give  any  assistance  to  the  plain- 
tiff if  she  was  in  any  uncertainty  as  to  how  to  alight.  The 
court  held  that  there  was  no  error  in  entering  a  non-suit.*^ 

25  Raughley  v.  West  Jersey  and  Seashore  R.  R.,  202  Pa.  43  (1902.) 

26  Raughl^  V.  West  Jersey  and  Seashore  R.  R.,  202  Pa.  43  (1902.) 
q:j  Kttrfess  v,  Harris,  195  Pa.  385  (1900.) 
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In  an  action  against  a  railroad  company  to  recover  damages 
for  personal  injuries  sustained  while  a  passenger  on  defend- 
ant's train,  the  evidence  for  the  plaintiff  tended  to  show  that 
as  the  train  was  slowing  down  on  approaching  a  station,  plain- 
tiff went  upon  the  platform  and  started  down  the  steps,  holding 
on  to  the  handrail,  and  when  he  reached  the  third  step  it  either 
broke  under  his  weight  or  was  not  in  position,  so  that  he  fell 
under  the  wheels  and  was  injured.  Defendant's  evidence  tended 
to  show  that  the  step  was  in  good  condition,  and  that  the  plain- 
tiff fell  as  the  result  of  hurriedly  endeavoring  to  alight  from 
th<e  train  before  it  stopped.  It  was  held  that  the  case  was  for 
the  jury.*' 

It  is  the  duty  of  a  railroad  company  to  provide  a  safe  and 
convenient  means  of  passage  to  and  from  its  passenger  cars, 
and  it  is  the  duty  of  a  passenger  to  comply  with  the  company's 
reasonable  rules  and  regulations  for  entering  and  leaving  the 
cars,  by  using  the  way  provided. 

Plaintiff  was  injured  at  a  station  where  there  were  five 
tracks.  An  elevated  platform  extended  along  the  side  of  the 
track  nearest  the  station  and  from  this  platform  steps  led  to 
two  overhead  crossings,  one  north  and  one  south  of  the  station. 
Plaintiff  on  a  thick  and  rainy  morning,  upon  the  arrival  of  his 
train  at  the  station,  instead  of  alighting  on  the  station  plat- 
form left  the  train  on  the  opposite  side.  He  came  to  the  sta- 
tion on  a  train  which  ran  on  the  second  track,  and  started  to 
cross  the  third,  fourth  and  fifth  tracks  in  order  to  reach  by  a 
shorter  route  the  works  at  which  he  was  employed.  As  he 
stepped  upon  the  third  track  he  was  struck  by  a  car  which  was 
running  at  the  rate  of  six  or  eight  miles  an  hour,  and  which 
could  have  been  seen  by  him  when  he  was  at  least  sixty  feet 
distant.  The  judgment  of  non-suit  was  sustained,  the  Su- 
preme Court  saying :  "He  had  a  safe  way  to  alight  from  the 
train  on  the  station  side  of  the  track ;  here  he  could  have  waited 
until  the  car  had  passed,  or  by  use  of  one  of  the  overhead  cross- 
ings could  have  avoided  altogether  the  danger  of  crossing  the 
tracks.  He  was  not  invited  to  get  off  where  he  did  and  he 
was  under  no  imperious  necessity  to  do  so.     The  invitation 

28  Cobutn  V.  Philadelphia,  Wilmington  &  Baltimore  R  R.,  196  Pa.  436 
(1901.) 
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was  to  alight  on  the  other  side  and  in  discarding  it  he  violated 
a  reasonable  rule,  which  it  was  his  duty  to  observe."^* 

If  the  way  provided  by  a  railroad  company  for  a  passenger 
after  alighting  from  a  train  is  across  a  track,  he  may  rely  upon 
the  performance  by  the  company  of  the  duty  to  keep  the  track 
clear  while  passengers  are  in  the  act  of  passing  between  the 
train  and  the  station.  But  this  is  only  when  a  way  is  provided 
and  the  passenger  is  impliedly  invited  to  take  it.  If  a  passen- 
ger disregards  the  rules  of  the  company  by  passing  to  and 
from  the  cars  on  the  opposite  side  from  the  station  or  platform 
provided,  he  does  so  at  his  peril.*^ 

Knowledge  by  a  passenger  that  a  safe  and  convenient 
platform  has  been  provided  by  the  railroad  company  is 
notice  to  him,  of  a  rule  that  passengers  should  get  off  and  on 
the  cars  at  that  place.'^ 

If  a  railroad  company  stops  its  trains  at  its  stations  a  suffi- 
cient length  of  time  to  enable  passengers  to  alight,  if  they  use 
reasonable  diligence,  it  has  performed  its  duty.  Railroad 
companies  are  not  required  to  lock  the  doors  or  station  an  em- 
ployee on  the  platform  of  each  car  to  prevent  passengers  from 
leaving  the  train  after  it  has  stopped  a  reasonable  length  of 
time. 

A  charge  to  the  jury  that  "If  your  belief  is  that  she  (plain- 
tiff) was  hurt  by  reason  of  the  train  starting  while  she  was 
coming  down  the  steps  of  the  car,  and  she  was  by  reason  of 
that,  thrown  off,  then  your  verdict  ought  to  be  for  the  plain- 
tiff," was  held  to  be  error.^ 

Shortly  before  a  train  arrived  at  a  terminal  station,  a  pas- 
senger, an  elderly  man,  was  obliged  to  go  to  a  closet  in  the  car 
to  relieve  his  bladder.  He  came  out  of  the  closet  as  soon  as 
he  could.  This  was  two  or  three  minutes  after  the  train  had 
stopped.     He  immediately  proceeded  to  alight,  and  as  his  foot 

29  Flanagan  v,  Philadelphia,  Wilmington  &  Baltimore  R.  R.,  181  Pa. 
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was  on  the  second  step,  the  train  started  suddenly  without 
warning,  and  the  man  was  thrown  and  injured.  It  was  held 
that  the  case  was  for  the  jury.*^ 

A  claim  by  a  passenger  injured  while  alighting  at  a  station 
that  the  platform  was  inadequately  lighted,  is  not  sustained 
where  one  of  the  witnesses  states  that  there  was  an  electric 
light  one  hundred  feet  from  the  place  where  the  accident  oc- 
curred, and  another  witness  testified  that  the  electric  light  was 
only  fifty  feet  away.** 

Where  a  person,  after  alighting  at  a  railroad  station  and 
having  a  choice  of  two  ways  in  going  to  his  house,  the  one 
illumined  and  bright,  the  other  dark  and  beset  with  dango", 
chooses  the  latter,  falls  into  a  sewer  opening  and  is  injured,  he  is 
guilty  of  contributory  negligence  and  cannot  recover,  even 
although  the  latter  route  is  over  defendant's  property  and  by 
use  has  become  a  public  thoroughfare.*** 

Plaintiff,  a  passenger,  was  injured  on  a  dark  night  by  step- 
ping from  a  train  on  to  a  bridge  and  falling  into  a  river.  The 
testimony  of  the  plaintiff,  although  contradicted,  tended  to 
show  that  before  the  accident  occurred  he  was  given  to  believe 
from  some  words  which  he  had  with  the  conductor,  that  the 
next  stop  would  be  at  the  station,  and  that  the  conductor  was 
on  the  platform,  saw  him  descend  and  gave  him  no  warning 
of  his  perilous  position.  It  was  held  that  the  case  was  for  the 
jury.     The  court  said: 

'*It  is  the  duty  of  a  carrier  of  passengers  not  only  to  exercise 
the  strictest  vigilance  in  receiving  and  conveying  a  passenger 
to  his  destination,  but  also  to  set  him  down  safely  at  a  station 
at  the  termination  of  his  journey.  It  is  likewise  the  duty  of 
the  carrier  to  announce  the  name  of  the  station  on  the  approach 
of  the  train  and  to  afford  passengers  sufficient  time  to  alight 
with  safety.  If  after  this  announcement  the  train  for  any 
cause  makes  its  next  stop  short  of,  or  beyond,  the  station,  the 
conductor  or  brakeman  should  announce  the  fact  before  the 

33  Farr  v,  Phila.  &  Reading  Ry.,  24  Super.  Ct.  332  (1904.) 

34  Rothchild  v.  Central  R.  R.  of  New  Jersey,  163  Pa.  49  (1894.) 

35  Smith  v,  Lehigh  Valley  R.  R.,  21  Pa.  C.  C.  R.  9  (1898.) 
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passengers  attempt  to  leave  the  train,  and  a  neglect  to  do  so 
will  be  a  violation  of  duty  for  which  the  carrier  is  respon- 
sible."»« 

Acts  of  OthAT  Paaseagtrs. 

206.  A  railroad  company  as  a  common  carrier,  is  not  bound 
to  protect  its  passengers  from  rudeness  or  bad  manners  on  the 
part  of  strangers  or  other  passengers,  unless  such  conduct 
amounts  to  a  breach  of  the  peace.  Thus,  a  railroad  company 
is  not  Uable  for  injury  to  a  passenger  caused  by  another  pas- 
senger rudely  and  suddenly  pushing  a  swinging  door  into  the 
first  passenger's  face.®^ 

Plaintiff  was  injured  while  trying  to  get  on  an  excursion 
train  at  the  defendant's  station.  The  evidence  tended  to 
show  that  prior  to  the  accident  a  large  crowd  of  excursionists 
had  gathered  at  the  station;  that  several  hundred  of  them 
rushed  across  the  tracks  to  the  uncrowded  side;  that  plaintiff 
was  pushed  along  with  the  crowd;  that  when  the  excursion 
train  pulled  in  there  proved  to  be  an  insufficiency  of  cars, 
some  of  which  were  kept  locked,  and  that  when  the  plaintiff 
was  on  the  third  track  and  while  attempting  to  get  on  the  ex- 
cursion train  a  freight  train  on  the  third  track  was  run  into 
the  crowd  and  plaintiff  injured.  Plaintiff  testified  that  he  "at 
first  stood  on  tiie  platform  under  the  shed  and  the  immense 
crowd  came  and  crowded  him  forward  and  I  was  crowded  over 
as  far  as  the  second  track.  At  that  time  there  was  some  one 
coming  along,  I  don't  know  who,  that  parted  the  crowd  to 
make  room  for  the  excursion  train,  and  I  was  shoved  over  on 
the  third  track."  The  court  held  that  the  conduct  of  the 
lower  court  in  leaving  the  question  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  to  the  jury  was 
proper.*® 


Whi&n  PasMnger  is  Carried  Beyojld  Station. 

207.  Plaintiff,  a  passenger  on  one  of  defendant's  cars,  fell 
asleep  and  was  carried  past  his  station.    At  the  next  stop,  at 

36  Englefaaupt  v,  Erie  R.  R.,  209  Pa.  182  (igcM.) 
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the  suggestion  of  the  conductor,  but  without  any  compulsion 
or  payment  of  any  additional  fare,  he  alighted  from  the  rear 
end  of  the  train  in  a  neighborhood,  which  he  admitted  to  the 
conductor  and  brakeman  that  he  was  familiar  with,  and 
started  to  walk  back  to  his  station,  between  the  tracks,  and 
after  going  some  distance  fell  into  an  opening  of  a  culvert 
which  traversed  the  roadway  and  was  injured.  The  court 
held  that  a  non-suit  was  properly  entered.** 

Plaintiff's  husband,  although  intoxicated,  but  not  in  a  help- 
less condition  of  intoxication,  was  carried  a  short  distance 
past  his  station  just  after  dark  in  the  evening.  The  conductor, 
knowing  where  he  wanted  to  alight,  stopped  the  train,  assisted 
him  to  alight  and  pointed  out  to  him  the  station,  which  had 
been  passed.  The  place  where  he  got  off  the  car  was  exceed- 
ingly dangerous.  He  reached  the  station  in  safety,  passed  by 
it  and  on  to  the  tracks  of  another  company  and  proceeded 
along  them  eleven  hundred  feet,  where  his  body  was  found 
about  four  or  five  o'clock  the  next  morning.  It  was  held  that 
the  company  was  not  liable  for  his  death.*^ 

Plaintiff  applied  at  a  ticket  office  on  a  railroad  connecting 
with  the  defendant's  for  a  ticket  on  defendant's  road,  and  was 
told  that  she  could  be  furnished  with  a  ticket  only  to  a  station 
twelve  miles  beyond  her  destination.  She  accepted  the  ticket 
and  when  she  arrived  at  defendant's  road,  she  took  a  local  train 
which  did  not  go  as  far  as  her  destination,  and  the  conductor 
punched  her  ticket.  From  this  point  she  took  another  train 
that  stopped  at  her  desired  destination;  she  informed  the 
conductor  when  he  came  for  her  ticket,  where  she  wanted  to 
get  off,  and  he  replied  that  he  would  let  her  off.  The  conduc- 
tor accepted  her  ticket  and  made  no  objection  to  the  fact  that 
it  had  already  been  punched  on  his  division.  When  the  train 
approached  the  station  of  her  destination,  plaintiff  watched 
for  the  station,  but  no  signal  being  given,  she  was  not  aware 
that  the  train  had  stopped  at  the  station  until  it  was  moving 
away.  She  immediately  sought  the  conductor  and  told  him 
that  no  announcement  of  her  station  had  been  made  on  her 


39  Fisher  v,  Paxson,  182  Pa.  457  (1897.) 
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car.  He  assisted  her  off  the  car  in  the  dark  and  pointing  to  a 
light  some  distance  off  told  her  that  that  was  the  station.  She 
told  the  conductor  that  she  did  not  feel  able  to  go  any  further, 
but  notwithstanding  this  he  went  into  the  car,  and  she  then 
started  to  walk  toward  the  depot  In  walking  back  to  the  sta- 
tion, she  fell  twice  and  was  injured.  It  was  held  to  be  error 
to  give  binding  instructions  for  defendant  as  the  questions  of 
the  negligence  of  the  defendant  and  the  contributory  negli- 
g-ence  of  plaintiff  were  for  the  jury.'*^ 

Whflire  FusAiiger  Obeys  InstmctionB  of  Conductor. 

208.  Where  a  conductor  of  a  street  car  accompanied  a  pas- 
senger injured  on  his  car  to  a  physician  and  requested  him  to 
attend  him,  the  physician  has  no  right  of  action  against  the 
street  car  company  for  the  services  rendered.  Aliter,  in  the 
st&dden  emergency  of  a  serious  accident,  where  the  passenger 
is  so  crippled  or  disabled  that  he  cannot  help  himself  or  go 
anywhere.** 

BJection  of  PastMnger. 

209.  Where  a  passenger  is  improperly  ejected  from  a  train 
by  the  employees  of  the  railroad  company,  he  may  recover  in 
addition  to  actual  expenses  incurred,  compensation  for  loss  of 
time,  interruption  of  business,  bodily  or  mental  suffering,  hu- 
miliation, and  injury  to  feelings.** 

Wrong^fnl  Arrest  by  Bailroad  DetectiTe. 

210.  If  a  person  has  the  general  authority,  actual  or  appar- 
ent, to  act  for  a  railroad  company  in  the  capacity  of  detective 
officer,  and  such  authority  includes,  expressly  or  by  general 
usage  and  consent,  the  power  to  make  an  arrest  in  the  com- 
pany's behalf,  the  mode  of  execution  of  such  power  with  war- 
rant or  without  is  immaterial,  and  the  company  is  liable  in  the 
case  of  a  false  arrest  of  a  passenger  in  either  event.     This 

41  Case  V.  Delaware,  Lackawanna  &  Western  R.  R.,  191  Pa.  450  (1899.) 
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is  in  accordance  with  the  rule  that  if  a  master  orders  a  thing 
done  he  is  responsible  for  the  manner  in  which  it  is  done.^^ 

A  railroad  company  cannot  be  indicted  criminally  for  an 
assault  and  battery  or  manslaughter  committed  by  one  of  its 
employees.*' 

Evidenoe. 

211.  In  an  action  by  a  passenger  against  a  railroad  company 
to  recover  damages  for  personal  injuries  all^^ed  to  have  been 
caused  by  a  defective  rail,  declarations  of  the  track  foreman, 
who  was  a  witness,  may  be  admitted  for  the  purpose  of  en- 
abling the  jury  to  judge  of  the  credibility  of  the  witness  and 
not  for  the  substantive  purpose  of  showing  that  the  track  was 
in  bad  condition  at  the  time  the  accident  occurred.** 

Where  a  passenger  was  injured  by  falling  into  a  culvert 
while  walking  upon  the  tracks  after  alighting  from  a  train, 
evidence  that  the  culvert  was  repaired  after  the  accident  is  in- 
admissible, where  there  is  nothing  to  show  that  the  railroad 
company  failed  in  any  duty  to  the  passenger  while  he  was 
alighting  from  the  train.*^ 

44  Duggan  v.  Baltimore  &  Ohio  R.  R.,  159  Pa.  248  (1893.) 
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47  Fisher  v.  Paxson,  182  Pa.  457  (1897.) 


CHAPTER  XXIX. 

NEGLIGENCE — ^IMPROPER  CONSTRUCTION  OF  ROAD  BED. 

212.  Improper     Construction     of  213.  Improper     Construction     of 

Culvert.  Bridge. 

Tnt'pnfpttr  Consiruotion  of  OnlTcrt* 

212.  If  a  railroad  company  constructs  a  culvert  so  unskill- 
fuUy  and  n^ligently  as  to  be  insufficient  to  vent  the  ordinary 
high  water  of  a  stream,  it  is  liable  for  the  injury  thereby 
caused.^ 

A  railroad  company  in  constructing  a  culvert  is  only  bound 
to  provide  for  ordinary  high  water,  and  not  for  extraordinary 
freshets.  The  question  whether  it  has  so  constructed  the  cul- 
vert as  to  carry  away  water  in  an  ordinary  flood  is  for  the 
jury.* 

The  jury  in  considering  what  is  an  extraordinary  flood  in  a 
particular  stream,  must  consider  what  should  be  expected  in 
that  particular  stream,  taking  into  account  its  character,  the 
adjacent  territory  and  previous  floods. 

Land  was  injured  by  a  flood  caused  by  the  breaking  of  a 
culvert.  Defendant  denied  its  liability  for  the  injury,  ally- 
ing that  the  flood  was  an  extraordinary  one,  and  therefore  one 
which  they  were  not  bound  to  anticipate  in  the  construction 
of  the  embankment  and  bridge.  The  evidence  for  plaintiffs, 
although  conflicting,  tended  to  show  that  in  a  period  of  forty- 
two  years,  including  the  one  in  question,  there  had  occurred 
four  floods  in  this  creek  of  about  equal  force  and  volume  of 
water.  It  was  held  that  the  finding  of  the  jury  that  the  flood 
was  an  ordinary  one  and  that  defendant  was  liable  for  its  fail- 
ure to  maintain  its  culvert  so  as  to  resist  ordinary  floods  would 
be  sustained.* 

Im|Hrop«r  Ckmstmction  of  Bridge. 

213.  Where  land  is  damaged  by  reason  of  an  ice  gorge  at  a 

1  Brown  v.  Pine  Creek  Railway  Co.,  183  Pa.  38  (1897.) 

2  Fick  V.  Pennsylvania  R.  R.,  157  Pa.  622  (1893.) 

3  Brown  v.  Pine  Creek  Railway  Co.,  183  Pa.  38  (1897.) 
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bridge  of  a  railroad  company,  the  fact  that  the  ice  gorged  at 
the  bridge  and  backed  the  water  on  plaintiff's  property  is  not 
sufficient  to  charge  the  railroad  company  with  negligence; 
plaintiff  must  go  further  and  show  that  the  railroad  company 
did  not  construct  the  bridge  with  proper  care  and  skill,  having 
regard  to  the  land  owner  above  and  below.  Plaintiff's  evi- 
dence showed  that  the  width  of  the  waterway  under  the  bridge 
was  more  than  double  the  width  of  the  stream ;  that  this  width 
was  ample  for  all  ordinary  freshets  and  floods;  that  this  was 
an  ordinary  freshet,  but  the  ice  was  of  more  than  ordinary 
thickness;  that  it  began  piling  up  above  the  bridge;  that  the 
gorge  reached  a  height  of  fifteen  feet;  that  in  its  movement 
down  the  stream,  it  gathered  bulk  so  that  when  it  reached  the 
bridge  its  mass  was  so  huge  that  it  rested  against  the  bridge 
for  three  hours,  and  that  in  this  time  the  water  of  the  stream 
was  backed  and  injured  plaintiff's  property.  The  court  in 
approving  a  non-suit  entered  by  the  lower  court  said :  "The 
railroad  company  had  provided  for  every  ordinary  contin- 
gency of  flood  and  ice ;  it  had  not  provided  for  this  extraor- 
dinary one,  the  accumulation  of  a  large  body  of  ice,  thousands 
of  feet  above  and  floating  down  in  one  great  mass  upon  the 
bridge ;  nor  did  ordinary  care  require  it  to  provide  for  such  a 
contingency.  While  it  was  required  to  provide  for  ordinary 
freshets  and  the  ordinary  floating  ice,  it  could  not  in  the  exer- 
cise of  ordinary  foresight  have  provided  for  this.  If  an  or- 
dinary flood  had  detached  and  floated  down  a  house  or  odier 
building,  it  would  not  have  been  negligence  not  to  provide  a 
span  high  enough  and  wide  enough  for  a  house  to  pass 
through;  nor  if,  as  sometimes  occurs,  a  large  mass  of  drift, 
consisting  of  trees  and  stumps,  should  have  floated  down  and 
choked  the  flow  of  the  stream  at  the  spans,  could  they  have 
been  expected  in  the  exercise  of  ordinary  care  to  provide  for 
such  a  circumstance.  They  were  not  bound  to  extraordinary 
prevision ;  the  most  competent  engineer  was  not  bound  to  see 
what  was  unseeable;  he  was  only  bound  to  foresee  and  provide 
for  the  volume  and  destructiveness  of  the  ordinary  flood  and 
the  ordinary  force  and  bulk  of  floating  ice."* 

4  Berninger  v,  Sunbury,  Hazleton  &  Wilkes-Barre  Ry.  Co.,  203  Pa.  516 
(1902.) 


CHAPTER  XXX. 

NEGLIGENCE — ^DAMAGE   BY    FIRE    FROM    SPARKS. 

214.  Damages      by      Fire      from  215.  Damages  from  Escaping  Oil 

Sparks.  or  Exploding  Powder. 

Bunage  by  Xlre  from  Sparks. 

214.  In  an  action  against  a  railroad  company  to  recover 
damages  for  the  burning  of  plaintiff's  barn,  with  its  contents, 
caused  by  sparks  from  the  railroad  company's  engines,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  prove  negligence  on  the 
part  of  the  defendant  and  if  the  evidence  is  contradictory  and 
conflicting  the  case  is  for  the  jury. 

Plaintiff's  wife  testified  that  she  was  standing  on  the  porch 
of  her  house  near  the  barn  and  saw  the  particular  engine 
which  was  throwing  out  great  volumes  of  smoke  pass;  that 
in  the  smoke  which  passed  over  the  house  were  great  large 
particles  of  burnt  cinders  as  large  as  a  finger  end;  that  the 
smoke  had  just  cleared  away  when  she  saw  the  fire  in  the  barn- 
yard. The  defendant  offered  evidence  to  show  not  only  the 
want  of  probability  of  the  facts  testified  to  by  plaintiff,  but  of 
the  impossibility  of  sparks  of  the  size  stated  being  thrown  out 
by  the  engine,  which  was  provided  with  the  latest  approved 
and  best  designed  spark  arrester  in  use.  It  was  held  that  the 
case  was  for  the  jury.* 

The  negligent  accumulation  of  combustible  rubbish  on  the 
right  of  way  to  which  fire  may  be  communicated  by  sparks 
and  from  which  fire  may  be  communicated  to  neighboring 
woodlands  may  be  the  basis  of  recovery  for  the  destruction  of 
such  woodlands. 

Plaintiff's  woodland  was  burned  and  the  plaintiff  alleging 
n^ligence  in  the  construction  and  management  of  the  de- 

I  Matthews  v,  Pittsburg  k  Lake  Erie  R.  R.  Co.,  x8  Super.  Ct.  10 
(1901) ;  affirming  24  Pa.  C.  C  R.  370  (1900.) 
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fendant's  engines,  and  also  that  the  defendant  n^ligently 
permitted  combustible  material  to  accumulate  on  its  rig^t  of 
way,  brought  an  action  to  recover  damages  for  the  burning 
of  his  woodland ;  the  evidence  showed  that  near  the  plaintiff's 
woodlands  and  on  the  defendant's  property  weeds,  briars  and 
bushes  had  been  cut  and  allowed  to  remain,  and  this  accumu- 
lation had  been  added  to  by  leaves  blown  by  the  wind,  and 
caught  in  the  brush.  A  witness  for  the  plaintiff  testified  that 
the  fire  started  in  the  accumulation  of  rubbish ;  that  it  began 
after  a  train  had  passed,  and  that  at  the  point  where  the  fire 
started  there  was  a  heavy  grade  and  that  the  engines  going  up 
the  grade  emitted  sparks  and  cinders.  Defendant's  witnesses 
testified  that  the  fire  originated  on  the  plaintiff's  land  and 
spread  towards  the  railroad.  There  was  no  evidence  of  the 
defective  construction  of  defendant's  engines.  It  was  held 
that  the  case  was  for  the  jury  and  a  verdict  and  judgment  for 
plaintiff  was  sustained  upon  appeal.^ 

The  mere  fact  that  the  fire  originated  on  the  right  of  way, 
or  that  weeds  and  grass  cut  in  the  autumn  had  been  allowed 
to  remain  on  the  right  of  way  during  the  winter,  is  insufficient 
to  convict  the  company  of  negligence.  If  it  appears  that  the 
engine  that  passed  over  the  road  a  short  time  before  the  fire 
was  provided  with  an  approved  spark  arrester  which  was  in 
good  order  at  the  time,  and  no  positive  proof  of  n^ligence  is 
shown,  the  company  cannot  be  held  liable.' 

It  may  be  shown  that  the  locomotive,  which  was  all^^  to 
have  caused  the  fire,  had  on  various  occasions  thrown  out 
sparks  of  unusual  size.^ 

Where  plaintiff's  property  was  set  on  fire  by  sparks  from  a 
locomotive,  the  case  is  for  the  jury  where  the  evidence  sub- 
mitted by  the  plaintiff  tended  to  show  that  the  sparks  which 
caused  the  fire  were  emitted  from  a  particular  engine ;  that  the 
same  engine,  on  the  same  day,  and  within  a  distance  of  three 
miles,  set  eleven  other  fires  on  farms  adjoining  or  crossed  by 
the  railroad  and  that  some  of  these  fires  were  set  by  sparks 
thrown  from  three  to  four  rods  beyond  the  right  of  way ;  and 

2  Stephenson  v.  Pennsylvania  R.  R.,  20  Super.  Ct  157  (1902.) 

3  Taylor  v,  Pennsylvania  Schuylkill  Valley  R.  R.,  174  Pa.  171  (1896.) 

4  Van  Steuben  v.  Central  R.  R.  of  New  Jersey,  178  Pa.  367  (1896.) 
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that  an  engine  provided  with  an  improved  spark  arrester  and 
properly  run,  will  not  set  fires  upon  lands  outside  of  the  right 
of  way  as  this  particular  engine  did.*^ 

If  the  evidence  for  the  plaintiff  tends  to  show  that  the  sparks 
which  caused  the  fire  were  emitted  from  a  particular  engine, 
the  case  is  for  the  jury,  notwithstanding  the  testimony  that 
the  engine  was  provided  with  a  sufficient  spark  arrester.  In 
such  a  case  the  absence  of  a  spark  arrester  is  prima  facie  evi- 
dence of  n^ligence  on  the  part  of  the  company.® 

If  a  railroad  company  gives  evidence  that  a  particular  loco- 
motive was  provided  with  an  approved  spark  arrester  on  a  par- 
ticular day,  and  the  plaintiff  shows  that  numerous  fires  had 
been  caused  by  sparks  emitted  from  this  engine  on  that  day, 
the  case  should  be  submitted  to  the  jury.'' 

Damage  from  BMaping  QU  or  Bzplodlng  Powder. 

215.  In  Commercial  Ice  Company  v.  Philadelphia  &  Read- 
ing R.  R.  Co.,  it  appeared  that  a  tank  car  containing 
six  thousand  gallons  of  oil  became  derailed  through 
no  fault  of  defendant,  and  oil  from  the  car  ran  through 
a  break  in  the  tank  at  the  rate  of  two  gallons  a  min- 
ute and  flowed  into  a  stream  which  carried  the  oil  into  the 
plaintiff's  ice  pond.  An  effort  was  made  by  the  defendant  to 
pump  the  oil  through  a  trough  into  an  oil  car  without  success, 
and  at  the  end  of  ten  or  eleven  hours  from  the  time  of  the  acci- 
dent the  valve  of  the  bottom  of  the  tank  was  opened  and  the 
remaining  oil  let  out.  Plaintiff,  although  not  alleging  that 
the  defendant  was  responsible  for  the  damage  done  by  the 
flow  of  oil  through  the  hole  in  the  tank,  contended  that  de- 
fendant was  negligent  in  opening  the  valve  of  the  tank  and 
allowing  the  oil  to  flow  through  it  The  court  held  that  it 
was  not  error  to  direct  a  verdict  for  defendant,  as  it  could  not 
be  doubted  that  the  oil  which  passed  through  the  hole  in  the 

5  Thomas  v.  New  York,  Chicago  k  St  Louis  R.  R.  Co.,  182  Pa.  538 

(1857) ;  38  Pitts.  194  (1897.) 

6  Matthews  v,  Pittsburg  &  Lake  Erie  R.  R.,  18  Super.  Ct  10  (1901) ; 
afltoung  24  Pa.  C  C.  R.  370  (190a) 

7  Thomas  v.  New  York,  Chicago  &  St.  Louis  R.  R.  Co^.,  182  Pa.  538 
(1897) ;  a8  Pitts.  194  (1897.) 
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tank  before  the  valve  was  opened  was  more  than  sufficient  to 
destroy  all  the  ice  which  remained  in  the  jwnd.® 

In  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  an  explosion  of  naptha  which  had  escaped  from  a 
car  on  a  railroad,  it  appeared  that  prior  to  the  accident  a  col- 
lision occurred  between  two  cars  containing  naptha,  resulting 
in  holes  being  pierced  in  one  of  them.  The  naptha  ran  out 
on  the  ground  and  into  a  catch  basin  near  by.  Shortly  after- 
wards the  car  was  moved  along  the  track  with  the  naptha  nm- 
ning  out  as  the  car  moved.  In  passing  a  switch  light  the  nap- 
tha ignited,  and  the  flame  of  the  fire  following  the  course  of 
the  running  naptha  reached  the  catch  basin,  and  from  there  it 
passed  into  a  culvert  which  ran  under  a  bridge  on  which  plain- 
tiff was  standing.  A  violent  explosion  took  place  near  the 
bridge  and  plaintiff  was  injured.  The  case  was  submitted  to 
the  jury,  and  it  was  held  that  a  verdict  and  judgment  for  plain- 
tiff should  be  sustained.^ 

Where  blasting  powder  explodes  on  a  moving  train  and  in- 
jures a  person  in  a  house  situated  four  hundred  feet  from  the 
car  which  exploded,  and  sixty-eight  feet  below  the  level  of  the 
track,  the  question  whether  the  explosion  was  an  unavoidable 
accident,  or  whether  it  was  due  to  the  railroad  company's  neg- 
ligence is  a  question  for  the  jury.*® 

8  197  Pa.  238  (1900.) 

9  Gudfelder  v,  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Ry.,  207 
Pa.  629  (1904.) 

10  Dougherty  v.  Phila.  &  Reading  R.  R.,  171  Pa.  457  (1895)  ;  26  Pitts. 
208  (1895.) 


CHAPTER  XXXI. 

NEGLIGENCE — STREET  RAILWAYS — RELATIVE  RIGHTS  OF  COM- 
PANY AND  PUBLIC  IN  STREETS. 

216.  Relative  Rights  of  Company  218.  Wanton     Conduct    of    Em- 

and  Public  in  Streets.  ployee. 

217.  Duties  as  to  Care  of  Roadbed.  219.  Killing  of  Animals. 

BelatlTe  Bights  of  Company  and  Public  in  Streets. 

216.  Street  railway  companies  have  not  the  exclusive  right 
to  the  use  of  a  street  in  which  it  operates  its  road ;  nor  has  it 
such  right  to  its  own  tracks.  The  streets  of  the  municipalities 
of  the  State  are  for  the  use  of  the  traveling  public,  and  the 
right  of  the  street  railway  company  to  use  them  is  in  common 
with  the  public.  The  street  railway  company  and  the  public 
are  alike  liable  for  the  negligent  use  of  the  street;  each  must 
exercise  its  rights  thereon  with  care  and  a  due  regard  for  the 
rights  of  the  other.  While  for  reasons  which  are  apparent 
a  street  car  company  must  have  a  superior  right  to  use  its 
tracks  in  the  operation  of  its  road,  yet  this  does  not  forbid 
their  use  by  the  public,  but  only  requires,  that  in  their  use  the 
right  of  the  public,  under  certain  circumstances,  shall  be  sub- 
ordinate to  that  of  the  railway  company.  The  traveler  by  plac- 
ing himself  or  his  horse  and  vehicle  on  the  tracks  of  a  street 
railway  for  any  legitimate  use  of  the  street  does  not  become  a 
trespasser  and  will  not  become  such  unless  he  unreasonably 
and  unnecessarily  obstructs  the  company  in  the  use  of  its 
tracks.* 

I  McFarland  v.  Consolidated  Trac.  Co.,  204  Pa.  423  (1903)  ;  McCracken 
V.  Consolidated  Trac.  Co.,  201  Pa.  378  (1902)  ;  Jones  v,  Greensburg,  Jean- 
nette  ft  Pittsburgh  Ry.,  9  Super.  Ct  65  (1898) ;  Hdlrigel  v.  Southern 
Traction  Co.,  23  Super.  Ct.  392  (1903.) 

"The  duties  which  regulate  the  rights  of  railway  companies  and  those 
of  the  driver  of  private  vehicles  upon  the  streets  or  tracks  are  reciprocal 
and  mutual.    A  street  railway  car  has  the  right  of  way  on  its  own  tracks. 
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While  city  passenger  railway  companies  have  not  an  exclu- 
sive right  to  the  use  of  the  parts  of  the  streets  occupied  by  their 
tracks,  they  have  a  right  to  an  unobstructed  track  for  the  pas- 
sage of  their  cars.  The  convenience  of  the  individual  in  the 
use  of  the  part  of  the  street  to  which  the  cars  are  confined  must 
give  way  to  the  convenience  of  the  public  who  use  the  cars. 
The  use  of  electricity  as  a  motive  power  by  street  railway  com- 
panies, has  greatly  increased  the  danger  to  those  who  drive  or 
walk  on  city  streets.  Many  uses  of  streets  which  were  form- 
erly comparatively  safe  are  now  extremely  dangerous.  Of  the 
increased  danger  all  persons  who  use  the  streets  must  take  no- 
tice, and  a  high  d^^ee  of  care  is  required  of  them.* 

It  cannot  from  the  nature  of  the  case  leave  its  tracks,  and  therefore  it  is 
the  duty  of  the  drivers  of  other  vehicles  to  get  off  the  track  in  time  to  al- 
low the  car  to  pass,  and  to  get  off  of  it,  if  possible  without  unduly  delaying 
the  car  or  exposing  either  the  persons  in  the  vehicle,  or  the  persons  in  the 
car  to  the  danger  of  injury.  The  law  requires  reasonable  care  and  dili- 
gence on  the  part  of  both  parties  under  such  circumstances.  It  is  the  duty 
of  the  driver  of  the  vehicle,  if  he  can,  to  turn  out  in  time  to  avoid  an  ac- 
cident It  is  the  duty  of  those  in  charge  of  the  car  to  proceed  at  a  reason- 
able rate  of  speed,  at  a  rate  of  speed  which  will  not  endanger  the  safety 
of  other  people.  It  is  also  their  duty  when  the  car  and  the  vehicle  have 
come  into  dangerous  proximity  to  signal  their  apptx>ach  by  sounding  the 
bell  or  gong.  If  an  accident  happens  in  consequence  of  a  car  bdng  driven 
at  an  unusual  and  dangerous  rate  of  speed  and  which,  except  for  its  being 
so  driven  would  not  have  happened  or  in  consequence  of  the  neglect  or 
omission  of  any  reasonable  duty  or  precaution  which  ought  to  have  been 
taken  by  the  employees  in  charge  of  the  car,  and  persons  are  injured, 
by  that,  and  if  such  persons  have  themselves  exercised  reasonable  care  and 
diligence,  and  have  not  been  guilty  of  any  contributory  negligence  them- 
selves, then  the  passenger  railway  company  is  answerable  for  that  and 
must  make  just  and  adequate  compensation  to  those  who  have  been  in- 
jured by  their  negligence.  It  is  the  duty  of  people  who  drive  upon  the 
track  to  be  on  the  alert  and  to  exercise  reasonable  care  and  diligence  to 
get  off  the  tracks  when  a  car  is  approaching  and  to  avoid  a  collision  if  it 
be  possible  to  do  so  by  getting  off  the  tracks  in  time.  A  neglect  to  exer- 
cise such  reasonable  care  and  diligence  in  getting  off  the  track  with  rea- 
sonable expedition,  if  it  be  in  their  power  to  do  so,  is  such  contributory 
negligence  as  will  prevent  a  recovery  against  the  company  if  an  accident 
happens,  either  wholly  or  partly  in  consequence  of  such  contributory  neg- 
ligence." * 

2  Breary  v.  Traction  Co.,  5  Dist.  95  (1896)  per  Thayer,  P.  J. 

3  Gilmartin  v.   Lackawanna  Valley  Rapid  Transit  Co.,   186  Pa.   191 
(1898)  per  Fell,  J. 
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A  person  who  drives  a  team  across  or  along  an  electric  rail- 
way track  is  held  to  a  higher  measure  of  duty  than  if  it  were 
a  track  for  horse  cars.  One  purpose  of  the  greater  motive 
power  is  to  increase  the  speed  of  the  cars,  and  the  right  to  run 
more  rapidly  necessarily  follows  from  the  nature  and  purpose 
of  the  power  and  the  grant  of  the  right  to  use  it.  But  a  cor- 
responding obligation  arises.  He  whose  agencies  increase  the 
danger  of  travel  on  the  highway  assumes  the  duty  of  increased 
care  and  vigilance.  The  measure  of  care  is  thus  increased  on 
both  sides ;  and  the  responsibility  of  each  to  the  other  is  to  be 
determined  in  the  light  of  their  relative  rights  and  duties  thus 
established.  The  right  of  railway  companies  to  the  surface 
of  the  streets  covered  by  their  trades  is  superior  to  that  of  the 
public;  the  cars  have  the  right  of  way  thereon  over  private 
vehicles  and  pedestrians,  and  the  latter  must  3deld  to  this  para- 
motmt  right.  But  this  higher  right  in  no  way  absolves  the 
company  from  the  greater  care  cast  upon  it  because  of  the  in- 
creased speed  of  its  cars  on  crowded  thoroughfares.  All 
have  a  right  to  use  the  streets  for  passage  with  reasonable  con- 
cession to  the  rights,  needs  and  conveniences  of  each  other 
and  regardful  of  the  restrictions,  facilities  and  purposes  of  the 
modes  of  travel  employed.  No  one  has  an  absolute  exclusive 
right  to  any  part  of  the  streets.* 

Electric  street  railway  companies  have  not  the  exclusive 
use  of  their  tracks,  but  in  their  use  their  rights  are  superior 
to  those  of  the  traveling  public  and  their  cars  have  the  right  of 
way.  No  one  is  warranted  in  assuming  that  if  he  first  reaches 
the  crossing  he  may  go  on  and  that  the  whole  duty  of  care 
and  vigilance  is  then  cast  on  the  motorman.  The  duty  to  look 
for  an  approaching  car  is  an  absolute  duty  and  failure  to  do 
so  is  negligence  per  se.  This  duty  is  not  performed  by  look- 
ing when  first  entering  the  street,  but  continues  until  the  track 
is  reached.*^ 

Duties  as  to  Care  of  Boadbed. 

217.  A  street  railway  company  in  removing  snow  from  its 
tracks  must  pay  due  regard  to  the  rights  of  travel  upon  the 

4  Smith  V.  Philadelphia  Trac.  Co.,  3  Super.  Ct.  129  (1896.) 

5  Burke  v.  Union  Traction  Co.,  198  Pa.  497  (1901.) 
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highway  and  must  remove  the  snow  in  such  a  manner  as  not 
to  interfere  needlessly  with  the  safety  and  convenience  of  per- 
sons lawfully  using  the  street  in  an  ordinary  way.  Where  a 
load  of  hay  was  upset  in  the  street  without  fault  of  the  driver 
and  whilst  about  driving  his  team  across  the  street  to  hitch  it 
to  the  load,  without  negligence  on  his  part  he  slips  on  the 
sloping  bank  of  hard  snow,  more  than  a  foot  high  at  the  side 
of  the  track,  caused  by  defendant's  act,  such  pile  of  snow  may 
be  considered  the  proximate  cause  of  the  injury.® 

In  a  case  where  plaintiff  was  thrown  out  of  his  wagon  and 
injured,  a  verdict  and  judgment  for  plaintiff  will  be  sustained 
where  it  appears  that  the  plaintiff  in  driving  on  the  tracks  of 
the  defendant  was  thrown  from  his  wagon  by  the  front  wheel 
of  the  wagon  slipping  from  the  tracks  and  falling  into  a  hole 
made  by  employees  of  the  defendant,  some  weeks  before  the 
accident,  in  removing  paving  blocks  and  not  replacing  them.^ 

A  street  railway  company  which  lets  out  the  constructicm  of 
its  road  and  reserves  no  other  control  over  the  work  than  to 
approve  or  disapprove  of  it  when  completed,  is  not  liable  for 
personal  injuries  caused  by  the  negligence  of  an  employee  of 
the  contractor,  as  the  latter  is  an  independent  contractor.^ 

Where  a  street  railway  company  permitted  the  rails  of  its 
tracks  to  become  loose  and  so  worn  that  they  would  not  hold 
spikes,  and  in  consequence  a  wheel  of  a  wagon  is  caught  by 
the  end  of  a  rail  which  had  become  worn  and  split,  and  the 
driver  of  the  wagon  is  injured,  the  case  is  for  the  jury.  In 
this  case  the  court  said  that  the  railroad  company  is  "bound  to 
know  that  use  and  climatic  influences  would  produce  de- 
fects in  the  rails,"  and  it  was  bound  to  make  such  a  continued 
inspection  as  would  detect  those  which  were  apparent* 

Wanton  Conduct  of  Employee. 

218.  A  Street  railway  company  is  not  liable  for  an  injury 
caused  by  the  wilful  and  wanton  conduct  of  an  employee,  not 

6  Stanton  v,  Scranton  Trac  Co.,  11  Super.  Ct  180  (1899.) 

7  Leary  v.  Electric  Traction  Co.,  180  Pa.  156  (1897.) 

8  Thomas  v.  Altoona  k  Logan  Valley  Elec.  Ky.,  191  Pa.  361  (1899.) 

9  Gilton  V.  Hestonviile,  Mantua  &  Fairmount  Pass.  Ry.,  166  Pa.  460 
(1895.) 
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acting  within  the  scope  of  his  employment  Thus  where  a 
motorman  in  the  employ  of  a  street  railway  company  leaves 
his  car  and  commits  an  assault  and  battery  upon  one  who  is 
driving  a  team  on  the  track  of  the  company,  the  company  is 
not  liable.^® 

KnUng  of  Anitnftlfc 

219.  The  same  degree  of  care  is  not  required  to  save  the 
life  of  a  dog  that  would  be  required  to  save  the  life  of  a  human 
being.  Plaintiff  was  the  owner  of  a  very  valuable  St.  Bernard 
dog  which  was  run  over  on  the  public  road  near  plaintiff's 
residence  and  killed.  The  evidence  showed  that  the  dog  ran 
in  front  of  the  car  and  was  dragged  about  fifty  feet.  The 
motorman  testified  that  he  saw  the  dog  when  it  was  about  fifty 
feet  away  and  when  it  was  not  on  the  track ;  that  he  did  not 
see  the  dog  go  under  the  wheels,  nor  did  he  feel  any  motion  of 
the  car  to  lead  him  to  believe  any  thing  had  been  struck.  The 
car  slowed  up  but  did  not  stop  after  striking  the  dog.  The 
court  directed  a  verdict  for  the  defendant.** 

10  Rudgeair  v.  Reading  Traction  Co.,  180  Pa.  333  (18$^.) 

11  Fumess  v.  Union  Ry.  Co.,  6  Dd.  346  (1895) ;  4  Dist.  784  (1895) ;  8 
Kulp  103  (189s) ;  13  Lane,  72  (1895.) 


CHAPTER  XXXII. 

NEGLIGENCE — STREET  RAILWAYS— COLLISIONS  BETWEEN  CARS 

AND  WAGONS. 

220.  At  Street  Crossings — Duty  of  233.  Tttming    to     Cross     Track 
Traveler.  Within  Block. 

221.  At    Street    Crossings — Con-  224.  Turning  from  or  into  Tracks, 
tributory  Negligence.  225.  Wagon  on  Track. 

222.  At    Street    Crossings — Cases  226.  Standing  Wagon, 
for  Jury. 

At  Street  CroMiiigs— Duty  of  Trm^^ler. 

220.  If  a  person  in  attempting  to  drive  across  the  tracks 
of  a  street  railway  company  at  a  crossing  with  which  he  is  fa- 
miliar, and  which  he  knows  to  be  dangerous,  neglects  to  look 
until  his  horse  is  upon  the  tracks,  he  is  guilty  of  contributory 
negligence  and  cannot  recover  from  the  company.^ 

The  rule  of  "stop,  look  and  listen,"  which  applies  to  the 
crossing  of  steam  roads,  applies  only  in  part  to  the  crossing  of 
street  railways.  A  person  in  approaching  the  tracks  of  a  street 
railway  must  look  and  listen  for  the  approach  of  a  car  and  if 
the  street  is  obstructed  it  is  his  duty  to  listen  and  in  some  in- 
stances to  stop.  Thus  where  a  person  before  driving  over  a 
bridge  brought  his  team  nearly  to  a  full  stop  and  looked,  but 
did  not  see  nor  hear  the  car,  it  was  for  the  jury  to  determine 
whether  if  he  had  come  to  a  full  stop  and  looked  and  listened, 
the  accident  might  have  been  avoided.* 

A  person  in  approaching  the  tracks  of  a  street  railway  oper- 
ated by  cable  or  electricity  must  look  and  listen  for  an  ap- 
proaching car.  There  is  no  settled  rule  that  demands  that  he 
shall  stop,  nor  does  it  appear  desirable  that  there  should  be. 

1  Trout  V,  Altoona  &  Logan  Valley  Electric  Ry.  Co.,  13  Super.  Ct  17 
(1900) ;  Potter  v.  Scranton  Ry.,  19  Super.  Ct.  444  (1902.) 

2  Jones  Bros.  v.  Greensburg,  Jeannette  &  Pittsburg  St  Ry.  Co.«  9 
Super.  Ct.  65  (1898.) 
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There  may  be,  however,  situations  in  which  ordinary  care 
would  require  that  he  should  stop  as  well  as  look  and  listen 
before  attempting  to  cross.  Thus  where  a  person  could  not 
see  an  approaching  car  because  of  obstructions  in  the  street 
and  could  not  hear  it  because  of  noise,  it  is  his  duty  to  stop.' 

A  person  in  crossing  the  tracks  of  an  electric  railway  com- 
pany must  look  for  an  approaching  car,  and  failure  to  do  so  is 
n^ligence  per  se.  This  duty  is  not  performed  by  looking 
when  first  entering  on  the  street  but  continues  until  the  track 
is  reached. 

Plaintiff  testified  that  he  stopped  his  horse  at  a  point  about 
opposite  the  building  line,  and  waited  for  a  car  on  the  track 
nearest  him  to  take  on  a  passenger.  While  waiting  he  saw 
a  car  on  the  further  track  approaching  about  a  square  away. 
When  the  car  on  the  track  nearest  him  started,  he  started  his 
horse  at  a  slow  walk,  but  did  not  look  again  for  the  approach- 
ing car  on  the  further  track  and  was  struck  by  it.  It  was 
held  that  binding  instructions  for  defendant  were  proper.^ 

At  street  CroMlngs— ContribiLtory  Negligence. 

221.  Where  plaintiff's  testimony  established  that  at  the  time 
of  the  accident  he  was  driving  a  team  of  horses  and  approached 
a  street  on  which  a  single  track  was  laid,  which  was  used  for 
travel  in  both  directions,  and  at  a  steep  grade;  that  when  at 
a  distance  of  twenty  or  thirty  feet  from  the  track,  he  looked 
up  and  down  and  saw  no  car  in  either  direction;  that  he  pro- 
ceeded looking  down,  but  not  up  the  track  until  the  front  feet 
of  his  horses  were  across  the  first  rail  when  he  heard  a  whistle, 
looked  up  the  grade  and  saw  a  car  approaching ;  that  he  then 
attempted  to  swing  his  horses  to  the  left,  whereupon  the  off 
horse  was  struck  and  killed  and  the  other  horse  seriously  in- 
jured, it  is  proper  to  enter  a  judgment  for  defendant  non 
obstante  veredicto,^ 

Plaintiff  in  approaching  a  street  having  a  double  track  rail- 

3  Omslaer  v.   Pittsburgh  &  Binningham  Traction  Co.,   168  Pa.  519 

(i8p5) ;  26  Pitts.  15  (1895.) 

4  Moser  v.  Union  Trac.  Co.,  205  Pa.  481  (1903)  ;  Burke  v.  Union  Trac. 
Co.,  198  Pa.  497  (1901.) 

5  Potter  V.  Scranton  Ry.,  19  Super.  Ct.  444  (1902) ;  affirming  7  Lacka. 
304  (1901.) 
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way  upon  it,  checked  his  horse  almost  to  a  stop  and  looked  as 
he  reached  the  house  line  of  the  street  and  afterwards  gave  no 
further  attention  to  the  cars.  He  then  drove  on  slowly  thirty- 
two  feet  to  allow  a  wagon  to  pass  in  front  of  him,  and  went  di- 
rectly in  front  of  a  moving  car  and  was  struck.  If  he  had 
looked  again  after  he  was  on  the  street  he  would  have  seen 
the  car.  Plaintiff  described  the  accident  as  follows :  "I  went 
slow  and  let  the  wagon  go  past.  Just  as  I  reached  the  track, 
after  I  saw  the  wagon  pass,  I  was  going  across  and  the  glare 
of  the  car  came  up  and  I  never  saw  it  until  I  saw  the  light  shin- 
ing on  the  horse  and  it  caught  the  wagon.  .  .  .  The  glare 
of  the  light  came  on  the  horse.  I  simply  looked  out  like  that, 
and  I  could  almost  lay  my  hand  on  it  when  I  saw  it  .  .  . 
There  was  nothing  in  the  world  to  prevent  me  from  seeing  it, 
but  when  I  didn't  see  it,  I  didn't  see  it,  that  is  all.  Then  I 
didn't  look  for  it  after  that ;  I  kept  looking  at  the  wagon."  The 
court  held  that  plaintiff  was  guilty  of  contributory  negligence 
and  could  not  recover.® 

Although  a  person  about  to  drive  his  team  across  a  street 
railway  track  stops  and  looks  at  a  point  about  twelve  feet  from 
the  track,  from  which  he  could  see  a  car  for  a  quarter  of  a 
mile,  he  is  nevertheless  guilty  of  contributory  negligence, 
which  will  preclude  a  recovery  if  in  attempting  to  start  his 
team  he  found  it  stalled  and  he  then  backed  it  ten  or  twelve 
feet,  and  without  looking  again  drove  upon  the  track  and  was 
struck  by  a  car.'' 

If  a  person  drives  his  wagon  upon  the  tracks  of  a  street  rail- 
way company  at  a  crossing,  without  looking  for  a  car  and  with- 
out having  his  horse  under  control,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover  for  injuries  sustained  by 
reason  of  a  collision  with  a  street  car.® 

Plaintiff  while  driving  at  night  a  dark  covered  wagon,  with 
no  lamps  lit,  approached  a  street  known  by  him  to  be  traveled 
by  trolley  cars,  along  which  he  had,  when  he  was  seventy-five 
to  one  hundred  feet  to  the  nearest  track  an  unobstructed  view 
in  the  direction  from  which  the  cars  approached  for  several 

6  Burke  v.  Union  Traction  Co.,  198  Pa.  497  (1901.) 

7  Kern  v.  Second  Avenue  Traction  Co.,  194  Pa.  75  (1899.) 

8  Darwood  v.  Union  Traction  Co.,  189  Pa.  592  (1899.) 
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hundred  feet.  It  was  very  clear  from  the  evidence  that  the 
plaintiff  saw  the  car  when  he  was  fifty  feet  away  from  the 
track  and  that  he  saw  it  again  just  as  he  was  about  to  go  on 
the  track,  the  car  being  then  about  fifty  feet  away.  Plaintiff 
drove  at  a  walk  across  the  street,  over  thirty-three  feet  from 
the  curb  line  to  the  track  and  drove  directly  in  front  of  a 
swiftly  approaching,  heavily  loaded  car  coming  on  a  descend- 
ing grade,  and  his  wagon  was  struck  by  the  car 
back  of  the  front  wheels.  Plaintiff's  contention  was  that 
though  he  looked  and  saw  the  car  but  a  short  distance  away, 
as  he  was  about  to  walk  his  horse  upon  the  track,  he  could  re- 
cover as  he  proved  that  the  car  was  running  "terrifically"  fast, 
and  that  he  continued  his  leisurely  progress  on  the  theory  that 
the  car  was  supposed  to  stop  on  the  near  side  of  the  street.  The 
car  was  stopped  within  a  few  feet  of  the  accident.  It  was 
held  that  plaintiff  was  guilty  of  contributory  negligence  and 
that  a  non-suit  was  properly  entered.* 

If  the  testimony  of  the  plaintiff  shows  that  he  drove  on  a 
street  car  track  when  no  car  was  within  700  feet  and  that  he 
could  easily  have  crossed  the  track  in  safety,  if  his  testimony 
was  true,  and  the  front  wheels  of  his  wagon  were  struck  by  a 
car,  a  non-suit  is  proper.*® 

Where  a  person  driving  a  big,  high-seated  wagon  with  cur- 
tains down  the  sides,  approaches  a  cross  street  on  which  a 
street  railway  is  operated,  it  is  his  duty  to  be  on  the  lookout 
for  an  approaching  car  and  to  continue  to  look  until  the  track 
is  reached,  and  a  single  glance  ''out  from  underneath  the 
cover"  of  the  wagon  down  the  cross  street  for  but  fifty  or 
seventy  feet  is  a  mere  heedless  glance,  and  not  an  adequate 
performance  of  his  duty,  and  accordingly,  if  after  such  a 
glance,  he  sits  back  in  the  wagon,  with  the  view  of  the  cross 
street  and  the  coming  car  cut  off,  satisfied  he  can  cross  the 
track  without  being  struck,  and  does  not  look  again  and  goes 
straight  ahead  and  is  struck  by  a  car,  he  is  clearly  guilty  of 
contributory  negligence.** 


9  Smith  V.  Electric  Trac.  Co.,  187  Pa.  no  (1898)  ;  affirming  6  Dist 

471  (1897.) 

10  Mason  v.  United  Trac.  Co.,  33  Pitts.  264  (1902.) 

11  Pieper  v.  Union  Traction  Co.,  202  Pa.  100  (190a.) 
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Plaintiff  while  driving  a  two  horse  delivery  wagon  at  a  trot 
came  into  collision  with  a  street  car  at  a  crossing.  He  testi- 
fied that  he  looked  and  saw  no  car,  and  that  he  had  his  horse 
under  control.  The  collision  occurred  before  the  wagon 
reached  the  tracks,  being  struck  "'between  the  horses'  rear  and 
the  seat  of  the  wagon."  The  car  was  lighted  up  in  the  usual 
manner  and  was  only  forty  feet  away  at  the  time  plaintiff  said 
he  looked.  It  was  held  that  plaintiff  was  guilty  of  contribu- 
tory negligence.^* 

Plaintiff  while  driving  a  wagon  approached  a  street  rail- 
way crossing.  When  at  the  building  line  of  the  street  he 
looked  for  a  car  and  saw  one  about  four  hundred  and  fifty  feet 
away,  approaching  the  crossing.  He  testified  that  he  drove 
slowly  twenty-eight  feet  to  the  track  and  looked  a  second  time, 
when  his  horse  was  on  the  track,  or  about  to  step  on  it,  and 
saw  the  car  at  the  middle  of  the  block.  He  drove  on  at  a  slow 
walk,  and  the  front  wheel  of  his  wagon  was  struck  within  a 
half  second  from  the  time  he  looked.  It  was  held  that  a  non- 
suit was  properly  entered.*? 

At  Street  CromdagB^-Ctmrn  for  Jury, 

222.  Plaintiff  was  injured  by  a  collision  between  a  car  of 
defendant  company  and  plaintiff's  wagon.  The  evidence  for 
the  plaintiff,  although  contradicted,  was  to  the  effect  that  the 
accident  occurred  when  the  plaintiff  was  turning  his  wagon 
from  one  street  into  another;  that  before  turning  he  looked 
and  saw  no  car  within  a  square ;  that  the  car  which  struck  him 
was  running  at  a  very  high  rate  of  speed,  and  that  its  gong  was 
not  rung.  It  was  held  that  the  case  was  for  the  jury  and  that 
a  verdict  and  judgment  for  plaintiff  should  be  sustained.*^ 

Plaintiff  was  injured  by  a  collision  between  his  wagon  and 
a  car  of  the  defendant  company  at  a  crossing  of  a  double  track 
railway.  According  to  the  plaintiff's  testimony  he  approached 
the  crossing  in  a  careful  manner,  watching  for  a  car  in  both 

12  March  v.  Union  Traction  G>.,  209  Pa.  46  (1904.)  In  this  case  the 
court  said:  "To  come  to  a  right  angled  street  crossing  in  the  dark  at  a 
trot  is  in  itself  strong  evidence  of  negligence." 

13  Mease  v.  United  Traction  Co.,  208  Pa.  434  (1904-) 

14  Frame  v.  Electric  Traction  G>.,  180  Pa.  49  (1897.) 
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directions ;  that  while  he  looked  before  he  arrived  at  the  point 
beyond  the  house  line  where  he  could  see,  he  also  continued 
to  exercise  prudence  and  care  after  he  reached  this  point,  that 
when  he  had  cleared  the  house  line  he  first  saw  the  approaching 
car;  but  before  that  time  he  had  heard  no  bell  or  signal  and 
had  no  reason  to  apprehend  any  difficulty  in  crossing ;  that  at 
the  moment  when  he  first  could  and  did  see  the  car  it  was  at 
least  two  hundred  and  twenty  feet  from  him  and  his  horses 
were  about  stepping  over  the  track ;  that  the  car  was  running 
very  fast  and  that  the  motorman  was  standing  away  from  his 
brake  and  not  looking  ahead.  Every  material  part  of  the 
plaintiff's  testimony  was  contradicted  by  the  evidence  of  the 
defendant.  The  court  held  that  plaintiff's  contributory  negli- 
gence and  the  defendant's  negligence  were  questions  for  the 
determination  of  the  jury.*** 

A  person  about  to  cross  a  street  at  a  regular  crossing  is  not 
bound  to  wait  because  a  car  is  in  sight,  if  it  is  at  such  distance 
from  him  that  he  has  ample  time  to  cross  if  it  is  run  at  the 
usual  speed.  From  the  plaintiff's  testimony  it  appeared  that  he 
was  driving  east  on  Cherry  street,  in  the  city  of  Philadelphia, 
and  that  when  the  front  wheels  of  his  wagon  were  on  the  foot 
crossing  at  Thirteenth  street,  he  brought  his  horse  nearly  to  a 
stop  and  looking  south  saw  an  electric  car  which  had  crossed 
Arch  street,  and  which  was  about  two  hundred  and  fifty  feet 
from  him.  Not  noticing  whether  the  car  was  in  motion  or 
standing,  he  drove  forward  and  when  his  horse  reached  the 
tracks  on  Thirteenth  street  the  car  being  close  upon  him  and 
running  with  great  rapidity  he  turned  his  horse  up  Thirteenth 
street,  but  was  unable  to  avoid  a  collision  with  the  car.  There 
was  evidence  that  the  car  was  running  at  two  or  three  times 
the  usual  speed  of  street  cars,  and  that  after  it  struck  the  plain- 
tiff's horse  and  wagon  it  ran  one  hundred  and  fifty  feet  before 
it  was  brought  to  a  full  stop.  It  was  held  that  the  case  was 
for  the  jury  and  that  a  verdict  and  judgment  for  plaintiff 
would  be  sustained** 

Two  horses  and  a  coupe  belonging  to  the  plaintiff  were  be- 


15  Hamilton  v.  Consolidated  Traction  Co.,  201  Pa.  351  (1902.) 

16  Callahan  v,  Philadelphia  Traction  Co.,  184  Pa.  425  (1898) ;  Hamilton 
u  Consolidated  Traction  Co.,  201  Pa.  351  (1902.) 
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ing  driven  west  on  the  north  side  of  Diamond  street,  in  the 
city  of  Philadelphia.  When  the  carriage  approached  the  in- 
tersection of  Diamond  and  Second  streets,  the  driver  stopped, 
locked  and  listened,  but  seeing  and  hearing  nothing,  drove  on 
until  his  horses  were  on  the  railway  track.  He  then  for  the 
first  time  saw  a  rapidly  approaching  car  only  about  fifteen  feet 
distant  coming  from  the  north  on  Second  street.  The  driver 
testified  that  he  could  not  see  the  car  as  it  approached  because 
of  a  factory  on  the  comer;  that  the  defendant  company  had 
been  in  the  habit  of  stopping  its  cars  on  the  north  side  of  Dia- 
mond street,  and  that  he  could  not  have  driven  nearer  the  track 
without  blocking  the  footways.  A  number  of  citizens  testi- 
fied that  they  saw  the  accident,  saw  the  car  coming  at  an  un- 
usual rate  of  speed,  and  that  it  did  not  slow  up  on  reaching 
Diamond  street  until  it  struck  the  carriage;  that  no  bell  or 
other  warning  was  given,  and  that  the  horses  and  carriage 
were  taken  about  thirty  feet  before  the  car  was  stopped,  and 
then  only  by  the  bodies  of  the  horses  being  under  the  wheels. 
The  lower  court  entered  a  non-suit  on  the  ground  that  the 
driver  of  the  plaintiff  was  guilty  of  contributory  negligence, 
but  on  appeal  the  judgment  was  reversed,  as  it  was  held  that 
the  case  was  for  the  jury.*^ 

Where  a  person  driving  a  loaded  two  horse  wagon  stops 
about  ten  or  twelve  feet  from  an  electric  railway  at  a  public 
crossing,  and  sees  a  car  approaching  a  considerable  distance 
off  at  the  usual  rate  of  speed,  and  is  then  signaled  by  the  com- 
pany's watchman  to  cross  the  track,  and  in  the  act  of  so  doing 
is  struck  by  the  car  and  injured,  and  several  witnesses  tes- 
tify that  the  car  was  going  at  an  unusual  rate  of  speed,  the 
person  injured  is  entitled  to  sustain  a  judgment  and  verdict  in 
his  favor.*® 

Deceased  was  driving  a  two  horse  wagon  over  a  street  rail- 
way at  a  public  crossing.  As  he  was  on  the  crossing  a  car 
collided  with  the  wagon  and  killed  the  driver.  In  an  action 
by  his  widow  against  the  railway  company,  the  evidence  for 

17  Manayunk  &  Roxborough  Boarding  &  Livery  Stable  v.  Union  Trac 
Co.,  7  Super.  Ct  104  (1898.) 

18  Haney  v.  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  159  Pa. 

395  (1893.) 
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the  plaintiff,  although  contradicted,  was  to  the  effect  that  the 
car  was  run  at  a  high  rate  of  speed,  that  no  signal  was  given, 
that  the  deceased  looked  and  listened  before  going  upon  the 
track,  and  that  obstructions  of  the  view  of  the  crossing  made 
it  a  dangerous  one.  It  was  held  that  the  case  was  for  the 
jury  and  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.^^ 

Plaintiff  while  driving  a  one  horse,  open  wagon  was  in- 
jured in  a  collision  with  a  car  of  defendant  company  at  a 
point  where  its  single  track  electric  railway  intersected  the 
street  on  which  he  was  traveling.  Plaintiff  testified  that  when 
about  twelve  or  fifteen  feet  away  from  the  track  ( from  which 
place  he  could  distinctly  see  both  east  and  west  along  the  track 
a  distance  of  about  200  feet)  he  stopped  his  horse  and  looked 
in  both  directions,  and  there  being  no  car  in  view,  started  for- 
ward on  a  good  walk,  at  tlie  rate  of  about  four  miles  an  hour, 
over  a  properly  lighted  street;  that  after  the  horse  and  for- 
ward part  of  the  wagon  had  cleared  the  track,  a  rapidly  mov- 
ing car  collided  with  a  hind  wheel.  The  negligence  of  the 
defendant  company  was  established  by  the  testimony  of  the 
motorman,  who  could  easily  have  brought  the  car  to  a  stand- 
still if  it  had  only  been  moving  at  the  speed  testified  to  by  him. 

The  evidence  in  regard  to  the  distance  the  plaintiff  was  from 
the  crossing  when  he  stopped,  whether  he  stopped  at  all,  the 
speed  of  the  car,  and  the  sounding  of  a  gong,  was  contradic- 
tory. 

It  was  held  that  the  case  was  for  the  jury  and  that  a  ver- 
dict and  judgment  for  plaintiff  should  be  sustained.^^ 

Wliere  there  is  evidence  that  an  electric  car  was  proceeding 
at  an  tmusually  rapid  speed,  that  no  bell  was  rung  nor  signal 
given,  and  that  the  car  did  not  slow  up  until  just  at  the  time 
or  immediately  after  a  collision,  the  case  in  the  absence  of 
plaintiff's  contributory  negligence  is  for  the  jury.** 

Plaintiff  and  two  other  persons  while  riding  in  an  open 
wagon  approached  a  street  on  which  was  a  single  track,  on 

19  Greenfield  v.  East  Harrisburg  Pass.  Ry.  Co.,  178  Pa.  194  (1896.) 
TO  Conyngham  v,  Erie  Electric  Motor  Co.,  15  Super.  Ct  573  (1901.) 
ai  Flynn  v.  Wilkes-Barre  &  Wyoming  Valley  Trac  Co.,  9  Knlp  a8 
(i8Q7.) 
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which  cars  were  run  in  both  directions.  The  horse  was  on  a 
slow  trot,  estimated  at  six  miles  an  hour,  and  all  three  occu- 
pants of  the  carriage  looked  and  listened  for  the  approach  of 
a  car.  When  within  nine  feet  of  the  house  line  the  driver 
checked  his  horse,  leaned  over  the  dashboard  and  looked  west 
for  a  car.  From  this  point  he  could  see  the  track  for  a  dis- 
tance of  eighty  feet  west  of  the  house  line,  and  probably  one 
hundred  feet  from  his  position  in  the  carriage.  He  then 
looked  east  and  turning  again  to  the  west  saw  a  car  thirty  feet 
west  of  the  crossing  and  about  fifty  feet  from  him.  The  horse 
had  not  come  to  a  full  stop  and  was  then  so  near  the  track 
that  the  driver  in  order  to  avoid  a  collision,  turned  abruptly 
to  the  east  and  drove  rapidly  in  the  direction  in  which  the  car 
was  moving.  He  was  unable  to  keep  ahead  of  the  car  or  to 
get  the  carriage  off  the  track  before  he  was  overtaken  by  the 
car.  The  car  was  a  water  car,  used  for  sprinkling  streets, 
and  was  running  at  the  rate  of  twenty  or  twenty-five  miles  an 
hour,  and  no  notice  was  given  of  its  approach  to  the  crossing. 
It  was  held  that  the  case  was  for  the  jury  and  a  verdict  and 
judgment  for  plaintiff  was  sustained.*^ 

Turning  to  CroM  Track  Within  Block. 

223.  If  a  person  is  injured  by  reason  of  the  wagon  in 
which  he  was  riding  being  negligently  turned  to  cross  the  track 
when  the  car  was  but  a  short  distance  away,  and  the  motorman 
as  soon  as  he  discovered  the  wagon  did  everything  possible  to 
stop  the  car,  the  company  is  not  liable.*' 

The  driver  of  a  wagon  who  is  injured  by  being  struck  by  an 
electric  car  in  attempting  to  cross  defendant's  double  track 
railway  can  not  recover  damages  for  his  injuries,  where  a 
witness  for  the  plaintiff  who  saw  the  accident  testified  that 
plaintiff  did  not  look  when  he  turned  his  horses  from  the 
street  to  the  track  where  he  was  struck,  and  plaintiff's  own 
testimony  as  to  the  distance  at  which  he  saw  the  car  when  he 
turned  was  shown  to  be  incorrect  by  actual  measurement,  in 


22  Haas  V,  Chester  Street  Railway  Co.,  202  Pa.  145  (1902) ;  16  York 
12  (1902)  ;  8  Del.  397  (iQoa.) 

23  Kane  v.  Peoples  Pass.  Ry.,  181  Pa.  53  (1897-) 
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connection  with  the  highest  speed  of  the  car  mentioned  by  any 
of  the  witnesses.^* 

Plaintiff  driving  a  wagon  attempted  to  cross  a  street  railway 
track  in  front  of  an  approaching  trolley  car.  Plaintiff  testi- 
fied that  he  saw  the  car  at  a  distance  of  330  feet,  and  continued 
his  progress  with  his  horse  at  a  walk,  believing  that  the  car 
was  sufficiently  far  away  to  enable  him  to  cross  safely.  The 
car  of  defendant  company,  just  before  it  struck  the  plaintiff, 
descended  upon  a  rapidly  descending  grade  and  plaintiff  testi- 
fied that  the  motorman  did  not  have  his  hands  on  the  brake 
nor  sound  the  gong. 

It  was  held  that  the  court  erred  in  entering  a  non-suit,  as 
the  questions  of  defendant's  negligence  and  plaintiff's  contribu- 
tory negligence  were  for  the  jury.^** 

The  plaintiff  was  driving  a  pair  of  farm  horses  attached  to 
a  farm  wagon  along  Ohio  street,  in  the  city  of  Allegheny, 
where  the  defendant  company  operated  a  double  track  electric 
railway.  He  was  proceeding  in  the  rear  of  two  other  wagons 
on  the  south  side  of  the  street  next  to  the  curb  and  desired  to 
turn  north  on  Cedar  avenue.  Before  reaching  the  intersection 
of  the  two  streets  he  attempted  diagonally  to  cross  Ohio  street, 
and  in  so  doing  was  compelled  to  cross  both  of  the  tracks  of 
defendant  company.  Plaintiff  testified  that  before  starting  he 
looked  in  both  directions  and  saw  no  car  on  the  south  track, 
but  did  see  one  on  the  north  track,  about  300  feet  distant. 
After  driving  on  the  track  he  saw  that  a  collision  was  inevit- 
able and  struck  his  horses  with  the  whip,  and  the  car  struck 
about  the  middle  of  the  wagon. 

It  was  held  that  plaintiff  was  guilty  of  contributory  negli- 
gence and  could  not  recover  for  damages  sustained  by  collision 
with  the  street  car.** 

Plaintiff,  with  his  wagon  loaded  with  lumber,  in  attempting 
to  cross  the  defendant  company's  tracks  in  the  middle  of  a 
block,  was  struck  by  one  of  defendant's  cars  and  injured. 
Plaintiff  testified  that  before  starting  his  team  he  look^  and 

24  Bomscheuer  v.  Consolidated  Trac  Co.,  198  Pa.  332  (1901) ;  affirming 
30  Pitts.  344  (1900.) 

25  Raulston  v,  Philadelphia  Traction  Co.,  13  Super.  Ct  412  (1900.) 

26  Brown  v,  Pittsburg,  Allegheny  &  Manchester  Trac.  Co.,  14  Super. 
Ct  594  (1900.) 
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listened  and  saw  about  321  feet  away  a  car  approaching  to- 
ward  him.  Thinking  that  he  could  cross  in  front  of  the  car 
he  started  his  team  and  drove  diagonally  across  the  tracks  of 
the  trolley  company  and  did  not  look  again  until  the  car  was 
practically  upon  him. 

The  court  reversed  a  verdict  and  judgment  for  plaintiff  on 
the  ground  that  plaintiff  was  guilty  of  contributory  n^Ii- 
gence.*^ 

Plaintiff's  wagon,  which  was  being  driven  diag(Mially  across 
defendant's  tracks  at  a  point  about  120  feet  from  the  crossing, 
was  struck  by  a  car  of  defendant  company  and  damaged.  It 
appeared  that  the  accident  occurred  before  daylight,  and  that 
the  electric  street  lights  were  burning,  as  was  also  the  head- 
light of  the  car.  The  referee  found  that  plaintiff  could  have 
seen  the  approaching  car  had  he  looked,  at  least  a  block  away, 
and  that  the  failure  to  look  and  listen  before  driving  across 
the  track  was  contributory  negligence  for  which  there  could 
be  no  recovery.  On  appeal  the  report  of  the  referee  was  con- 
firmed.** 

The  duty  of  a  person  driving  along  a  street  in  a  cart  loaded 
with  lumber  placed  crosswise  upon  it  and  projecting  in  front 
of  it  to  the  head  of  his  horse,  with  a  trolley  track  to  the  right 
of  him,  over  which  a  car  might  come  at  any  moment,  is  to  look 
forward  and  to  keep  in  the  road,  wide  enough  to  do  so,  at  a 
safe  distance  from  the  track;  and  if  he  looks  backward  at  a 
team  trying  to  pass  him  and  permits  his  horse  to  run  into  a 
car  and  is  injured  he  cannot  recover.** 

If  a  person  at  the  side  of  a  street  not  at  a  crossing,  sees  two 
cars  approaching  each  other  from  opposite  directions  on  the 
two  tracks,  attempts  to  cross  both  tracks  at  a  point  between 
the  cars  and  is  struck  and  killed  by  one  of  the  cars,  he  is  guilty 
of  negligence  which  will  preclude  a  recovery. '^ 

Plaintiff  drove  a  two  horse  team  from  a  hotel  yard  out  upon 

27  Cupps  V,  Traction  Co.,  13  Super.  Ct.  630  (1900.) 
a8  Keib  v,  Scranton  Trac.  Co.,  2  Lacka.  71  (iSg6.) 

29  Morrow  v.  Delaware  County  &  Philadelphia  Elec  Ry.,  199  Pa.  156 
(1901.) 

30  Meyer  v,  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  1S9  Pa. 
414  (1899.) 
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an  avenue  forty  feet  wide.  The  defendant  company  had  two 
tracks  upon  the  street  and  a  space  of  more  than  twelve  feet 
was  left  upon  each  side  between  the  curb  and  the  nearest  rail. 
When  the  plaintiff  drove  out  of  the  yard  he  stopped  his  team, 
with  the  front  wheels  resting  in  the  gutter.  He  looked  up  and 
saw  a  car  approaching  from  the  north  on  the  track  furthest 
from  him.  He  testified  that  he  thought  the  car  was  far  enough 
away  to  permit  him  to  drive  across  both  tracks  before  it 
reached  him.  He  therefore  started  his  team  to  go  directly 
across,  and  when  his  front  wheels  were  on  the  furthest  track 
the  wagon  and  car  collided,  causing  injury  to  the  plaintiff. 
There  was  nothing  to  put  the  motorman  on  notice  of  any  im- 
pending collision  until  the  horses  had  actually  stepped  upon 
the  track  upon  which  the  car  was  approaching.  It  was  held 
that  the  plaintiff  was  guilty  of  contributory  negligence  and 
could  not  recover.^* 

A  collision  occurred  on  a  country  road  upon  which  the 
tracks  of  the  defendant  were  laid,  between  a  car  and  a  wagon 
which  plaintiff  was  driving.  The  east  rail  of  the  north  track 
upon  which  the  car  ran  into  the  team  was  ten  feet  from  the 
open  gateway  of  a  country  residence.  The  plaintiff  testified 
that  on  the  day  of  the  accident  he  had  delivered  ice  cream  at 
the  residence  and  when  leaving  the  property  stopped  his  team, 
a  one  horse  wagon,  inside  the  gateway,  and  that  the  distance 
from  the  horse's  head  to  the  entrance  was  about  fifteen  feet ; 
that  his  seat  in  the  wagon  was  about  ten  feet  from  the  horse's 
head ;  that  the  wagon  was  a  closed  one  all  the  way  to  the  front ; 
that  he  had  climbed  out  on  the  swingletree  of  the  wagon  far 
enough  to  get  clear  of  the  curtains  and  look  down  the  road ; 
that  after  he  had  so  looked,  no  car  being  in  sight,  he  climbed 
back  into  his  wagon,  took  up  the  lines,  walked  his  horse  out  of 
the  premises  and  did  not  see  the  car  until  he  was  in  the  center  of 
the  track  and  his  wagon  was  struck.  At  the  point  within  the 
gate  where  the  plaintiff  stopped  to  look — a  distance  of  about 
thirty-five  feet  from  the  trade — he  had  an  unobstructed  view 
of  three  hundred  and  nineteen  feet  in  the  direction  from  which 
the  car  was  coming  and  there  was  nothing  to  obstruct  this  view 
until  the  track  was  reached.     It  was  held  that  a  non-suit  was 

31  T3rson  v.  Union  Traction  Co.,  199  Pa,  264  (1901.) 
19 
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properly  entered.  Brown,  J.,  in  discussing  the  rule  as  to  look- 
ing before  crossing  railway  tracks  in  the  country,  said :  ''It 
is  urged  that  the  rule  that  one  about  to  cross  a  street  railway 
track  must  continue  to  loc^  until  the  track  is  reached  relates 
only  to  electric  roads  in  cities,  and  does  not  apply  to  the  cross- 
ing of  such  railway  tracks  in  the  country  where  the  views  are 
much  more  extended,  cars  pass  less  frequently  and  the  ob- 
structions to  travel  on  town  streets  are  not  encountered.  The 
answer  to  this  is  that  care  must  always  be  exercised.  The  de- 
gree required  may  vary,  but  want  of  care  under  the  circum- 
stances is  always  negligence.  It  is  as  much  one's  duty  to  look 
out  for  danger  in  the  country  as  it  is  in  the  town.  Trolly 
cars  run  into  wagons  carelessly  driven,  not  only  on  the  streets 
of  a  city,  but  on  turnpikes  and  rural  roads  as  well.  We  have 
never  said  that  the  duty  of  continuing  to  loc^  until  the  trol- 
ley or  street  railway  track  is  reached  is  not  binding  upon  those 
driving  teams  in  the  country.  The  same  d^^ree  of  watch- 
fulness may  not  be  required  there  as  on  crowded  streets,  but 
it  will  never  be  held  that  there  need  be  no  care  at  all  in  the 
country."'* 

Plaintiff's  horses,  which  were  hitched  to  a  wagon  carrying 
a  party  of  excursionists,  while  attempting  to  cross  the  defend- 
ant's tracks  were  struck  by  a  trolley  car.  Plaintiff's  evidence 
tended  to  show  that  he  ''stopped,  looked  and  listened,"  and  that 
his  horses  were  struck  by  the  car  approaching  at  the  rate  of 
thirty-five  miles  an  hour.  Defendant's  testimony  tended  to 
show  that  the  wagon  was  visible  for  a  long  distance  from  the 
car;  was  going  in  the  same  direction,  and  that  turning  sud- 
denly made  an  attempt  to  cross  the  tracks  without  any  effec- 
tive attempt  to  stop,  look  and  listen,  and  also  that  the  motor- 
man  had  the  current  off,  and  brake  on  and  had  sounded  his 
bell. 

It  was  held  that  the  case  was  for  the  jury  and  that  a  verdict 
and  judgment  for  plaintiff  should  be  sustained.** 

In  an  action  by  plaintiff  against  a  traction  company  to  re- 
cover damages  for  personal  injuries  caused  by  the  alleged 

32  Keenan  v.  Union  Traction  G>.,  202  Pa.  107  (1902.) 

33  North  Broad  Safe  Deposit  &  Storage  Co.  v,  Chester,  Darby  &  Phil- 
adelphia Ry.,  6  Super.  Ct  204  (1897)  ;  7  Del.  106  (1897.) 
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negligence  of  a  motorman  in  running  into  plaintiff's  wagon 
when  he  was  attempting  to  drive  across  the  defendant  com- 
pany's tracks  at  a  point  in  a  block,  the  case  should  be  submitted 
to  the  jury  where  the  evidence  was  conflicting  as  to  whether 
the  defendant's  car  was  properly  lighted,  whether  the  gong 
was  sounded,  and  whether  the  speed  of  the  car  was  unusual 
and  unsafe.** 

Plaintiff  while  driving  a  pair  of  horses  attempted  to  cross 
the  tracks  of  the  defendant  company.  There  was  evidence 
tending  to  show  that  there  was  ample  time  to  make  the  cross- 
ing, but  that  he  was  compelled  to  stop  by  a  woman,  and  sub- 
sequently by  a  wagon.  He  pulled  out  of  the  way  as  soon  as 
possible,  but  in  so  doing  was  struck  by  the  defendant's  car. 
The  defendant  company  alleged  that  the  plaintiff  had  attempted 
to  make  a  crossing  in  front  of  an  approaching  car;  that  it 
should  have  been  clear  to  him  that  he  could  not  safely  cross 
the  track;  that  the  car  was  approaching  slowly  and  that  the 
motorman  did  his  best  to  stop  the  car. 

It  was  held  that  the  case  was  for  the  jury,  and  on  appeal 
the  court  sustained  a  verdict  and  judgment  for  the  plaintiff.'* 

Taming  From  or  Into  Tracks. 

224.  Plaintiff  and  her  sister  were  driving  an  open,  one  horse 
spring  wagon  on  the  west-bound  track  in  a  street.  As  they 
approached  a  side  street  they  were  warned  by  a  car  following 
them  to  turn  out.  Plaintiff  testified  that  they  could  not  go 
forward  on  the  track  because  of  an  open  manhole  immediately 
in  front  of  them,  nor  could  they  turn  off  to  the  right  because 
that  side  of  the  avenue  was  blocked  with  wagons;  and  they 
•  were  therefore  compelled  to  turn  out  to  the  left  across  defend- 
ant's east-bound  track.  As  they  turned  off  the  west-bound  track 
on  which  they  had  been  driving  they  saw  an  east-bound  car  of 
the  company  approaching  them  at  a  point  west  of  the  side 
street;  that  the  plaintiff  was  looking  towards  the  approaching 
car,  and  the  motorman  in  charge  thereof  did  not  ring  his  bell 
nor  apply  the  brake,  or  give  them  time  to  cross  the  track,  and 

34  Tompkins  v,  Scranton  Traction  Co.,  3  Super.  Ct.  576  (1897.) 

35  Wilson  V,  North  Side  Traction  Co.,  10  Super.  Ct  335  (1899.) 
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that  the  car  struck  the  wagon,  injuring  plaintiff.  The  plain- 
tiff was  corroborated  by  her  sister  and  another  witness.  The 
defendant  offered  evidence  in  conflict  with  this.  It  was  held 
that  it  was  for  the  jury  to  say  whether  the  motorman  was  n^- 
ligent  in  not  stopping  his  car  in  time  to  prevent  the  collision, 
and  that  it  was  also  for  the  jury  to  say  whether  there  was  any 
contributory  negligence.'* 

Plaintiff  was  driving  a  wagon  on  the  west-bound  track  of  a 
street  railway  at  a  time  when  there  were  piles  of  snow  be- 
tween the  trsLcks  and  the  sidewalk.  As  a  car  approached  him 
from  behind  he  turned  into  the  eastbound  track,  and  after  the 
car  had  passed  he  went  on  for  about  twenty-five  feet,  when  he 
turned  to  go  into  the  west-bound  track,  but  before  he  could 
do  so  his  wagon  was  struck  by  a  car  on  the  east-bound  track, 
running  at  a  very  high  rate  of  speed.  It  appeared  that  a 
wagon  on  the  west-bound  track,  immediately  behind  a  car 
which  had  passed,  was  what  prevented  plaintiff  from  turning 
sooner  into  the  west-bound  tracks.  It  was  held  that  the  case 
was  for  the  jury.'^ 

A  driver  of  a  wagon  upon  reaching  a  street  upon  which 
were  double  tracks  with  street  cars  approaching  from  both 
directions  drove  across  both  tracks,  and  proceeded  along  the 
far  track  ahead  of  the  car  on  that  track.  He  then  suddenly 
pulled  into  the  other  track  so  as  to  meet  a  car  moving  at  a 
moderate  speed  head  on,  and  too  close  for  it  to  be  stopped.  It 
was  held  that  the  driver  was  guilty  of  contributory  negli- 
gence.'® 

Plaintiff  was  injured  by  reason  of  a  collision  with  one  of 
defendant's  cars.  Plaintiff's  evidence,  although  contradicted, 
showed  that  plaintiff  was  driving  a  wagon  on  defendant's  east- 
bound  track.  In  order  to  avoid  another  wagon,  coming  in 
from  a  side  street,  he  turned  into  the  west-bound  track  just  as 
an  approaching  car  on  that  track  had  stopped.  Before  his 
wagon  could  clear  the  track  the  car  was  started  "at  pretty  good 

j6  Lenkner  v.  Citizens  Traction  Co.,  179  Pa.  486  (1897) ;  28  Pitts.  11 

(1897.) 

37  Harper  v.  Philadelphia  Traction  Co.,  175  Pa.  129  (1896.) 

38  Lyons  v.  Union  Traction  Co.,  209  Pa.  72  (1904.) 


NEGLIGENCE — ^STREET  RAILWAYS COLLISIONS.  293 

Speed/'  and  struck  the  plaintiff's  wagon.     It  was  held   that 
the  case  was  for  the  jury.'* 

Plaintiff  was  driving  along  one  of  the  tracks  of  a  street  rail- 
way company  at  night.  In  order  to  let  a  car  behind  him  pass, 
he  turned  into  the  other  track,  intending  to  return  when  the 
car  had  passed.  The  car  overtook  him  at  the  foot  of  a  steep 
hill,  but  stopped  a  moment  to  take  on  passengers.  He  pro- 
ceeded up  the  hill,  and  when  the  car  was  beside  his  wagon 
another  car,  coming  at  a  high  rate  of  speed,  suddenly  came  into 
view  from  the  other  side  of  the  hill  and  in  front  of  him  on  the 
track  on  which  he  was  driving  and  ran  into  his  team.  He 
could  not  turn  to  the  right  because  of  the  car  beside  him,  nor 
to  the  left  because  there  was  but  four  feet  of  space  between 
the  track  and  the  curb.  It  was  held  that  the  case  was  for  the 
jury.*^ 

Where  a  light  wagon  turns  off  one  track  of  a  street  railway 
company  to  avoid  a  heavy  wagon,  followed  by  a  cable  car 
running  at  a  high  rate  of  speed,  and  the  heavy  wagon  turns 
off  at  the  same  time  and  interferes  with  the  light  wagon,  so 
that  the  latter  is  struck  by  the  cable  car  before  it  completely 
gets  off  the  track,  the  question  of  the  street  railway  company's 
negligence  is  for  the  jury.  "If  the  speed  of  the  car  was  a  dan- 
gerous and  negligent  one,  the  natural  consequence  was  that 
on  a  much  travelled  street,  those  in  peril  would  obstruct  each 
other's  movement  in  an  attempt  to  escape.  This  was  one  of 
the  very  contingencies  which  the  defendant  was  bound  to  fore- 
see and  avoid  by  due  care;  for  it  would  be  the  natural  and 
probable  result  of  high  speed."** 

Plaintiff's  evidence  was  that  while  driving  a  loaded  wagon, 
he  turned  out  of  one  of  the  tracks  upon  which  he  had  been 
driving,  and  attempted  to  cross  diagonally  the  other  track,  and 
in  doing  so  was  struck  by  a  car  on  the  other  track.  He 
further  showed  that  he  would  have  had  sufficient  time  to  get 
over  if  the  car  had  been  running  at  its  usual  rate  of  speed,  but 

39  Julius  V.  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  184  Pa. 
19  (1898) ;  28  Pitts.  456  (1898^) 

40  Cannon  v,  Pittsburg  &  Birmingham  Traction  Co.,  194  Pa.  159  (1899.) 

41  Thatcher  v.  Central  Traction  Co.,  166  Pa.  66  (1895) ;  25  Pitts.  321 
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that  the  car  was  running  at  an  unusually  high  rate  of  speed. 
It  was  held  that  the  case  was  for  the  jiuy.** 

Plaintiff's  evidence,  although  contradicted  on  all  material 
points  relating  to  defendant's  negligence,  tended  to  show  that 
at  the  time  of  the  accident  she  was  riding  in  a  wagon  which 
was  being  driven  on  a  track  of  defendant  company,  and  which 
was  followed  by  a  car  going  in  the  same  direction  on  the  same 
track.  The  driver  of  the  wagon,  being  warned  by  a  signal 
from  the  car  behind,  started  to  cross  the  other  track  in  order 
to  enter  a  street  opposite,  and  to  the  left  of  the  point  where  he 
then  was,  when  he  was  struck  by  a  car  coming  on  the  other 
track  at  a  very  high  rate  of  speed,  the  motorman  of  which  was 
not  looking  ahead,  but  was  looking  sideways  at  the  car  pass- 
ing him.  It  was  held  that  it  was  for  the  jury  to  determine 
whether  the  speed  of  the  car  was  excessive  and  whether  the 
motorman  was  alert  and  attentive  and  had  his  car  under  proper 
control.*' 

The  plaintiff's  team,  hitched  to  a  heavily  laden  wagon,  was 
going  northward  on  Front  street  between  Bainbridge  and 
Catharine  streets,  in  the  city  of  Philadelphia,  and  when  about 
midway  of  a  long  square  collided  with  the  defendant's  electric 
car  going  in  an  opposite  direction.  There  was  evidence  that 
the  driver  did  all  in  his  power  to  leave  the  track  upon  seeing 
the  car  approach,  and  that  the  motorman  instead  of  looking 
ahead  was  looking  to  the  side,  attracted  by  some  New  Year 
"shooters,"  while  the  car  itself  was  running  very  fast  It 
was  held  that  the  case  was  for  the  jury.     The  court  said : 

"While  no  doubt  there  is  more  reason  to  apprehend  danger 
in  traveling  in  an  opposite  direction  to  that  of  the  cars,  and 
therefore  a  greater  degree  of  care  is  demanded,  yet  this  is  not 
unlawful  in  itself;  it  but  furnishes  an  additional  element  for 
consideration  in  determining  the  question  of  the  driver's  negli- 
gence."** 

In  an  action  for  damages  for  injuries  sustained  from  being 
struck  by  a  car  of  the  defendant  company,  it  app^red  from 


42  Jackson  v.  Pittsburgh,  Allegheny  &j  Manchester  Traction  Co.,  159 
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the  evidence  that  the  plaintiff,  in  order  to  allow  a  car  to  pass 
him,  pulled  his  team  off  the  track  on  to  the  outbound  track. 
After  he  had  gone  a  short  distance  he  saw  a  car  coming  toward 
him  and  he  pulled  back  onto  the  inbound  track  and  was  struck 
in  the  rear  by  a  car  of  the  defendant  company.  Plaintiff  tes- 
tified that  he  heard  no  bell ;  that  before  turning  on  to  the  track 
"he  turned  around  and  couldn't  see  no  car  because  the  one  car 
just  passed  me."  The  car  was  running  at  the  usual  speed  and 
there  was  no  evidence  that  the  motorman  could  have  stopped. 
The  court  refused  to  take  off  the  non-suit,  as  there  was  no 
proof  of  negligence  on  the  part  of  the  defendant  company.** 

Where,  in  an  action  against  a  street  railway  company,  plain- 
tiff's evidence  disclosed  that  he  drove  deliberately  out  of  a 
driveway  in  the  middle  of  a  block  into  an  avenue,  upon  which 
there  were  two  tracks ;  that  he  looked  and  saw  an  approaching 
car  about  three-quarters  of  a  block  distant  when  the  front 
wheels  of  his  dearborn  wagon  were  at  the  curb,  some  sixteen 
feet  from  the  track;  that  he  then  turned  slowly  to  the  west, 
and  instead  of  keeping  clear  of  the  track,  swung  over  the 
first  rail,  whereupon  his  horse  was  almost  instantly  struck 
and  plaintiff  injured,  the  court  will  reverse  a  verdict  and  judg- 
ment for  plaintiff  on  the  ground  of  his  contributory  negli- 
gencc.** 

Where  a  person  who  was  driving  a  buckboard  wagon,  about 
nine  o'clock  in  the  morning,  on  one  of  the  tracks  of  a  double 
track  railway,  turned  and  drove  upon  the  other  track  without 
loc^ng  for  an  approaching  car,  which  he  could  have  seen  for 
a  long  distance  ahead  if  he  had  looked,  and  his  wagon  was 
struck  by  a  car  at  the  instant  its  front  wheels  came  upon  the 
track  there  can  be  no  recovery  against  the  company.*^ 

Plaintiff's  horse  was  killed  and  his  wagon  damaged  by  rea- 
son of  a  head-on  collision  with  one  of  the  cars  of  defendant 
company.  The  accident  occurred  on  a  rainy  night,  about 
eleven  o'clock.  There  were  two  tracks  on  the  street,  plain- 
tiff's wagon  being  on  the  left  hand  track,  going  against  the 

45  Kohuka  v,  Pittsburg  &  Birmingham  Trac.  Co.,  32  Pitts.  ^6  (1902.) 

46  McPhillips  V,  Union  Traction  Co.,  19  Super.  Ct.  223  (1902.) 

47  Boehmer  v,  Pittsburg,  Allegheny  &  Manchester  Trac.  Co.,  194  Pa. 
313  (1900.) 
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course  of  the  cars,  and  was  heavily  loaded  with  lumber,  and 
of  unusual  length  and  unwieldy,  and  was  drawn  by  two  wheel 
and  two  lead  horses  and  accompanied  by  two  men  and  a  boy. 
One  of  the  men  was  driving  the  horses.  In  attempting  to 
turn  out  from  the  left  track  the  wheels  became  locked,  and  the 
wagon  was  dragged  with  the  horses  at  an  angle  to  the  right  for 
a  distance  of  some  350  feet,  when  it  was  struck  by  an  approach- 
ing car,  which  had  its  headlight  burning.  Although  at  the 
place  of  the  accident  the  street  was  lighted  with  electricity,  the 
uncontradicted  testimony  of  the  motorman  was  that  an  electric 
light  hung  over  the  street  in  such  a  manner  that  he  was  unable 
to  see  the  wagon  until  after  passing  the  light.  There  was  no 
light  upon  the  wagon.  The  evidence  showed  that  at  the  time 
of  the  accident  one  of  the  men  accompanying  the  wagon  was 
busy  seeking  something  with  which  to  throw  the  wagon  wheels 
from  the  tracks,  while  the  other  man,  who  was  driving  the 
horses,  saw  the  approaching  car,  but  gave  no  warning  to  the 
motorman.  There  was  evidence  that  the  detention  of  the 
wagon  upon  the  track  was  caused  in  part  at  least  by  the  worn 
condition  of  the  tires  of  the  wagon. 

It  was  held  that  as  the  plaintiff's  employees  failed  to  exer- 
cise due  care  under  the  circumstances,  they  were  guilty  of 
contributory  negligence,  and  that  the  court  committed  no  error 
in  giving  binding  instructions  for  defendant.** 

In  an  action  against  a  street  railway  company  for  injuries 
sustained  by  the  plaintiff  while  crossing  the  tracks  of  the  de- 
fendant, the  railroad  company  may  show  its  own  gross  n^li- 
gence  in  running  the  car  which  caused  the  accident  at  an  unus- 
ual high  speed,  for  the  purpose  of  showing  the  danger  to  which 
the  plaintiff  exposed  himself  in  attempting  to  cross  the  tracks ; 
but,  at  the  same  time,  plaintiff  is  entitled  to  the  benefit  of  the 
admitted  or  proved  facts,  so  far  as  they  have  any  bearing  on 
the  question  of  defendants'  negligence.** 

Wag^n  on  Track. 

225.  Where  the  driver  of  a  wagon  was  killed  in  a  collision 

48  Jackson  v.  United  Traction  G>.,  18  Super.  Ct.  211  (iQOt.) 

49  Jackson  v.  Pittsburgh,  Allegheny  &  Manchester  Traction  G>.,  159 
Pa.  399  (1893.) 
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with  a  car  of  defendant  company,  and  the  evidence  for  the 
plaintiff  tended  to  show  that  the  deceased  was  driving  on  a 
street  railway  track  and  that  the  motorman  of  the  car  which 
struck  the  wagon  from  behind,  saw  the  wagon  or  could  have 
seen  it  within  a  time  sufficient  to  have  stopped  the  car  and 
prevented  the  accident,  the  case  is  for  the  jury.^*^ 

Plaintiff  was  injured  while  driving  along  defendant's  tracks 
by  being  struck  by  one  of  its  cars.  At  the  place  of  the  accident 
the  street  was  very  narrow  and  the  two  tracks  of  the  defendant 
occupied  the  entire  cartway.  There  was  also  a  curve  near  the 
place.  Plaintiff  was  driving  a  one  horse  wagon  on  the  right 
hand  track,  when  he  was  warned  by  a  car  from  behind  to  get 
off  the  track.  He  turned  on  to  the  adjoining  track  and  pro- 
ceeded at  a  slow  trot  for  about  two  squares,  when  he  was 
struck  by  a  car  coming  in  the  opposite  direction  along  the 
track  into  which  he  had  turned.  The  car  on  the  right  hand 
track  stopped  twice  between  the  place  where  the  plaintiff  left 
that  track  and  the  place  of  the  collision,  a  distance  of  six  or 
seven  htmdred  feet,  and  at  the  time  of  the  accident  had  overtaken 
idaintiff.  Plaintiff  alleged  that  the  bell  was  not  rung  as  the 
car  approached,  and  that  the  car  was  only  visible  for  about 
twenty-five  feet  on  account  of  a  bank,  the  curve  and  interven- 
ing poles.  It  was  held  that  the  immediate  locality  was  a  place  of 
danger,  calling  for  the  exercise  of  such  care  as  would  probably 
prevent  a  collision,  and  that  the  questions  of  defendant's  negli- 
gence and  plaintiff's  contributory  n^ligence  were  for  the  jury. 
A  verdict  and  judgment  for  plaintiff  was  sustained  on  ap- 
peal." 

Plaintiff  was  driving  a  two  horse  bakery  wagon  along  a 
township  road  which  was  occupied  by  a  trolley  track.  The  night 
was  dark  and  very  foggy  and  although  there  was  ample  road- 
way outside  of  the  single  trolley  track,  he  used  the  track  be- 
cause the  roadway  was  rough.  Plaintiff  testified  that  he  was 
looking  front  and  listening,  and  that  a  car  running  at  a  high 
rate  of  speed,  without  any  headlight  and  without  sounding  a 
gong  approached  from  the  opposite  direction  and  was  not  seen 

50  Woelfel  V.  Federal  Str.  &  Pleasant  Valley  Pass.  Ry.,  183  Pa.  213 
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by  him  until  about  fifteen  feet  away,  so  that  before  he  could 
drive  from  the  track  the  wagon  and  car  met  in  a  head-on  col- 
lision. 

It  was  held  that  the  exact  place  and  exact  time  when  the 
plaintiff  should  have  turned  from  the  track  was  a  question  for 
the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  would 
be  sustained.** 

Plaintiff  while  driving  along  the  highway,  noticed  a  vin^jar 
jar  in  his  wagon  had  overturned,  and  while  leaning  forward 
to  reach  it  with  his  right  hand,  transferred  the  lines  to  his  left, 
and  while  in  this  position  his  horse  swerved  from  the  drive- 
way and  he  found  himself  with  the  wheels  of  his  wagon  be- 
tween the  ruts  of  defendant's  track,  and  in  attempting  to  get 
out  the  hind  wheel  of  his  wagon,  a  car  suddenly  came  along 
at  a  high  rate  of  speed  and  without  warning,  struck  the  wagon. 
It  was  held  that  the  case  was  for  the  jury.'* 

Plaintiffs  were  injured  by  a  collision  of  a  car  of  defendant 
company  with  a  buggy,  in  which  plaintiffs  were  driving.  It 
appeared  that  at  the  point  where  the  accident  occurred,  the  de- 
fendant's double  track  street  railway  occupied  practically  the 
entire  width  of  the  township  road ;  that  the  outside  track  was 
in  a  dangerous  condition,  unsafe  for  travel,  either  by  cars  or 
other  vehicles,  and  that  this  necessitated  plaintiffs  to  drive  on 
the  inside  track,  and  while  so  driving,  on  a  dark  night,  drove 
directly  into  the  front  of  a  moving  electric  car.  There  was 
also  uncontradicted  evidence  that  the  car  was  running  on  an 
ascending  grade  at  such  a  speed  as  to  carry  the  horse,  buggy 
and  occupants  100  feet. 

It  was  held  that  the  fact  that  the  horse  and  buggy  were  car- 
ried 100  feet  was  evidence  of  n^ligence,  as  the  circumstances 
of  the  road  and  track  were  such  as  to  demand  extreme  caution 
on  the  part  of  defendant.*^* 

Plaintiff  was  driving  a  covered  wagon  on  a  township  road, 
which  was  occupied  by  the  defendant  company  with  two  tracks, 
so  that  it  was  necessary  for  a  person  riding  in  a  wagon  to  be 
partly  on  one  of  the  tracks.     The  car  came  into  collision  with 
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the  wagon  shortly  after  rounding  a  slight  curve  in  the  road. 
The  evidence  for  plaintiff  tended  strongly  to  show  that  the 
car  was  run  at  a  very  high  rate  of  speed,  and  plaintiff  testified 
that  he  heard  no  bell.  Witnesses  for  the  defendant  testified 
that  the  bell  was  rung,  but  their  evidence  varied  as  to  the  dis- 
tance from  the  curve  at  which  it  was  rung.  It  was  held  that 
the  case  was  properly  left  to  the  jury  on  the  questions  of  negli- 
gence on  the  part  of  defendant  and  contributory  n^ligence  on 
the  part  of  the  plaintiff.** 

Plaintiff  was  driving  a  wagon  on  a  track.  Immediately  be- 
hind him  was  a  carriage.  An  electric  car  struck  the  carriage 
and  drove  it  into  the  wagon  with  such  force  as  to  throw  plain- 
tiff to  the  ground  and  injure  him.  A  charge  in  effect  that 
plaintiff  could  only  recover  if  both  the  driver  of  the  carriage 
and  the  motorman  were  jointly  n^ligent  was  held  to  be 
proper.** 

Where  by  reason  of  a  street  railway  company's  negligence 
in  backing  a  car,  it  became  necessary  for  a  motorman  of 
another  car,  in  order  to  avoid  injury  to  the  car  and  its  passen- 
gers to  run  into  plaintiff's  team  and  destroy  it,  the  doctrine  of 
proximate  cause  can  not  be  invoked  by  defendant  to  relieve  it 
from  responsibility.*^ 

The  case  is  for  the  jury  where  plaintiff's  evidence  tended  to 
show  that  decedent's  wagon  was  struck  just  as  it  was  leaving 
the  track,  while  defendant's  evidence  as  testified  to  by  the 
motorman,  tended  to  show  that  the  wagon  was  driven  upon 
the  track  just  before  it  was  struck.** 

Where  the  gripman  of  a  cable  car  runs  his  car  at  a  very  high 
rate  of  speed,  at  a  point  where  he  is  likely  to  meet  wagons, 
and  it  appears  that  he  could  not  have  stopped  the  car  until  it 
reached  a  point  three  hundred  feet  beyond  the  point  where  it 
collided  with  the  wagon,  the  question  of  the  street  railway 
company's  negligence  is  for  the  jury.** 

In  a  case  where  the  issue  turned  on  the  speed  of  a  car  the 


55  Gaughan  v.  Second  Avenue  Traction  G>.,  189  Pa.  408  (1899.) 

56  G>mey  v,  Phila.  Traction  Co.,  175  Pa.  133  (1896.) 

57  Kissock  V.  Consolidated  Trac.  Co.,  15  Super.  Ct  103  (1900.) 

58  Thompson  v.  Peoples  Trac.  Co.,  180  Pa.  114  (1897.) 

59  Thatcher  v.  Central  Traction  Co.,  166  Pa.  66  (1895.) 
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court  said :  "It  is  the  duty  of  a  passenger  railway  company  to 
run  its  cars,  by  day  and  by  night,  with  or  without  headlights, 
in  such  manner,  as  to  speed  and  attention,  as  not  to  imperil 
the  safety  of  others  who  may  be  lawfully,  and  with  due  care, 
using  the  roadway.  The  d^jee  of  care  required  for  this  pur- 
pose necessarily  varies  with  the  circumstances.  Under  some 
conditions,  arising  from  the  character  of  the  region  traversed, 
the  grade  of  the  track,  and  the  various  surroundings,  a  rate 
of  speed  permitting  the  stoppage  of  the  car  at  a  point  within 
the  range  of  its  headlight,  or  even  at  a  shorter  distance,  may 
be  necessary,  while  under  different  conditions  this  rate  may 
safely  be  exceeded."*® 

Itandlng  Wagon. 

226.  A  plaintiff  in  an  accident  case  testified  that  he  hitched 
his  horse  and  wagon  near  the  curb-stone  of  a  street,  at  a  point 
where  there  was  not  room  enough  for  a  car  to  pass  without 
striking  the  wagon,  and  that  a  motorman,  disregarding  his  sig* 
nal  to  stop  the  car  until  he  could  unhitch  his  horse,  drove  the 
car  into  die  wagon,  and  caused  the  injuries  complained  of. 
The  evidence  for  the  company  tended  to  show  that  there  was 
sufficient  room  for  the  car  to  pass,  but  that  the  horse  became 
frightened,  and  turned  the  wagon  so  that  it  was  struck  by  the 
car.  It  was  held  that  a  judgment  and  verdict  for  the  plaintiff 
should  be  sustained.** 

The  driver  of  a  wagon,  having  heavy  packages  to  deliver 
at  a  store,  was  compelled,  by  reason  of  obstructicMis  in  the 
street,  and  on  the  pavement  in  front  of  the  store,  to  back  his 
wagon  to  the  curb  so  that  his  horse  stood  on  the  track  of  a 
street  railway  company.  Shortly  after  backing  his  wagon, 
one  of  the  defendant's  cars  approached  at  an  excessive  speed, 
without  giving  a  signal  and  with  the  team  in  full  sight  of  the 
motorman  struck  the  wagon  and  killed  the  driver.  It  was 
held  that  the  question  of  deceased's  contributory  negligence 

60  Jensen  v.  Philadelphia,  Morton  &  Swarthmore  Street  Railway  Co., 
24  Super.  Ct  4  (1903),  per  Smith,  J. 

61  Kestncr  v,  Pittsburgh  &  Birmingham  Traction  Co.,  158  Pa.  423 
(1893)  ;  Kaechele  v.  United  Trac.  Co.,  15  Super.  Ct.  73  (iQOo) ;  Mulvcy  v. 
Roxborough,  Chestnut  Hill  &  Norristown  Ry.,  18  Montg.  16  (1901.) 
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and  the  company's  negligence  was  for  the  jury.     On  appeal  a 
verdict  and  judgment  for  plaintiff  was  sustained.*^ 

Plaintiff  was  injured  while  engaged  with  a  one  horse  trans- 
fer wagon  in  unloading  a  piano,  weighing  about  1 200  pounds, 
from  a  wagon.  Before  starting  to  unload  he  waited  for  two 
street  cars  to  pass,  and  then  when  no  other  car  was  in  sight,  he 
backed  his  wagon  against  the  curb  with  the  horse  standing  on 
the  tracks,  and  started  to  unload  the  piano.  It  appeared  that 
this  was  the  universal  manner,  under  the  circumstances  of 
unloading  pianos.  It  further  appeared  that  in  order  to  pro- 
tect his  horse  and  wagon  from  a  possible  collision  he  sent  a 
man  down  the  street  to  signal  any  car  that  might  approach.  A 
car  of  defendant  came  along  at  an  unusual  speed,  without 
sounding  any  warning.  The  motorman,  although  having  an 
unobstructed  view  of  the  horse  and  wagon  for  three  or  four 
squares  and  though  given  a  notice  to  stop,  which  he  heard, 
continued  his  course  and  struck  the  horse  and  wagon, 
injuring  the  plaintiff.  It  was  held  that  the  case  was  for  the 
jury,  and  a  verdict  and  judgment  for  plaintiff  was  sustained.** 

Plaintiff  was  seated  in  a  wagon  which  was  standing  on  the 
track  of  the  defendant's  road  on  Fifth  avenue,  near  Smithfield 
street,  Pittsburg.  In  front  of  him  were  two  cars,  the  nearest 
being  about  ten  feet  in  advance  of  his  horses,  and  a  car  was 
back  of  him,  close  to  his  wagon.  On  another  track  a  car 
stood  to  his  left  and  to  his  right  the  street  was  crowded  with 
people,  so  that  he  was  completely  hemmed  in.  As  the  second 
car  in  front  of  him  moved  across  Smithfield  street,  on  an 
ascending  grade,  the  trolley  wheel  slipped  from  the  wire  and 
the  car  stopped  and  then  slipped  backward  about  sixty  feet  and 
struck  the  car  back  of  it.  Either  the  force  of  the  collision 
drove  the  rear  car  against  the  plaintiff's  horses  and  wagon,  or 
the  motorman  of  that  car  moved  it  backward  to  avoid  a  col- 
lision. It  was  held  that  the  case  was  one  in  which  the  proof 
of  the  accident  and  the  attendant  circumstances  gave  rise  to  a 
presumption  of  negligence  against  the  company  and  made  it 
incumbent  upon  the  defendant  to  show  that  due  care  had  been 

62  Fcnncr  v,  Wilkcs-Barrc  &  Wyoming  Valley  Tractian  Co.,  202  Pa. 
365  (1902.) 

63  McFarland  v.  Consolidated  Trac.  Co.,  204  Pa.  423  (1903.) 
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used,  and  whether  this  was  shown  was  for  the  jury  to  deter- 
mine.** 

Where  plaintiff  showed  that  a  car  of  defendant  company 
backed  down  a  track  where  his  team  was  properly  located 
from  a  point  where  the  danger,  if  not  the  absolute  certainty  of 
collision  ought  to  have  been  foreseen  by  those  in  charge  of  the 
car,  the  case  is  for  the  jury.*® 

64  Campbell  v.  Consolidated  Traction  Co.,  201  Pa.  167  (1902) ;  see 
sock  V,  Consolidated  Traction  Co.,  15  Super.  Ct  103  (190a) 

65  Kissock  V,  Consolidated  Trac  Co.,  15  Super.  Ct.  103  (190a) 


CHAPTER  XXXIII. 

NEGLIGENCE — STREET   RAILWAYS — FRIGHT   OF    HORSES. 
227.  Fright  of  Horses. 
Vrlght  of  HoneB. 

227.  A  street  railway  company  is  not  liable  for  pergonal  in- 
juries resulting  from  the  fright  of  a  horse,  caused  by  the  or- 
dinary operation  of  the  cars.  It  is  only  when  the  fright  is 
caused  by  the  running  of  the  car  at  an  extraordinary  rate  of 
speed  that  the  company  is  liable,  and  the  burden  is  upon  the 
plaintiff  to  establish  such  rate  of  speed.  The  proof  should 
show  either  that  the  car  was  moving  at  an  unusual  rate  of 
speedy  or  at  a  rate  which  was  not  reasonably  prudent  or  at  a 
definite  rate  in  miles  per  hour,  which  would  of  itself  show  it 
was  excessive,  or  at  a  rate  greater  than  was  allowed  by  the 
municipal  ordinance.^ 

No  presumption  of  n^Iigence  arises  against  a  street  rail- 
way company  from  the  mere  fact  that  plaintiff's  horse  became 
frightened  by  the  breaking  of  a  trolley  wire,  in  consequence  of 
which  plaintiff  was  injured  by  being  thrown  or  jumping  from 
the  wagon,  when  neither  the  wire  nor  any  sparks  emitted 
from  it  touched  the  horse,  wagon  or  plaintiff.  The  burden 
of  proof  in  such  a  case  is  on  plaintiff  to  establish  negligence 
on  the  part  of  defendant  by  affirmative  proof.* 

Plaintiff  was  driving  a  restless  and  frightened  horse  and 
was  standing  up  in  the  wagon  trying  to  control  it.  At  a  dis- 
tance of  about  forty  feet  before  he  met  the  car  it  was  prancing 
and  very  restless  and  he  signalled  the  motorman.  The  motor- 
man  testified  that  he  saw  plaintiff  in  the  way  about  ten  feet 
ahead  of  him,  and  did  not  see  him  before  that.  It  was  held 
that  the  case  was  for  the  jury.' 

1  Yingst  V.  Lebanon  &  Annville  St  Ry.,  167  Pa.  438  (1895.) 

2  Kepner  v,  Harrisburg  Trac.  Co.,  183  Pa.  24  (1897.) 

3  Kelly  V,  Pittsburg  &  Birmingham  Trac.  Co.,  10  Super.  Ct  644  (1899.) 
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Plaintiff's  horse  was  killed  and  his  wagon  and  its  contents 
damaged  by  the  alleged  negligence  of  the  motorman  of  defend- 
ant. Plaintiff's  driver  testified  that  when  about  seven  or 
eight  feet  from  defendant's  tracks  and  seventy-five  yards 
from  the  approaching  car  he  undertook  to  drive  across 
the  track ;  that  the  headlight  caused  his  horse  to  balk  and  that 
he  hallooed  to  the  motorman  to  stop.  It  further  appeared  that 
the  car  was  behind  time,  and  was  running  recklessly,  and  that 
the  motorman  said  that  he  was  "going  to  make  up  the  time  if 
he  had  to  run  through  something."  It  was  held  that  a  verdict 
and  judgment  for  plaintiff  should  be  sustained.* 

Plaintiff  was  driving  a  wagon  between  defendant  company's 
track  and  the  curbstone,  while  a  car  was  approaching  him 
on  a  down  grade  from  the  opposite  direction.  When  the  car 
was  about  ten  feet  from  plaintiff's  horse  the  latter  suddenly 
sprang  across  the  track  in  front  of  the  car  and  a  collision  oc- 
curred in  which  plaintiff  was  injured.  It  was  held  that  a  com- 
pulsory non-suit  was  properly  entered.*^ 

In  an  action  against  a  street  railway  company  for  the  negli- 
gent killing  of  a  horse,  the  case  is  for  the  jury  where  the  rider 
of  the  horse,  although  contradicted  by  four  witnesses,  and  not 
corroborated,  testified  that  as  he  was  riding  the  horse  along 
the  tracks  of  a  street  railway  company  the  horse  for  some  un- 
accountable reason  ran  sideways  on  the  track,  when  the  car 
which  afterwards  struck  him  was  at  a  distance  of  between  one 
hundred  and  twenty  and  one  hundred  and  fifty  feet  away,  and 
that  although  he  was  making  every  effort  to  get  off  the  track 
in  full  view  of  those  operating  the  car,  the  car  notwithstanding 
the  peril  of  the  horse  and  rider  was  permitted  to  run  him  down, 
although  it  might  have  been  stopped  within  forty  feet* 

Plaintiff  while  riding  in  a  sleigh,  approached  a  sweeper. 
His  horse,  when  within  about  sixty  feet  of  the  sweeper,  be- 
came frightened  and  plaintiff  jumped  out  of  the  sleigh  and 
motioned  for  the  sweeper  to  stop ;  after  it  had  stopped  he  led 
the  horse  by  in  safety  to  a  point  some  fifteen  or  sixty  feet 

4  Ward  V.  Lakeside  Railway,  20  Pa.  C  C.  R.  494  (1898.) 

5  McManigal  v.   South   Side   Passenger  Railway   Company,   181    Pa. 

358  (1897.) 

6  Byrne  v.  Montgomery  &  Chester  Elec.  Ry.,  19  Super.  Ct.  531  (1902.) 
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ahead,  and  when  about  to  mount  the  sleigh  the  sweeper  started 
and  the  horse  took  fright  and  ran  away,  it  was  held  that  the 
case  was  for  the  jury.'' 

In  an  action  for  personal  injuries  caused  by  a  horse  taking 
fright  and  backing  a  cart  into  a  trolley  car,  plaintiff  alleged, 
as  the  only  negligence  of  the  company,  that  the  car  was  run- 
ning at  a  very  rapid  and  unlawful  rate  of  speed,  and  he  testi- 
fied that  the  car  was  running  "not  less  than  fifteen  miles  an 
hour.**  The  motorman  testified  that  on  discovery  that  the 
horse  was  frightened  he  shut  off  the  power  and  applied  the 
brake  and  that  the  car  was  "just  merely  crawling  along,"  when 
the  horse  suddenly  turned  round  and  backed  the  cart  against 
it.  His  testimony  was  corroborated  by  that  of  the  conductor 
and  three  mounted  policemen,  who  were  approaching  and  near 
to  the  scene  of  the  accident  at  the  time  of  its  occurrence.  The 
court  reversed  a  verdict  and  judgment  fpr  plaintiff  on  the 
ground  that  plaintiff  failed  to  establish  any  negligence  on  the 
part  of  the  defendant® 

Where  a  motorman  is  confronted  by  a  sudden  and  immed- 
iate danger,  he  is  not  guilty  of  negligence  if  he  fails  to  do 
i^hat  after  mature  deliberation,  would  have  seemed  to  a  pru- 
dent man  to  be  the  wisest  thing  under  the  circumstances. 
Plaintiff,  riding  a  runaway  horse,  when  from  sixty  to  eighty 
feet  from  the  crossing  of  a  street,  saw  a  car  going  south  on 
the  intersecting  street,  about  to  cross  the  street  upon  which  the 
plaintiff  was  riding.  As  soon  as  he  saw  the  motorman  he 
called  to  him  to  stop  the  car.  The  motorman,  either  did  not 
hear,  or  if  he  heard,  elected  to  cross,  and  the  horse  ran  into  it, 
causing  the  plaintiff's  injury.  It  was  held  that  the  testimony 
failed  to  show  any  evidence  of  negligence  on  the  part  of  the 
motorman,  and  a  verdict  and  judgment  for  plaintiff  was  re- 
versed.* 

Plaintiff,  riding  a  five-year-old  horse,  bareback,  northward 
on  Edgemont  avenue,  was  overtaken  by  defendant's  car  and 
die  horse  collided  with  the  front  corner  of  the  car,  was  thrown 


7  Obold  V.  United  Trac.  Co.,  19  Super.  Ct.  326  (1902.) 

8  Smith  V.  Holmesburg,  Tacony  and  Frankford  Electric  Ry.  Co.,  187 
Pa.  451  (189a) 

9  Phillips  V.  Peoples  Pass.  Ry.  Co.,  190  Pa.  222  (1899.) 

20 


306  NSGLIGENCE — STREET  RAILWAYS HORSES. 

and,  in  falling  on  the  plaintiff,  broke  his  1^.  The  evidence  as 
to  the  negligence  of  the  company  was  contradictory,  there  be- 
ing evidence  tending  to  show  that  the  car  was  going  at  a  rapid 
rate  of  speed,  faster  than  the  condition  of  things  at  this  point 
justified,  and  that  the  motorman  was  in  a  position  to  see  the 
condition  of  the  horse  and  rider,  and  by  slackening  his  speed 
could  have  prevented  the  accident  It  was  held  that  the  case 
was  for  the  jury.^® 

Plaintiff,  using  a  carriage  bridle  with  blinders,  was  riding 
bard>ack  a  young  horse  upon  a  wide  avenue  on  which  were  two 
street  car  tracks.  As  he  approached  a  street  crossing  the  horse 
became  frightened  and  went  down  the  tracks,  rearing  and 
plunging.  Plaintiff  turned  the  horse  off  the  track  and  a  car 
passed  by  him.  The  horse  then  became  more  unmanageable 
and  ran  by  the  car,  plunging  and  leaping  abreast  of  and  ahead 
of  the  car,  and  when  about  the  middle  of  the  square,  wheeled 
around,  faced  the  car,  reared  and  stumbled,  throwing  the  plain- 
tiff over  his  head  onto  the  roadway  in  front  of  the  car,  which 
was  then  a  short  distance  off,  but  which  was  stopped  before 
reaching  him.  From  the  evidence  it  appeared  that  the  gong 
was  sounded  at  the  cross  street  and  several  times  after  passing 
that  street,  and  that  the  horse  was  nervous  and  excited  before 
the  car  appeared.  The  court  held  that  there  was  not  sufficient 
evidence  to  submit  the  case  to  the  jury  and  reversed  a  verdict 
and  judgment  for  plaintiff.^  ^ 

Where  a  person  is  in  distress  by  reason  of  a  frightened  horse 
and  gives  signals  to  the  motorman  on  an  approaching  car,  the 
latter  should  regard  the  signals  and  avoid  a  collision,  if  he  has 
ample  time  and  space  to  do  so.^^ 

A  horse  that  plaintiff  and  his  wife  were  driving  on  a  west- 
bound track,  becoming  frightened  by  the  whistle  of  a  locomo- 
tive, shied  on  to  the  east-bound  track,  where  it  ran  for  some 
distance.  Plaintiff's  wife  made  signals  to  a  motorman  of  a 
car  approaching  on  the  east-botmd  track,  but  he  did  not  slacken 

10  Clayton  v,  Chester  Trac.  Co.,  3  Super.  Ct  107  (1896)  ;  see  also  6  Dd. 

495  (1896.) 

11  McKinney  v.  United  Trac.  Co.,  19  Super.  Ct.  362  (1902.). 

12  Mulvey  v,  Roxborough,  Chestnut  Hill  &  Norristown  Ry.,  18  Montg. 
16  (1901.) 
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the  speed  of  his  car,  which  was  coming  at  a  rapid  rate,  al- 
though he  had  ample  opportunity  to  do  so,  and  the  buggy  was 
struck  and  plaintiff's  wife  killed.  It  was  held  that  the  case 
was  for  the  jury.^' 

Plaintiff's  horse  and  wagon  stood  on  the  street,  near  the 
curb— -the  horse  being  tied  to  a  td^japh  pole.  A  mare  was 
tied  to  the  rear  of  the  wagon  on  the  side  next  the  curb.  The 
plaintiff  stood  close  by  the  mare  on  the  side  next  the  street  A 
car  of  defendant  company  approaching  from  behind  at  a  speed 
of  twenty  miles  an  hour,  blew  the  plaintiff's  hat  off  against 
the  mare,  causing  the  animal  to  jump  and  throw  her  hind  feet 
around  near  the  track,  where  the  fender  of  the  car  struck  her. 

It  was  held  that  the  fright  of  the  horse  was  the  proximate 
cause;  the  speed  of  the  car,  the  breeze  thereby  created  and  the 
blowing  of  the  plaintiff's  hat  against  the  animal  were  remote 
causes  and  therefore  the  railway  company  could  not  be  held 
liable  for  the  injuiy  to  the  horse.^* 

A  horse  took  fright  at  an  approaching  car  and  shied  off  to 
one  side  of  the  trolley  track.  The  motorman  of  the  car,  dis- 
tant about  one  hundred  and  fifteen  feet,  saw  the  plaintiff  and 
assumed  that  he  was  about  to  drive  across  the  tracks.  The 
horse,  however,  became  unmanageable  and  refused  to  move, 
and  as  soon  as  the  motorman  saw  that  the  driver  could  not 
get  off  the  tracks,  he  shut  off  the  power  and  put  on  the  brakes, 
but  before  he  could  stop  the  car  the  horse  was  struck  and 
(rfaintiff  was  thrown  and  injured.  The  car  stopped  almost 
immediately  after  it  struck  the  horse.  It  was  held  that  a  non- 
suit was  properly  entered.**^ 

If  a  driver  attempts  to  stop  his  team,  and  they  come  almost 
to  a  full  stop,  and  then  become  headstrong  and  walk  on  the 
tracks  directly  in  front  of  a  car,  there  can  be  no  recovery.^* 

If  a  street  railway  company  has  the  right  to  maintain  an 
electric  line  it  has  the  right,  of  course,  to  repair  the  line  from 

13  Wacchter  v.  Second  Avenue  Traction  Co.,  198  Pa.  129  (1901.) 

14  Davison  v.  Wilkes-Barre  &  Wyoming  Valley  Traction  Co.,  xo  Super. 

Ct  443  (1899.) 

15  Lee  V.  Schuylkill  Valley  Trac  Co.,  13  Montg.  91  (1897.  ) 

16  Hannan  v,  Pennsylvania  Trac.  Co.,  aoo  Pa.  311   (1901);  18  Lan& 
361  (1901.) 
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time  to  time  and  to  use  all  necessary  and  ordinary  appliances 
in  doing  so.  Thus  a  street  railway  company  is  not  liable  for 
injuries  resulting  from  the  fright  of  a  horse  at  an  elevated  ap- 
pliance used  in  repairing  trolley  wires.^^ 

A  railway  company  is  not  liable  for  an  accident  resulting 
from  sudden  noise  and  disorder  on  the  part  of  a  body  of  pas- 
sengers. Thus  where  by  the  sudden  outburst  of  a  party  of 
excursionists  on  a  trolley  car,  a  well-broken  horse,  not  afraid 
of  such  cars  as  generally  conducted,  became  frightened  and 
ran  away,  the  company  is  not  liable.  The  company  was  tmder 
no  obligations  to  provide  its  cars  with  policemen  to  prevent 
unusual  conduct  on  the  part  of  the  passengers,  and  the  failure 
of  the  conductor  and  motorman  to  stop  the  noise  was  not  such 
proximate  cause  of  the  injury  as  to  render  the  company 
liable." 

Plaintiff  was  driving  a  sleigh  on  a  dark  night  along  a  street 
upon  which  a  street  railway  company  operated  a  railway. 
When  the  sleigh  was  one  hundred  and  fifty  to  two  hundred 
feet  from  an  approaching  car  the  horse  backed  upon  the  track. 
Plaintiff  succeeded  in  getting  him  off,  and  when  moving  on 
the  outside  of  the  track,  and  when  the  car  was  about  fifty  feet 
away,  he  hallooed  and  shouted  to  the  motorman  to  slow  up. 
Just  at  this  time  the  horse  backed  upon  the  track  again,  and 
a  collision  occurred  in  which  the  plaintiff  was  injured.  The 
evidence  showed  that  the  car  was  running  about  four  miles  an 
hour,  that  the  motor  was  in  proper  order,  and  the  headlight 
properly  lighted.  The  car  was  under  control  and  stopped 
within  fifteen  feet  after  it  struck  the  sleigh.  It  was  held  that 
binding  instructions  for  defendant  were  proper.^* 

17  Potter  V.  Scranton  Traction  Co.,  176  Pa.  271  (1896.) 

18  Boatwright  v.  Chester  and  Media  Elec  Ry.,  4  Super.  Ct  279  (1897)  ; 
see  also  6  Del.  558  (1897.) 

19  Dunkle  v.  City  Pass.  Ry.,  209  Pa.  125  (1904.) 
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Croml&g  Tracks.    Contributory  Negligenoe. 

228.  If  a  person,  before  stepping  upon  the  tracks  of  a  street 
railway  company,  fails  to  stop  and  look,  he  is  guilty  of  con- 
tributory negligence  for  which  there  can  be  no  recovery.^ 

Plaintiff,  pushing  a  baby  coach  in  which  was  a  little  child, 
attempted  to  cross  the  tracks  of  a  street  railway.  She  suc- 
ceeded in  safely  crossing  the  tracks,  but  was  stopped  by  a  pile 
of  dirt  halfway  between  the  car  track  and  flagging.  She  was 
unable  to  roll  the  carriage  over  the  pile  of  dirt  and  started  to 
recross  the  tracks.  As  she  came  back  on  the  track,  the  front 
wheels  of  the  carriage  being  also  on  the  track,  she  heard  the 
bell  of  an  approaching  car  about  half  a  square  away.  She 
got  off  the  track,  pushed  the  carriage  off  also,  changing  its 
course,  and  without  looking  where  she  was  going,  moved  back- 
ward and  fell  into  a  man-hole,  while  the  car  was  still  in  motion, 
although  it  stopped  at  a  distance  of  ten  to  fifteen  feet  away 
from  the  crossing.  It  was  held  that  plaintiff  was  guilty  of 
contributory  negligence  and  could  not  recover.^ 

The  fact  that  a  person  has  stopped,  looked  and  listened  be- 
fore he  has  gone  upon  street  railway  tracks,  does  not  excuse 
his  want  of  ordinary  care  while  crossing  the  tracks.  Thus  if 
a  person  looks  and  listens  before  going  upon  the  tracks,  but 
when  he  is  on  the  second  track  hears  a  noise  and  turns  to  as- 

1  Lumis  V,  Philadelphia  Traction  Co.,  181  Pa.  268  (1897);  Biglin  v, 
Scranton  Ry.  Co.,  4  Lacka.  Jur.  285  (1903.) 

2  Lumis  V,  Philadelphia  Traction  Co.,  181  Pa.  268  (1897.) 
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certain  the  cause,  and  is  struck  by  a  car,  he  may  be  charged 
with  contributory  negligence.* 

Where  the  undisputed  testimony  showed  that  a  pedestrian 
at  the  instant  he  set  foot  on  the  track  was  struck  and  killed ; 
that  the  car  was  wdl  lighted,  with  a  headlight  on  the  end,  and 
was  plainly  visible  to  any  one  about  to  cross  the  street;  that 
there  was  no  obstruction  of  any  kind  to  his  view;  and  that  the 
deceased  did  not  stop,  look  or  listen  for  any  approaching  car 
after  leaving  the  curb,  he  is  guilty  of  omtributory  n^ligence 
and  there  can  be  no  recovery  for  his  death.^ 

If  a  person  sees  a  car  on  the  track  in  front  of  him,  but  never- 
theless attempts  to  cross  the  track  and  is  injured  by  striking 
the  side  of  the  car  by  his  own  movement,  he  is  guilty  of  con- 
tributory negligence  and  cannot  recover  for  his  injuries.* 

Plaintiff,  about  fifty  or  sixty  feet  west  from  a  crossing, 
stepped  from  the  curb  and  walked  briskly  toward  the  other 
side,  thinking  she  could  pass  safely  in  front  of  an  approaching 
car;  she,  however,  miscalculated  either  her  own  speed  or  that 
of  the  car  and  was  struck  as  soon  as  she  stepped  upon  the  track. 
It  was  held  that  plaintiff  was  guilty  of  contributory  n^ligence, 
which  would  prevent  her  recovery.* 

Plaintiff,  an  old  woman  in  full  possession  of  her  faculties, 
was  injured  in  crossing  the  tracks  of  the  defendant  company. 
It  appeared  that  her  view  of  the  approaching  car  was  unob- 
structed ;  that  the  instant  she  put  her  foot  on  the  track  she  was 
struck  by  the  car  and  that  she  did  not  look  for  approaching 
cars.  The  speed  of  the  car  which  struck  the  plaintiff  was  or- 
dinary. 

It  was  held  that  plaintiff  was  guilty  of  contributory  negli- 
gence and  could  not  recover  for  her  injuries  from  the  defend- 
ant company.^ 

A  person  who  is  struck  by  a  <:ar  of  a  street  railway  company 
in  crossing  its  tracks,  cannot  relieve  himself  of  the  charge  of 

3  Rauscher  v.  Philadelphia  Traction  Co.,  176  Pa.  349  (1896.) 

4  Watkins  v.  Union  Traction  Co.,  194  Pa.  564  (1900.) 

5  Walsh  V.  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.,  194  Pa.  570 
(1900.) 

6  Sweeney  v,  Scranton  Trac.  Co.,  5  Lacka.  86  (1898.) 

7  McCauley  v,  Philadelphia  Traction  Co.,  13  Super.  Ct  354  (1900.) 
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contributory  negligence  by  proving  the  unlawful  speed  of  the 
car  where  the  car  was  within  his  view  just  before  he  reached 
the  track  if  he  looked.  If  he  looked  he  must  have  seen  that  it 
was  approaching  at  high  rate  of  speed  and  could  not  rely  upon 
the  presumption  that  its  speed  was  lawful  and  take  the  chance 
of  crossing  ahead  of  it.  If  he  looked,  he  saw  it,  and  was  neg- 
ligent in  attempting  to  cross,  and  if  he  did  not  look  it  was  neg- 
ligence in  him  not  to  do  so.^ 

Where  a  person,  on  a  rainy  day,  starts  to  cross  a  street  on 
which  are  laid  the  double  trades  of  a  railway  company,  having 
twice  seen  the  car  which  she  desired  to  take,  the  view  of  which 
was  unobstructed,  goes  ahead  holding  her  umbrella  in  such  a 
way  as  to  obstruct  further  view  of  the  car,  and  was  struck  by 
the  car  when  she  was  about  in  the  middle  of  the  last  track,  it 
is  not  error  for  the  court  to  give  binding  instructions  for  de^ 
fendant* 

A  person  who  had  full  opportunity  to  see  an  approaching  car 
and  to  avoid  contact  with  it,  but  who  nevertheless  attempted 
to  cross  the  track  without  stopping,  looking  or  listening  and 
was  struck  the  instant  he  stepped  upon  the  track,  cannot  re^ 
cover.^® 

Plaintiff  was  injured  while  crossing  over  Market  street,  at 
Fifteenth  street,  about  eight  o'clock  in  the  evening.  .  At  the 
time  of  the  accident  plaintiff  was  somewhat  affected  by  drink- 
ing, according  to  the  testimony  of  those  who  saw  him.  Plain- 
tiff testified  that  he  stood  upon  the  south  side  of  the  street  rail- 
way tracks,  on  the  west  crossing,  and  looked  up  and  down 
Market  street  to  see  if  he  could  safely  cross.  He  saw  some 
wagons  directly  in  front  of  him  on  the  southern  or  east-bound 
track.  He  also  saw  a  car  approaching  from  the  west,  at  what 
he  considered  a  safe  distance  from  the  crossing.  As  soon  as 
the  wagons  moved  out  of  his  way,  he  started  to  cross,  and 
without  looking  for  a  car  approaching  from  the  east,  he  crossed 
the  southern  track  and  the  space  between  the  tracks,  and  while 
upon  the  northern  track  was  struck  by  a  west-bound  car  and 
injured.     The   testimony  showed  that  he   stepped  upon   the 

8  McCracken  v.  Consolidated  Traction  Co.,  201  Pa.  378  (1902) 

9  Holmes  v.  Union  Traction  Co.,  199  Pa.  229  (1901-) 

10  Sullivan  v.  Consolidated  Traction  Co.,  198  Pa.  187  (1901.) 
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northern  track  some  six  or  seven  feet  in  front  of  a  slowly  mov- 
ing car.  The  motorman  instantly  hallooed  to  him.  The  car 
was  well  lighted  and  provided  with  an  automatic  bell  but  the 
motorman  did  not  have  sufficient  time  after  seeing  the  plain- 
tiff to  stop  the  car  in  time  to  prevent  the  accident.  It  was 
held  that  plaintiff  could  not  recover.** 

A  person  is  guilty  of  contributory  negligence  and  cannot  re- 
cover for  his  injuries,  if  after  alighting  from  a  car,  he  immed- 
iately steps  around  behind  it  onto  the  other  track  in  front  of 
an  approaching  car  without  stopping,  looking  and  listening.*' 

OroMlnff  Tracks— Oases  for  the  Jury. 

229.  Street  railway  cars  must  be  kept  well  in  hand,  and  the 
speed  must  not  be  so  great  as  to  make  this  impossible  or  to  en- 
danger the  safety  of  the  public  using  the  streets  with  reason- 
able care.  The  same  rules  as  to  speed  that  may  be  applied  to 
ordinary  vehicles  propelled  by  horses,  are  not  applicable  to 
street  cars.  The  greatest  rate  of  speed  consistent  with  the 
safety  of  other  persons  using  the  street  or  highway  may  be 
maintained,  and  the  court  cannot  say  that  any  rate  of  speed 
that  does  not  transcend  these  limits  is  negligent  or  should  be 
submitted  to  the  jury  as  sufficient  to  justify  a  verdict  against 
the  railway  company.*  • 

Plaintiff's  evidence,  although  contradicted,  tended  to  show 
that  he  was  engaged  in  laying  cement  between  the  rails  of  a 
street  railway;  that  immediately  before  the  accident  he  had 
procured  a  shovelful  of  cement  and  before  stepping  on  the 
track,  had  stopped,  looked  and  listened,  and  seeing  no  car 
near,  went  upon  the  track  and  while  stooping  over  his  work 
and  depending  upon  the  car  to  warn  him,  was  struck  by  a  car 
coming  at  a  high  rate  of  speed  without  sounding  its  bell.  It 
was  held  that  the  case  was  for  the  jury.** 

From  the  testimony  presented  by  the  plaintiff,  it  appeared 
that  the  car  which  struck  and  killed  his  wife  was  running  at 
the  rate  of  eighteen  or  twenty  miles  an  hour  over  a  public 

11  Nugent  V.  Philadelphia  Traction  Co.,  181  Pa.  160  (1897.) 

12  Gray  r.  Fort  Pitt  Trac.  Co.,  198  Pa.  184  (1901.) 

13  Kline  v.  Electric  Trac.  Co.,  181  Pa.  276  (1897.) 

14  O'Malley  v.  Scranton  Traction  Co.,  191  Pa.  410  (1899.) 
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crossing  in  a  pc^Ious  city,  which  was  double  the  ordinary 
speed  of  cars  on  the  avenue.  No  notice  of  the  approach  of  the 
car  to  the  crossing  was  given  and  no  attempt  was  made  to  check 
its  speed,  or  to  stop  it  until  the  instant  of  the  collision.  It  ran 
one  hundred  and  eighty  feet  after  the  collision.  When  at  the 
curb  the  deceased  stopped  and  looked  in  the  direction  of  the 
car.  The  car  was  then  two  hundred  and  possibly  four  hundred 
feet  from  the  crossing.  She  had  but  thirteen  feet  to  walk  in 
order  to  clear  the  track.  She  was  struck  by  the  car  when  within 
one  step  of  being  fully  across.  It  was  held  that  whether  under 
the  circumstances  she  acted  with  ordinary  care  and  prudence 
was  a  question  for  the  jury,  and  a  verdict  and  judgment  for  the 
plaintiff  was  sustained.^^ 

Plaintiff  was  run  over  by  one  of  defendant's  cars  while  at- 
tempting to  cross  from  the  north  side  to  the  south  side  of 
Frankstown  avenue,  at  Station  street,  in  the  city  of  Pittsburgh. 
It  was  not  disputed  that  the  distance  from  the  north  track  to 
the  curb  of  Frankstown  avenue  was  seven  feet  and  six  inches. 
A  large  covered  wagon  was  standing  in  such  a  position  be- 
tween the  north  track  and  the  ctu"b  as  to  obstruct  the  view  of 
the  north  in  the  direction  from  which  the  car  came  which 
struck  plaintiff.  Plaintiff's  version  of  the  accident  was  as 
follows :  ''I  started  to  cross  the  street,  and  stepped  down  off 
the  curb  and  as  I  stepped  off  the  curb  I  saw  a  car  coming 
towards  Wilkinsburg.  I  stopped  tmtil  it  left  off  its  passengers 
and  went  on.  Then  I  went  to  start  to  go  across  the  street,  and 
I  looked  towards  town  and  then  I  looked  towards  Wilkins- 
burg, but  I  couldn't  see  for  a  wagon,  so  I  listened  and  I 
thought  there  was  nothing  ccxning  and  I  started  to  cross  the 
street,  and  when  I  got  within  a  step  or  so  of  the  track,  the  cai; 
came,  and  I  had  no  chance  to  turn  or  nothing,  and  I  just  threw 
up  my  hands."  A  witness  for  the  plaintiff  testified  that  it  was 
about  the  middle  of  the  car  that  she  threw  her  hands  up  so  that 
the  back  wheels  of  the  car  passed  over  her  legs. 

The  evidence  as  to  the  speed  of  the  car  and  whether  a  signal 
was  given  was  conflicting.  The  lower  court  submitted  the 
case  to  the  jury,  who  rendered  a  verdict  for  plaintiff,  and 

15  Henderson  v.  United  Traction  Co.,  202  Pa.  527  (1902.) 
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Upon  appeal  the  court,  being  equally  divided  in  opinion,  af- 
finned  the  judgment** 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  the  death  of  plaintiff's  husband,  who  was  run 
over  by  defendant's  car,  it  appeared  from  the  testimony  that 
at  the  time  of  the  accident  the  defendant's  car  was  running 
after  dark  on  a  declining  grade  on  a  road  which  passed  along 
the  top  of  an  embankment.  Between  the  tracks  of  the  railway 
and  the  edge  of  the  embankment  was  a  foot  path  covered  witfi 
cinders,  and  varying  in  width  from  four  to  six  feet  At  the 
outer  ^ge  of  the  path  was  a  guard  rail,  supported  by  posts. 
The  roadbed  was  in  an  unfinished  condition.  The  earth  which 
had  been  thrown  out  in  making  an  excavation  for  the  trade 
had  not  been  replaced,  the  ties  were  exposed,  and  the  rails  pro- 
jected above  the  surface  of  the  road.  The  plaintiff's  husband, 
when  last  seen  before  the  accident,  was  on  the  footpath  eighty 
or  ninety  feet  from  the  car.  A  lineman  in  the  employ  of  the 
defendant  company,  who  was  riding  on  the  front  platform, 
was  seen  to  jump  from  the  car  and  run  forward  in  advance  of 
it  The  speed  of  the  car  was  not  checked  tmtil  it  was  brought 
to  a  sudden  step,  when  the  deceased  was  fotmd  behind  the 
car,  his  legs  having  been  nm  over,  and  the  lineman  having  hold 
of  him.  It  was  held  that  as  inferences  of  the  company's  negli- 
gence could  be  drawn  the  case  was  for  the  jury.*^ 

If  a  person  about  to  cross  a  street  stops,  and  a  street  car  also 
stops  just  before  reaching  the  crossing  and  the  motorman  and 
the  foot  traveler  each  apparently  expects  the  other  to  wait,  and 
then  both  start  so  nearly  together  that  a  collision  is  unavoid- 
able, the  case  is  for  the  jury.^* 

If  a  person  before  crossing  a  double  line  of  tracks,  while 
standing  on  the  curb  looked  in  both  directions  and  saw  no  car 
in  sight,  there  being  an  unobstructed  view  of  the  track  for 
almost  300  feet  to  the  west,  and  was  struck  while  crossing  the 
east-bound  track,  about  the  middle  of  the  track  by  a  car  run- 

16  Miller  v.  Consolidated  Traction  Co.,  201  Pa.  175  (1902.) 

17  Coll  V.  Easton  Transit  Company,  180  Pa.  618  (1897.) 

18  Qcary  v.  Pittsburg,  Allegheny  &  Manchester  Traction  Co.,  179  Pa. 
526  (1897) ;  28  Pitts.  65  (1897.) 
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ning  at  the  rate  of  twenty  miles  an  hour^  the  case  is  for  the 
jury.** 

Plaintiff,  a  man  of  eighty-two  years,  in  attempting  to  cross 
the  tracks  of  defendant  was  killed  by  a  car  of  defendant  com- 
pany. The  evidence  tended  to  show  that  when  deceased 
started  to  cross  from  the  north  to  the  south  side  of  Penn  ave- 
nue, he  was  looking  for  the  cars,  that  when  he  started  to  cross, 
a  west-bound  car  was  one  block  away  and  an  east-bound  car 
was  one  and  a  half  blocks  away ;  that  his  attention  was  espec- 
ially directed  to  the  car  nearer  him,  the  bell  of  which  was  ring- 
ing distinctly ;  that  after  crossing  the  first  track  and  while  be- 
tween the  tracks,  or  when  about  entering  upon  the  east-bound 
one,  he  was  struck  by  an  east-bound  car  which  approached 
rapidly  without  sounding  its  bell. 

It  was  held  that  the  question  of  defendant's  negligence  and 
deceased's  contributory  n^ligence  was  for  the  jury.*® 

The  husband  of  plaintiff,  while  attempting  to  cross  defend- 
ant's double  tracks,  which  were  laid  in  the  center  of  an 
unusually  broad  street,  with  a  space  between  of  six  feet,  was 
struck  by  a  car  and  killed.  The  deceased  attempted  to  cross 
from  the  north  to  the  south  side  of  the  street ;  just  as  he  left 
the  curb  a  car  approached  on  the  north  track,  the  one  next  him, 
running  westward ;  he  stopped  about  four  feet  from  the  track, 
and  as  soon  as  the  car  passed,  without  stopping  for  an  instant, 
started  to  cross  the  intervening  six  feet  to  the  other  side  of  the 
tracks,  and  was  struck  by  a  car  running  eastward  on  the  south 
track.  If  he  had  stopped  for  a  moment  on  the  track  to  look, 
the  car  on  the  other  track  would  have  passed  him,  or  if  he  had 
stopped  but  a  moment  on  the  space  between  the  tracks  he  would 
have  seen  the  car  coming  and  could  have  prevented  the  acci- 
dent It  was  held  that  deceased  was  guilty  of  contributory 
negligence  and  that  there  could  be  no  recovery  for  his  death.** 

A  foot  passenger  crossing  a  street,  especially  a  wide  one 
upon  which  double  tracks  of  a  street  railway  company  are  laid, 
does  not  perform  his  whole  duty  by  a  single  look  before  start- 


19  Thorn  v.  Traction  Co.,  12  Dist  226  (1903) ;  28  Pa.  C.  C  R.  410 
(1903.) 

20  Shaughnessy  v.  Consolidated  Traction  Co.,  17  Super.  Ct.  588  (1901.) 

21  Blaney  v.  Electric  Traction  Co,,  184  Pa.  524  (1898.) 
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ing.  A  woman  stopped  at  the  curb  of  the  street  and  looked 
before  starting  to  cross.  The  car  that  subsequently  struck 
her  was  then  approaching  at  a  distance  of  185  feet  After 
standing  there  for  some  time  and  while  crossing  the  track  she 
was  struck  by  the  car.  It  appeared  that  the  evidence  was  con- 
flicting as  to  the  speed  of  the  car  and  its  distance  from  the  wo- 
man immediately  before  she  stepped  on  the  track.  The  court 
held  that  the  question  of  the  contributory  negligence  of  the 
woman  was  for  the  jury.** 

Where  in  an  action  to  recover  damages  for  the  death  of  a 
man  who  was  run  over  by  a  street  car,  it  appeared  that  a  line- 
man in  the  employ  of  the  company  jumped  off  the  front  plat- 
form, where  he  was  riding,  and  ran  ahead  and  after  the  car 
had  passed  was  found  to  have  hold  of  the  body  of  the  de- 
ceased, which  was  still  upon  the  railroad  track,  it  is  proper  to 
admit  in  evidence  as  part  of  the  res  gestae  the  declarations  of 
the  lineman  made  immediately  after  the  accident  and  before 
the  body  had  been  removed  from  the  tracks,  to  the  effect  that 
he  had  run  ahead  to  pull  the  deceased  off  the  track  and  did  not 
have  time  to  do  it  It  is  likewise  proper  in  such  a  case  to  ad- 
mit in  evidence  as  part  of  the  res  gestae  a  declaration  of  the 
motorman  made  within  two  minutes  after  the  accident  and 
while  he  and  other  employees  were  in  charge  of  the  body,  to 
the  effect  that  he  could  have  stopped  the  car,  but  that  he  sup- 
posed that  the  lineman  who  had  jumped  from  the  car  and  ran 
ahead  would  have  the  deceased  removed  from  the  track  before 
the  car  reached  him.*' 

Walking  on  Track. 

230.  If  a  person  walks  on  the  track  of  a  traction  company  to 
avoid  a  dusty  carriage  way  and  an  uneven  sidewalk  and  is  in- 
jured by  being  struck  by  a  car  he  is  guilty  of  contributory  n^- 
ligence  and  cannot  recover  damages  for  his  injuries.  A  wo- 
man returning  home  at  night  chose  to  walk  along  the  track  of 
defendant  company  because  the  surface  there  was  hard  and 
smooth,  while  the  carriage  way  was  dusty  and  the  sidewalks 
uneven  in  many  places.     She  Imew  that  a  car  was  coming  be- 

23  McGovern  v.  Union  Trac.  Co.,  192  Pa.  344  (1899.) 
23  Coll  V.  Easton  Transit  Company,  180  Pa.  618  (1897.) 


NEGLIGENCE — STREET  RAILWAYS — PEDESTRIANS.        317 

hind  her  and  frequently  looked  back  to  see  whether  it  was  near 
her.  She  testified:  ''I  looked  back  every  second  because  I 
knew  the  car  was  coming.  ...  I  walked  just  at  a  med- 
ium gait.  ...  I  was  watching  for  the  car  going  south, 
and  I  knew  the  danger  I  was  in."  She  was  struck  by  the  car 
when  she  was  within  four  doors  of  her  home,  but  which  she 
could  not  hear  by  reason  of  the  noise  caused  by  a  train  passing 
over  an  overhead  bridge.  It  was  held  that  plaintiff  was  not 
entitled  to  recover.^** 

Plaintiff,  returning  to  his  home  at  night,  while  voluntarily 
walking  along  a  street  car  track  to  avoid  some  mud  in  the 
paved  portion  of  the  street  was  run  down  and  injured  by  an 
electric  car  of  defendant  company,  coming  from  behind  him. 
The  street  was  well  lighted  and  plaintiff  was  perfectly  familiar 
with  the  locality  and  its  surroundings.  It  was  held  that  he 
was  guilty  of  contributory  n^ligence  and  could  not  recover 
damages  for  his  injuries.^^ 

A  person  who  could  have  seen  an  approaching  car,  and  who 
exposed  himself  to  danger  by  placing  his  person  within  the 
lines  required  for  the  passage  of  the  car,  is  guilty  of  contribu- 
tory n^ligence. 

Plaintiff  was  invited  by  a  friend  who  was  riding  in  an  open 
platform  wagon,  to  ride  with  him.  In  order  to  reach  the  va- 
cant seat  at  the  left  of  his  friend,  plaintiff  walked  back  over  the 
sidewalk  the  distance  of  the  length  of  the  wagon,  then  into 
the  street,  past  the  rear  end  of  the  wagon,  looking  up  and  down 
the  street  meantime  for  approaching  cars  and  seeing  none,  pro- 
ceeded without  stopping  and  went  up  on  the  left  hand  side  of 
the  wagon  two  or  three  steps  to  a  point  opposite  the  front 
wheel,  between  the  wagon  and  the  easterly  rail  of  the  defend- 
ant's railway  track  and  stood  there  with  his  back  toward  the 
rail  for  about  half  a  minute,  and  was  struck  by  defendant's 
car  as  he  was  in  the  act  of  climbing  into  the  wagon,  the  court 
held  the  plaintiff  guilty  of  contributory  negligence.^* 

23*  Gilmartin  v.  Lackawanna  Valley  Rapid  Transit  G>.,  186  Pa.  193 
(189a) 

24  Penman  v.  McKeesport,  Duquesne  &  Wilmerding  Ry.,  201  Pa.  247 
(1902) ;  affirming  31  Pitts.  264  (1901.) 

25  Flynn  v,  Wilkes-Barre  &  Wyoming  Valley  Trac.  G).,  9  Kulp  28 

(1897.) 
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A  non-suit  is  proper  where  plaintiff  left  a  place  of  safety 
and  placed  himself  in  a  position  of  danger  by  going  immediate- 
ly in  front  of  an  approaching  car  in  order  to  get  into  his 
wagon.** 

One  of  plaintiff's  horses  lost  a  shoe  while  they  were  being 
driven  west  on  the  north  street  car  track  of  Arch  street,  be- 
tween Eighth  and  Ninth  streets,  in  the  city  of  Philadelphia* 
Plaintiff,  after  his  horse  droiq)ed  the  shoe,  drove  on  some 
twenty-five  yards,  pulled  off  to  the  right  and  got  off  his 
wagon.  After  waiting  for  a  west-bound  car  to  pass,  he 
walked  in  the  space  between  the  tracks  to  the  horse  shoe,  and 
when  in  the  act  of  picking  up  the  shoe,  was  struck  by  a  mov- 
ing car  on  the  east-bound  track.  It  was  held  that  he  was 
guilty  of  contributory  negligence,  and  could  not  recover.*^ 

A  person  who  finds  himself  in  sudden  peril  through  no 
fault  of  his  own  and  does  what  a  prudent  man  would  not  do 
tmder  other  circumstances,  is  not  held  under  the  law  to  the 
same  strict  accountability  that  he  would  be  if  he  was  not  in 
peril,  but  if  the  perilous  position  in  which  he  finds  himself  is 
the  result  of  his  own  act,  he  is  not  relieved  from  exercising 
ordinary  care.*' 

ZnJnxlM  from  Polas  and  WixM. 

231.  Where  a  person,  not  a  passenger,  is  injured  by  the  al- 
leged negligence  of  a  street  railway  company,  no  presumption 
of  n^ligence  arises  from  the  mere  hzppening  of  tihe  accident, 
and  plaintiff  is  bound  to  prove  affirmatively  negligence  on  the 
part  of  the  company.  The  case  is  for  the  jury  where  one  of 
plaintiff's  witnesses  testifies,  although  contradicted  by  several 
of  defendant's  witnesses  that  the  accident  was  caused  by  a  trol- 
ley pole  catching  in  a  loop  of  wire,  thus  pulling  a  street  pole 
down  upon  the  plaintiff.** 

Plaintiff,  while  standing  at  a  street  comer,  was  struck  in 
the  face  by  the  falling  of  a  trolley  wire.  It  appeared  that  a 
disabled  car  was  being  pushed  by  another  car  behind  it,  and 

26  Dorwart  v,  Pittsburgh  Ry.  Co.,  j4  Pitts.  183  (1903.) 

27  Dix  V,  Ridge  Avenue  Pass.  Ry.,  15  Super.  Ct.  350  (190a) 

28  Gray  v.  Fort  Pitt  Trac  Co.,  198  Pa.  184  (1901.) 

ap  Bamford  v,  Pittsburg  &  Birmingham  Trac.  Co.,  194  Pa.  17  (18991) 
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at  a  point  where  defendant's  line  was  crossed  by  another  at 
right  angles,  the  trolley  pole  of  the  disabled  car  jumped  its 
own  wire,  struck  and  broke  the  wire  of  the  cross  line,  and 
thus  caused  the  accident.  There  was  testimony  that  the 
proper  course  under  such  circumstances  was  to  tie  down  the 
trolley  pole  of  the  disabled  car  and  that  the  conductor  was  told 
by  the  conductor  of  the  rear  and  operating  car  to  do  so,  but 
he  refused  or  neglected.  It  was  held  that  the  court  was  right 
in  refusing  binding  instructions  for  defendant  as  the  case  was 
clearly  for  the  jury.*^ 

A  person  who  was  injured  while  walking  on  the  highway 
by  the  breaking  of  a  wire  cable  used  by  a  street  railway  com- 
pany to  control  the  movements  of  its  cars  on  a  steep  decline, 
may  recover  damages  from  the  company  where  the  evidence 
shows  that  the  cable  had  been  weakened  by  use  and  exposure, 
that  it  had  once  before  broken,  and  that  on  the  morning  of  the 
accident  it  had  been  hastily  repaired  and  used  without  testing 
its  strength.  In  such  a  case  it  is  proper  to  admit  evidence  that 
a  director  of  the  road  had  prior  to  the  accident  been  notified 
of  the  defect  in  the  cable.** 

A  team  of  horses  were  killed  by  stepping  on  a  live  electric 
wire.  Prior  to  the  accident  it  appeared  that  an  oil  derrick 
had  blown  down  and  had  torn  from  the  pole  the  uninsulated 
trolley  and  telephone  wires,  which  were  strung  on  the  poles. 
A  high  current  was  passing  through  the  wires  at  the  time. 
A  car  of  defendant  arrived  after  the  accident  and  the  conduc- 
tor and  motorman  ttu'ned  the  car  and  went  back  to  the  power 
house,  about  two  miles  distant,  without  leaving  any  warning 
at  the  scene  of  the  accident,  and  reported  the  situation  to  those 
in  charge  of  the  power  house,  but  the  current  was  not  turned 
off  for  almost  an  hour  afterward.  In  the  meantime  plaintiff's 
team,  driven  by  his  son,  approached  the  place  and  the  horses 
came  in  contact  with  the  telephone  wires.  It  was  held  that 
the  case  was  for  the  jury,  and  that  a  verdict  and  judgment  for 
the  plaintiff  would  be  sustained.*^ 

30  Scheokel  v,   Pittsburg  &  Birmingham  Traction  G).,   194  Pa.   iSa 

(i8») 

31  Musser  v,  Lancaster  City  Str.  Ry.  Co.,  176  Pa.  621  (1896) ;  13  Lane. 

369  (1896.) 

32  Sorrell  v.  Titusville  Elec.  Trac.  Co.,  23  Super.  Ct  425  (1903.) 
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232'  Bicycles. 
Bieyeles. 

232.  Although  the  Act  of  April  23,  1899,  which  gives  to 
riders  of  bicycles  the  same  rights  as  persons  using  carriages 
drawn  by  horses,  and  a  city  ordinance  which  gives  vehicles  on 
passenger  railways  going  in  the  direction  that  the  cars  travel 
the  right  to  the  track  when  they  meet  vehicles  going  in  the 
opposite  direction,  if  a  bicycler  riding  between  the  tracks  of  a 
street  railway  company  and  proceeding  in  the  same  direction 
as  the  cars  meets  the  driver  of  a  cart  approaching  in  the  oppo- 
site direction,  and  each  thinking  that  he  has  a  right  of  way, 
keeps  on  his  course,  and  the  wheelman,  when  it  is  too  late  to 
turn  off  safely,  attempts  to  leave  the  tracks  and  is  struck  by 
the  wagon  and  injured,  he  is  guilty  of  contributory  n^igence 
and  cannot  recover  damages  for  his  injuries  from  the  owner 
of  the  cart.* 

It  is  the  duty  of  a  bicycler  about  to  cross  a  street  railway 
to  look  as  he  approaches  the  track,  and  if  there  is  any  ob- 
struction to  stop  and  listen,  and  his  n^lect  to  do  so  is  n^li- 
gence  per  se.  This  is  an  unbending  rule  to  be  observed  at  all 
times,  and  under  all  circumstances.  No  question  arises  as  in 
the  case  of  steam  railroads  as  to  the  proper  place  to  stop,  lode 
and  listen.  If  a  person  looks  just  before  he  crosses  he  avoids 
all  danger  of  accidents.^ 

Plaintiff,  a  boy  of  nine  years,  while  riding  on  his  tricycle 
was  injured  in  attempting  to  cross  defendant's  tracks  at  a 
point  where  there  was  no  regular  crossing.  The  evidence  for 
the  plaintiff,  although  contradicted,  showed  that  he  looked  and 

1  Taylor  v.  Union  Trac.  Co.,  184  Pa.  465  (189&) 

2  McCracken  v.  Consolidated  Traction  Co.,  aoi  Pa.  378  (1902.) 
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saw  one  car  pass  and  then  started  to  cross,  but  became  be- 
wildered as  he  saw  another  car  coming  and  was  struck  before 
he  could  get  off  the  track.  He  testified  that  the  car  was  com- 
ing at  a  very  great  rate  of  speed,  that  no  gong  was  rung  and 
that  the  car  was  not  equipped  with  a  guard.  It  also  appeared 
that  as  he  started  across  there  were  wagons  either  on  the  track 
or  on  the  side  of  the  road.  It  was  held  that  the  case  was  for 
the  jury.* 

It  is  the  duty  of  a  rider  of  a  bicycle  who  is  riding  between 
the  tracks  of  a  trolley  company  to  r^^late  his  course  so  as  not 
to  collide  with  the  driver  of  a  heavy  cart  who  is  approaching 
in  an  opposite  direction. 

Plaintiff  was  riding  his  bicycle  between  the  rails  of  defend- 
ant company ;  a  cart  driven  by  a  servant  of  the  defendant  was 
proceeding  down  the  middle  of  the  street  in  the  street  car 
tracks  in  an  opposite  direction.  Plaintiff  and  the  driver  of 
the  cart  kept  on  their  course,  each  thinking  that  the  other  would 
turn  out,  until  plaintiff,  when  it  was  too  late,  in  attempting 
to  turn  off  the  tracks  was  struck  by  either  the  cart  or  horse 
and  injured.  It  was  held  that  plaintiff  was  guilty  of  contri- 
butory n^ligence  and  could  not  recover  from  the  owner  of 
the  cart.* 

Plaintiff,  a  bicycle  rider,  because  of  the  muddy  condition  of 
the  road  at  the  side  of  the  track,  rode  onto  a  street  car  track 
in  front  of  a  car  going  in  the  same  direction  as  he  was  and  con- 
tinued on  the  track  for  about  one  hundred  and  forty  feet  with- 
out loddng  back  to  see  where  the  approaching  car  was.  When 
he  got  within  ten  feet  of  an  asphalt  pavement  he  undertook  to 
turn  off  from  the  track  and  was  run  into  by  the  car.  The 
court  held  he  was  guilty  of  gross  n^ligence,  and  in  refusing 
to  take  off  the  non-suit  said:  "While  there  was  nothing 
wrong  in  him  being  on  the  track,  he  had  a  right  to  be  there 
if  it  was  safe  to  be  there;  the  street  car  had  a  prior  right  to 
the  track,  and  it  was  his  duty  to  get  off  the  track  and  give  way 
to  the  street  cars,  and  not  expect  the  street  car  to  stop  because 
he  was  on  the  track.     Bicyclers  should  not  expect  the  car  to 

3  Phillips  V,  Duquesne  Trac.  Co.,  183  Pa.  255  (1897.) 

4  Taylor  v.  Union  Traction  Co.,  20  Pa.  C.  C.  R.  238  (1897) ;  6  Dist 
365  (1897.) 
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Stop  while  they  get  out  of  the  way,  they  should  keep  out  of  the 
way  and  not  run  the  risk  of  accident."* 

There  was  evidence  that  a  boy,  mounted  on  a  bicycle,  came 
from  a  small  street  about  midway  in  a  block,  intending  to  turn 
in  a  certain  direction,  but  was  obliged  by  reason  of  a  wagon  to 
keep  on  facing  the  car  and  in  attempting  to  turn  back,  and  at 
the  same  time  to  dismount  his  bicycle  struck  the  car.  It  ap- 
peared that  the  motorman,  as  he  reached  the  crossing,  looked 
east  then  west,  and  that  while  his  eyes  were  turned  to  the 
opposite  side  of  the  street  to  see  if  any  one  was  approaching, 
the  bicycler  came  from  behind  the  wagon,  which  was  close 
to  the  track,  and  struck  the  car.  It  was  held  that  evidence  of 
undue  speed  was  not  sufficient  to  submit  the  case  to  the  jury,  as 
the  speed  had  nothing  to  do  with  the  accident  and  that  the  com- 
pany was  entitled  to  binding  instructions.^ 

A  verdict  and  judgment  for  defendant  will  be  affirmed 
where  it  appeared  diat  a  bicycler  came  suddenly  and  unexpect- 
edly upon  the  track  in  front  of  a  car  coming  at  a  reasonable 
rate  of  speed,  and  that  the  motorman  did  all  in  his  power  to 
stop  the  car,  but  that  the  close  proximity  of  the  car  to  tiie  plain- 
tiff when  he  attempted  to  cross  the  track  ahead  of  it  made  the 
collision  inevitable.'' 

5  Bacon  v,  G>nsolidated  Trac.  Co.,  30  Pitts.  431  (190a) 

6  Gould  V,  Union  Trac.  Co.,  190  Pa.  198  (1899.) 

7  Sauers  v.  Union  Traction  Co.,  193  Pa.  602  (1899.) 
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233.  Presumption  of  Negligence.  238^  Alighting  from  Car — Contrib- 

234.  Riding  on  Platform.  utory  Negligence. 

235.  Riding  on  Side  Steps  of  Sum-  239.  Alighting     from    car — Cases 
mer  Car.  for  Jury. 

236.  Injury  at  Open  Window.  240.  Evidence. 

237.  Getting  on  Car. 

PremmptioiL  of  V«glig«nee. 

233.  Where  an  accident  on  a  street  car  is  connected  with 
the  means  of  transportation,  a  presumption  of  n^ligence  arises 
against  the  company  and  in  favor  of  a  passenger  who  is  in- 
jured. 

Thus  where  a  cable  car  is  stopped  so  suddenly  as  to  throw 
a  passenger  from  his  seat,  and  to  break  the  glass  in  the  car 
windows,  the  company  is  presumably  negligent.* 

The  fact  of  a  casualty  and  the  attendant  circumstances  may 
themselves  furnish  all  the  proof  of  negligence  that  the  in- 
jured person  is  able  to  offer  or  that  it  is  necessary  to  offer. 
The  accident,  the  injury,  and  the  circumstances  under  which 
it  occurred  are  in  some  cases  sufficient  to  raise  a  presumption 
of  negligence  and  thus  cast  upon  the  defendant  the  burden  of 
establishing  his  freedom  from  fault.' 

If  an  accident  happens  to  a  passenger  while  he  is  in  his 
proper  place  in  the  car,  a  presumption  of  n^ligence  arises 
against  the  company.  Plaintiff,  a  passenger  in  a  street  car, 
was  injured  by  the  pole  of  a  wagon  entering  the  car  and 
striking  his  leg.  The  motorman  testified  that  he  was  going 
up  grade  on  a  very  dark,  misty  night  at  the  rate  of  about  three 
miles  an  hour ;  that  the  track  in  front  of  him  was  clear,  but  that 
he  did  not  see  the  wagon  on  the  opposite  track  until  a  short 

1  Qow  V.  Pittsburgh  Traction  Co.,  158  Pa.  410  (1893.) 

2  Dixey  v,  Philadelphia  Trac.  Co.,  180  Pa.  401  (iSs^.) 
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distance  from  him,  when  he  put  on  the  brake,  but  could  not 
stop  in  time  to  avert  the  accident.  Plaintiff's  witnesses  testi- 
fied that  the  horses  had  turned  off  the  track  and  brought  the 
tongue  of  the  wagon  towards  the  other  track,  when  the  car  was 
a  considerable  distance  away,  that  owing  to  a  collision  with 
another  wagon  crossing  in  front  of  it,  the  driver  was  unable 
to  bring  the  horses  back  to  the  track  and  that  he  called  out  to 
the  motorman  to  warn  him  of  the  danger.  It  was  held  that 
the  evidence  of  the  defendant  was  not  sufficient  to  overcome 
the  presumption  of  negligence  arising  from  the  accident.* 

The  presumption  of  negligence  arising  from  the  happening 
of  an  accident  to  a  passenger  in  a  railway  car  while  in  her 
seat,  is  not  defeated  by  the  fact  that  the  passenger  in  a  suit 
for  damages  undertakes  to  prove  a  specific  defect  in  the  brake 
appliance  of  the  car  as  the  cause  of  the  accident.^ 

A  woman  was  a  passenger  on  a  street  car  which  was  at- 
tached to  a  cable  car.  Being  unable  to  find  a  seat  she  stood  in 
the  passageway,  holding  to  an  overhead  strap.  She  testified 
that  the  car  ran  roughly  and  after  she  had  ridden  a  few 
squares,  seemed  to  jiunp  and  leave  the  track  and  to  be  pulled 
back  again  by  the  forward  car,  and  she  and  the  other  passen- 
gers were  thrown  backward  and  forward  and  plaintiff  injured. 
It  was  held  that  the  case  was  for  the  jury.* 

Where  a  passenger  is  injured  in  a  collision  between  two 
cars  of  the  same  company,  there  is  a  presumption  of  negli- 
gence, casting  upon  the  carrier  the  onus  of  rebutting 
it,  and  it  is  immaterial  that  the  collision  was  not  due  to  any 
defect  in  the  car  on  which  the  plaintiff  was  riding,  but  to  a 
broken  appliance  on  the  car  that  ran  into  it.* 

A  car  of  defendant  company  in  which  plaintiff  was  a  pas- 
senger, was  stopped  in  front  of  lowered  safety  gates  at  a  cross- 
ing at  a  time  when  a  train  was  passing.  Suddenly  and  without 
any  apparent    cause  the  electric    current  came  on,  the    car 

3  Steele  v,  G>nsolidated  Trac.  Co.,  30  Pitts.  290  (1900.) 

4  Wood  V.  Roxborough,  Chestnut  Hill  &  Norristown  Pass.  Ry.,  12 
Montg.  155  (1896.) 

5  Dixey  v,  Philadelphia  Trac.  Co.,  180  Pa,  401  (1897.) 

6  Palmer  v,  Warren  Str.  Ry.,  206  Pa.  574  (1903) ;  Madara  v.  Shame- 
kin  &  Mount  Carmel  Electric  Ry.,  192  Pa.  542  (1899.) 
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plunged  through  the  safety  gates  and  collided  with  the  rear  end 
of  the  train,  and  plaintiff  was  injured  while  attempting  to  jump 
from  the  car.  It  was  held  that  plaintiff  could  recover  for  her  in- 
juries as  the  defendant  company  was  clearly  guilty  of  negli- 
gence.^ 

Plaintiff,  while  a  passenger,  was  injured  on  a  car  of  de- 
fendant company.  The  uncontradicted  evidence  showed  that 
at  the  place  of  the  accident  the  bed  of  the  street  had  been  dug 
out  for  the  purpose  of  changing  the  track  from  the  old  horse 
car  system  to  the  kind  of  track  required  for  the  electric  sys- 
tem. New  rails  were  being  laid  and  in  order  to  continue 
travel  while  the  work  was  progressing,  the  old  rails  and  the 
new  were  kept  in  a  condition  of  temporary  union  at  the  ends, 
so  that  the  cars  could  pass  from  the  rails  of  the  one  system  to 
those  of  the  other.  At  the  time  of  the  accident  the  car  had 
passed  from  the  new  rails  and  was  on  the  old  rails.  There 
was  quite  a  depression  in  the  bed  of  the  road,  caused  by  the 
excavation  which  had  been  made,  and  into  this  depression  the 
front  wheels  of  the  car  dropped  with  such  force  as  to  throw 
the  passengers  with  considerable  violence  from  their  positions 
on  the  seats.  The  plaintiff's  head  was  dashed  against  the 
fare-box  or  the  side  of  the  car,  and  she  received  severe  con- 
tusions and  lacerations  of  the  head  and  face.  The  court  held 
that  as  the  accident  was  not  an  inevitable  accident  or  act  of 
God,  which  could  not  have  been  foreseen  or  provided  against, 
the  case  was  for  the  jury.* 

Plaintiff,  a  girl  nineteen  years  of  age,  was  injured  while 
riding  at  night  on  one  of  defendant's  cars.  The  trolley  pole 
of  the  car  became  displaced,  the  car  suddenly  stopped,  the 
lights  in  the  car  were  extinguished  and  the  car  left  in  dark- 
ness. While  the  car  was  thus  standing  on  the  track,  another 
car  following  it  ran  into  it  from  the  rear,  causing  her  to  either 
sit  or  fall  down  violently  by  reason  of  which  the  coccyx  of  her 

7  Willis  V,  Second  Avenue  Traction  Co.,  189  Pa.  450  (1899.) 

If  a  passenger  on  the  train  is  injured  by  such  a  car  the  burden  of  proof 
b  upon  the  person  injured  to  show  that  the  street  railway  company  was 
negligent — ^Todd  v.  Second  Avenue  Trac.  Co.,  192  Pa.  587  (1899.) 

8  Smedley  v.  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.,  184  Pa.  6ao 

(1898.) 
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Spine  was  injured.  No  proper  precautions  to  warn  the  car 
following  were  taken  by  either  the  motorman  or  conductor. 
It  was  held  that  the  plaintiff  could  recover  damages  for  her 
injuries.* 

In  an  action  by  a  passenger  against  a  street  railway  com* 
pany,  it  appeared  that  he  was  injured  by  the  car  in  which  he 
was  riding  running  off  the  track.  The  defendant  asked  the 
court  to  charge  that  the  presumption  of  negligence  arising 
from  an  accident  to  the  car  resulting  in  injury  to  the  passen- 
ger, was  successfully  rebutted  by  proof  that  the  track  was  in 
good  order  and  repair,  the  car  in  perfect  repair,  and  the  man- 
agement and  operation  careful  and  Willful.  The  court,  while 
neither  denying  or  affirming  defendant's  point,  charged  the 
jury  that  the  question  as  to  whether  the  presumption  of  negli- 
gence had  been  successfully  rebutted  or  not  was  for  them  to 
determine.     It  was  held  that  the  charge  was  proper.^^ 

Where  a  person  ran  out  to  the  middle  of  a  car  track  and 
warned  the  motorman  that  the  wall  of  a  building  in  course  of 
demolition  is  about  to  fall  against  a  pile  of  bricks  close  to  the 
track  ahead  of  his  car,  and  the  evidence  shows  that  he  must 
have  seen  and  heard  the  signals  to  stop  and  that  the  warning 
was  given  him  in  time  to  enable  him  to  stop  his  car,  but  that 
he  went  on  until  his  car  was  alongside  the  pile  of  bricks,  when 
the  wall  of  the  house  falling  against  some  of  the  bricks  forced 
some  of  them  into  the  car,  injuring  a  passenger,  the  rail- 
way company  is  liable  to  the  passenger  for  the  injury  sus- 
tained.** 

A  street  railway  company  operated  two  lines  of  electric  pas- 
senger cars,  running  one  line  north  and  the  other  south;  the 
terminus  of  the  line  running  north  was  at  the  corner  of  Penn 
and  Lackawanna  avenues ;  of  that  running  south  in  front  of  the 
Wyoming  House,  a  block  distant;  the  company  provided  a 
continuous  passage  on  both  lines  by  transfer  tickets.  Plain- 
tiff got  upon  a  car  of  the  north  line  to  go  to  Mountain  Lake,  a 

9  Kehoe  v.  Allentown  &  Lehigh  Valley  Traction  Co.,  187  Pa.  474 
(1898) ;  29  Pitts.  197  (1898.) 

10  O'Connor  v.  Scranton  Trac.  Co.,  180  Pa.  444  (1897.) 

11  Buehler  v.  Union  Traction  Co.,  200  Pa.  177  (1901.) 
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resort  on  the  south  line.  She  paid  her  fare  and  when  the  car 
reached  the  terminus  of  its  line  she  was  given  a  transfer  which 
read :  "Good  upon  the  next  south  side  car  within  thirty  min- 
utes from  nine  o'clock."  She  then  walked  to  the  starting 
point  of  the  south  side  car  in  front  of  the  Wyoming  House,  a 
block  distant.  While  standing  on  the  pavement  the  trolley  car 
pulled  up  and  stopped,  and  as  it  would  proceed  to  its  destina- 
tion in  an  opposite  direction,  it  was  necessary  to  turn  the  trol- 
ley pole  from  one  end  of  the  car  to  the  other  and  while  being 
transferred  by  the  motorman  it  broke  and  a  piece  of  it  struck 
the  plaintiff  on  the  head  and  shoulder,  inflicting  a  severe  injury. 
At  the  time  she  was  struck  she  had  moved  from  the  pavement 
to  a  point  midway  between  the  curb  and  the  car ;  the  distance 
from  car  to  curb  was  about  ten  feet ;  and  at  the  time  the  seats 
had  been  reversed,  two  or  three  passengers  being  already  in 
the  car.  A  verdict  by  direction  of  the  court  was  entered  for 
plaintiff,  which  upon  appeal  was  affirmed.  Dean,  J.,  said: 
"The  case  turns  on  whether  the  court  below  was  correct  in 
holding  on  the  undisputed  facts  that  plaintiff  at  the  time  she 
received  the  injury  was  a  passenger.  It  must  be  conceded 
that  the  transfer  ticket  on  its  face  was  an  undertaking  to  carry 
her  from  the  point  where  the  car  started  in  front  of  the  Wyom- 
ing House  to  her  destination  on  the  south  side  line.  Clearly 
the  duty  to  the  passenger  under  such  circumstances  does  not 
end  the  moment  the  passenger's  foot  touches  the  street.  And  so 
with  the  next  starting  car:  She  had  traversed  the  sidewalk 
and  is  on  the  pavement  in  front  of  the  Wyoming  House ;  the 
car  moves  up  to  the  end  of  the  line  in  front  of  her  and  stops; 
she  steps  outside  the  curb  and  moves  towards  it;  the  seats 
are  being  reversed,  two  or  three  passengers  are  already  in  the 
car;  when  within  four  or  five  feet  of  it  she  is  struck  by  the 
broken  pole,  which  is  of  necessity  being  changed.  She  is  not 
a  traveller  on  the  highway,  is  not  a  resident  who  desires  to 
cross  the  street ;  is  not  a  mere  spectator  who  from  curiosity  or 
idleness  stands  in  that  situation  with  reference  to  the  car,  she 
is  there  because  under  the  stipulations  of  the  contract  then  in 
her  possession  she  has  a  right  to  take  passage  in  that  particular 
car  at  that  point.  In  no  sense  is  she  one  of  the  general  public. 
If  it  were  not  for  her  contract  she  would  not  be  there  at  all. 
Under  such  circumstances  the  carrier's  duty  to  her  was  what  it 
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owed  to  a  passenger,  as  much  so  as  if  her  injury  had  been 
caused  by  a  rotten  step  on  the  car."^* 

Biding  on  FUtf  orm. 

234.  A  rule  of  a  street  railway  company  forbidding  passen- 
gers to  stand  on  the  platform  when  there  is  room  inside  the 
car,  is  a  reasonable  regulation  of  a  common  carrier.  The 
necessity  for  the  enforcement  of  such  a  rule  is  to  be  determined 
by  the  conductor  of  the  car  and  not  by  the  company. 

If  a  passenger  refuses  to  go  into  the  car  where  there  is  room, 
and  he  gives  to  the  conductor  no  adequate  reason  for  his  re- 
fusal, and  he  is  put  off  the  car,  and  is  injured  in  attempting  to 
get  on  again,  he  cannot  recover  damages  from  the  railway 
company.^  • 

When  passengers  are  invited  or  permitted  to  ride  on  the 
rear  platform  of  an  electric  car,  it  is  the  duty  of  the  company  to 
observe  a  high  degree  of  care  in  the  running  of  the  car  at  a 
point  where  there  is  danger  that  the  passenger  may  be  thrown 
off,  and  the  passenger  is  also  required  to  observe  a  high  d^ree 
of  care,  since  he  has  voluntarily  assumed  a  dangerous  posi- 
tion." 

Plaintiff  got  on  an  electric  car  at  night,  and  as  there  was  no 
room  inside  the  car,  he  stood  on  the  rear  platform.  His  first 
position  was  between  the  controller  and  the  brake,  with  his 
back  to  the  railing  of  the  platform.     Here  he  was  compara- 


12  Keator  v.  Scranton  Traction  Co.,  191  Pa.  IQ2  (1899.) 

13  McMillan  v.  Federal  St.  &  Pleasant  Valley  Pass.  Ry.,  172  Pa.  523 
(1896)  ;  26  Pitts.  303  (1896.) 

14  Reber  v,  Pittsburgh  &  Birmingliam  Traction  Co.,  179  Pa.  339  (1897.) 
"When  a  street  railway  company  permits  its  cars  to  be  overcrowded  ad- 
ditional care  and  precaution  must  be  exercised  by  the  conductor  and  mo- 
torman  to  protect  the  passengers  against  resultant  danger.  A  street  rail- 
way company  cannot  invite  or  permit  passengers  to  board  its  cars  beyond 
their  normal  capacity  and  not  be  responsible  for  danger  which  necessarily 
results  from  their  overcrowded  condition.  If  a  passenger  is  permitted  to 
enter  a  car  having  no  vacant  place  except  on  the  platforms  and  the  con- 
ductor accepts  his  fare,  he  is  justified  in  standing  on  the  platform  if  he 
exercises  proper  care  in  doing  so;  and  by  receiving  him  the  carrier  under, 
takes  and  gives  him  assurances  that  he  will  take  care  of  him  and  protect 
him  against  accident  as  far  as  the  circumstances  permit."  Per  Mestrezat, 
J.,  in  McCaw  v.  Union  Trac.  Co.,  205  Pa.  271  (1903.) 
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tivcly  safe.  Subsequently  at  the  request  of  the  conductor  he 
tried  to  enter  the  car,  but  being  unable  to  do  so,  he  took  a 
position,  at  the  request  of  the  conductor,  at  the  outer  edge  of 
the  platform  near  the  step,  standing  with  his  back  to  the  car, 
holding  with  his  right  hand  the  iron  railing  behind  him. 
While  he  was  standing  in  this  position  the  electric  current  was 
turned  off  and  the  car  was  permitted  to  run  down  a  grade  at 
a  rate  of  fifteen  or  twenty  miles  an  hour.  At  the  foot  of  the 
gjade  there  was  a  ctu've,  and  when  the  car  struck  the  curve 
plaintiff's  grasp  was  loosened  and  he  was  thrown  off  the  car 
and  injured.  It  appeared  that  plaintiff  was  familiar  with  the 
locality,  and  knew  of  the  curve.  It  was  held  that  the  case  was 
for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  sustained.^  ^ 

Plaintiff,  a  passenger  on  one  of  defendant's  cars,  surrend- 
ered his  seat  to  a  lady  and  stood  in  the  aisle  near  the  front  door 
until  the  car  became  so  crowded,  that  at  the  conductor's  re- 
quest he  went  out  on  the  front  platform  and  stood  on  the  ex- 
treme end  of  one  side  of  it,  supporting  himself  by  holding  the 
brass  bar  under  the  window,  and  while  in  this  position,  and 
while  the  car  was  being  run  very  rapidly  over  some  railroad 
tracks,  the  conductor  who  had  preceded  the  car  at  the  crossing, 
jumped  on  the  front  steps  on  the  side  opposite  the  plaintiff 
and  in  doing  so  pushed  other  passengers  who  were  on  the  plat- 
form against  the  plaintiff,  causing  him  to  lose  his  hold  on  the 
bar  and  fall  under  the  wheels  of  the  car.  It  was  held  by  the 
court  that  the  case  was  for  the  jury,  and  on  appeal  a  verdict 
for  plaintiff  was  sustained.^® 

Plaintiff,  a  man  of  fifty-six  years,  was  a  passenger  on  a  car 
of  defendant  company.  Instead  of  going  inside  the  car,  where 
there  were  vacant  seats,  he  stood  outside  on  the  back  platform, 
and  while  holding  to  a  metal  rod  which  protected  the  back 
window,  a  collision  occurred  in  which  plaintiff  was  injured. 
It  was  held  that  plaintiff  could  not  recover.  Mitchell,  J.,  said : 
"The  proper  and  assigned  place  for  passengers  is  inside  the 
car.  Unless  he  shows  some  valid  reason  to  excuse  him,  a  passen- 
ger is  bound  to  put  himself  in  the  appointed  place,  and  if  he 

15  Reber  v.  Pittsburg  &  Birmingham  Traction  Co.,  179  Pa.  339  (1897.) 

16  McCaw  V,  Union  Trac  Co^  205  Pa.  271  (1903.) 
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does  not,  he  takes  the  risk  of  his  location  elsewhere.  This  is 
the  settled  rule  of  all  our  cases.  It  is  the  long  settled  rule  that 
standing  on  the  platform  of  a  moving  railroad  train  is  n^li- 
gence  per  se,  and  on  the  other  hand  our  cases  have  practically 
established  that  standing  on  the  platform  of  an  ordinary  horse 
car  is  not  negligence  per  se,  but  raises  a  question  for  the  jury. 
In  respect  to  this  subject  the  electric  trolley  car  occupies  a 
position  between  these  two.  As  said  by  our  Brother  Fell  in 
Reber  v.  Pittsburg,  etc.,  Traction  Co.,  179  Pa.  339,  *the  use 
of  electricity  as  a  motive  power  by  passenger  railway  compan- 
ies has  created  new  conditions  from  which  new  duties  arise. 
The  greater  speed  at  which  cars  are  moved  increases  the  dan- 
ger to  passengers  and  to  persons  on  the  streets,  and  of  these 
dangers  all  persons  must  take  notice.'  The  principle  at  the 
foundation  of  the  rule  is  and  always  has  been  the  same,  but  in 
the  development  of  travel  the  circumstances  and  conditions 
have  changed.  Rapidity  of  transit  is  no  longer  a  mere  con- 
venience to  the  traveler,  it  has  become  a  matter  of  vital  in- 
terest to  the  general  business  of  the  community.  The  in- 
creased speed  upon  passenger  railway  lines,  with  its  resultant 
danger,  now  approximates  to  that  of  steam  railroads,  and  in- 
deed, in  many  cases,  exceeds  the  speed  of  the  fastest  trains  at 
a  time  not  too  remote  to  be  within  the  memory  of  every  judge 
on  this  bench,  a  time  at  which  the  rule  as  to  steam  cars  was 
first  established.  The  reasons  which  were  potent  in  the  estab- 
lishment of  that  rule  then  are  equally  potent  in  its  application 
now.  We  hold,  therefore,  that  where  there  is  room  to  be 
seated  inside  in  the  passenger's  proper  place,  and  no  special 
and  sufficient  reason  is  shown  why  he  should  not  avail  himself 
of  it,  it  is  n^ligence  per  se  to  remain  on  the  platform  of  a 
moving  trolley  car."^'' 

When  a  street  railway  car  and  platform  are  full  to  over- 
flowing so  that  there  is  no  longer  standing  room  in  the  car  or 
on  the  platform,  standing  on  a  bumper  outside  of  the  platform 
is  such  contributory  negligence  as  will  prevent  a  passenger, 
who  is  injured  while  in  this  position  by  a  rear  end  collision 

17  Thane  v,  Scranton  Traction  Co.,  191  Pa.  249  (1899) ;  affirming  8 
Supen  Ct  446  (1898);  Bumbear  v.  United  Traction  0>-  iq8  Pa.  198 
(1901.) 


NEGLIGENCE — ^STREET  RAILWAYS — PASSENGERS.         33 1 

with  another  car,  from  recovering  damages  from  the  railway 
company.^® 

Where  a  person  who  is  the  only  passenger  on  a  horse  car, 
takes  his  seat  upon  the  driver's  high  stool  on  the  front  plat- 
form without  any  invitation  upon  the  part  of  the  driver,  and 
is  thrown  from  the  stool  while  the  car  is  turning  a  curve, 
his  wife  cannot  recover  from  the  railway  company  damages  for 
his  death.^* 

TMdfng  on  Side  Steps  of  Summer  Oar. 

235.  The  side  steps  of  an  open  summer  car  are  not  intended 
for  the  use  of  passengers,  except  as  a  means  of  ingress  and 
^^ess.  A  passenger  who  rides  on  a  side  step  when  it  is  reason- 
ably practicable  for  him  to  go  inside  the  car,  asstimes  all  the 
risks  of  his  position,  and  in  all  cases  he  assumes  the  risk  incident 
to  the  usual  swaying  and  jolting  of  the  car  and  from  collisions 
with  passing  vehicles,  and  with  obstructions  of  whatever  na- 
ture which  unexpectedly  appear.  These  are  dangers  which 
cannot  be  guard^  against  by  the  careful  and  prudent  man- 
agement of  the  car.  But  when  the  passenger  by  invitation  of 
the  conductor  or  with  his  knowledge  and  assent  and  from 
necessity,  because  of  the  want  of  sitting  or  standing  room  in- 
side the  car  rides  on  the  side  step  he  is  entitled  to  the  same  de- 
gree  of  diligence  to  protect  him  from  dangers  which  are  known 
and  may  readily  be  guarded  against  as  other  passengers.*® 

Plaintiff  got  upon  the  side  step  of  an  open  summer  car  to 
ride  to  his  work  at  a  place  where  he  had  taken  the  cars  every 
morning  for  several  weeks  before.  The  car  as  usual  was  full 
and  there  was  not  standing  room  inside  or  on  the  platform. 
He  stood  as  usual  on  the  side  step,  which  was  filled  with  pas- 
sengers. The  conductor  received  his  fare  and  made  no  ob- 
jection to  his  standing  on  the  step.  At  a  place  where  the 
street  curved  the  railway  tracks  were  so  near  one  side  as  bare- 
ly to  leave  room  for  a  wagon  to  stand  between  them  and  the 

18  Bard  v.  Pennsylvania  Trac.  Co.,  176  Pa.  97  (1896) ;  13  Lane.  aSi 
(1896.) 

19  Mann  v.  Philadelphia  Traction  Co.,  175  Pa.  123  (1896.) 

20  Bumbear  v.  United  Traction  Co.,  198  Pa.  '198  (1901),  per  Fell,  J.; 
Woodro£Fe  v,  Roxborough,  Chestnut  Hill  &  Norristown  Ry.,  201  Pa. 
521   (1902.) 
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walls  of  a  hotel  building.  At  this  place  each  morning  during 
the  summer  ice  wagons  stood  while  ice  was  delivered  at  the 
hotel.  On  the  morning  of  the  accident  the  hub  of  a  wheel  of 
an  ice  wagon  was  so  near  to  the  tracks  as  to  project  over  the 
side  step  of  the  car.  The  motorman  could  have  seen  the  posi- 
tion of  the  wagon  when  a  square  from  it,  and  he  was  signaled 
by  the  man  in  charge  of  the  wagon  to  stop.  He  went  on  with- 
out slackening  the  speed  of  the  car  and  the  plaintiff  was  in- 
jured by  the  hub  of  the  wheel  striking  him.  There  was  an 
offer  by  the  plaintiff  which  was  rejected,  to  prove  that  every 
morning  during  the  summer  the  men  in  charge  of  the  wagons 
gave  notice  to  the  men  in  charge  of  the  defendant's  cars  as 
they  approached  the  place,  in  order  that  time  should  be  given 
to  draw  the  wagons  out  and  let  the  cars  pass  in  safety.  It 
was  held  that  the  case  was  for  the  jury.'* 

A  street  railway  company  is  not  liable  for  the  death  of  a 
passenger  on  an  open  electric  car  where  it  appears  that  the  de- 
ceased while  riding  on  the  side  steps  of  the  car  was  killed  by 
contact  with  a  pole  which  supported  the  electric  wire,  that  the 
conduct  of  the  deceased  was  disorderly  and  reddess;  that  he 
disregarded  repeated  warnings  of  his  danger;  that  when  in- 
jured he  was  holding  the  upright  hand-rail  with  his  arms  ex- 
tended and  his  body  and  head  thrown  back  from  the  car,  and 
that  there  was  standing  room  within  the  car.'' 

A  person  who  goes  upon  the  track  to  mount  the  running 
board  of  an  open  summer  car  before  the  bar  preventing  pas- 
sengers from  entering  on  that  side  is  raised  and  is  injured  by 
a  car  on  the  other  track  cannot  recover.'* 

Plaintiff  was  injured  by  falling  from  an  open  summer  car  of 
defendant  company.  Witnesses  for  the  plaintiff  testified  that 
they  saw  her  fall  from  the  car,  but  neither  the  plaintiff  nor  any 
of  her  witnesses  gave  any  explanation  as  to  how  or  why  the 
accident  occurred.  The  uncontradicted  testimony  of  wit- 
nesses for  the  defendant  was  to  the  effect  that  at  the  time  of 

31  Bumbear  v.  United  Traction  Co.,  198  Pa.  198  (1901.) 
22  Woodro£Fe  v,  Roxborough,  Chestnut  Hill  &  Norristown  Ry.,  aoi  Pa. 
531   (1902.) 
33  Malpass  v,  Hestonville,  Mantua  &  Fainnount  Pass.  Ry.,  189  Pa.  599 

(1899.) 
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the  accident  plaintiff,  although  warned  to  keep  her  seat,  was 
standing  at  the  end  of  the  seat  in  an  open  summer  car  whose 
seats  ran  lengthwise  across  the  car.  It  was  held  that  binding 
instructions  should  have  been  given  for  defendant.** 

Zxijiixy  at  Open  Window. 

236.  A  passenger  while  sitting  at  an  open  window  in  a 
street  car  had  his  arm  broken  by  a  collision  between  the  car  in 
which  he  was  riding,  and  a  car  of  another  company.  The 
evidence  was  conflicting  as  to  whether  he  had  his  arm  out  the 
window  or  not  The  action  was  against  the  two  companies. 
The  evidence  did  not  disclose  any  agreement  or  arrangement 
between  the  companies  as  to  the  right  of  way  at  the  crossing. 
Each  company  introduced  evidence  which  tended  to  establish 
the  fault  upon  the  other.  It  was  held  that  the  case  was  for 
the  jury,  and  that  a  verdict  and  judgment  for  plaintiff  against 
both  companies  should  be  sustained.*'^ 

Q«ttlng  on  Car. 

237.  Where  a  car  stops  at  a  crossing  to  receive  passengers, 
it  is  the  duty  of  the  conductor  of  the  car  to  see  that  these  per- 
sons have  a  reasonable  time  in  which  to  enter  in  safety,  or  if 
the  car  is  so  crowded  with  passengers  as  to  make  it  unsafe  to 
receive  them,  to  give  them  notice  to  stay  off  the  car.  If  the 
conductor  of  the  car  relying  on  the  information  of  a  passenger 
on  the  back  platform,  starts  the  car  while  persons  desiring  to 
alight  are  endeavoring  to  do  so,  the  question  of  negligence  is 
for  the  jury.  The  conductor  may  not  delegate  his  judgment 
to  the  passenger,  as  to  when  a  car  should  start.^^ 

If  a  street  car  has  stopped,  or  is  in  the  act  of  stopping  or  is 
in  such  a  condition  of  running  or  stopping  as  induces  an  in- 
tending passenger  to  think  that  it  is  about  to  stop,  the  passenger 
has  a  right  to  get  on,  and  if  the  car  starts  before  he  is  safely 
seated  in  the  car  and  an  injury  results,  the  company  is  liable. 
The  fact  that  a  passenger  in  such  a  case  had  a  concealed  in- 
firmity in  an  injured  knee  is  not  sufficient  to  justify  the  court 

24  Jackson  v,  Philadelphia  Traction  Co.,  182  Pa.  104  (1897.) 

25  Goorin  v,  Allegheny  Traction  Co.,  et  al.,  179  Pa.  337  (1897.) 

26  McCurdy  v.  United  Traction  Co.,  15  Super.  Ct.  ap  (iQOO.) 
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in  pronouncing  the  passenger  guilty  of  contributory  negli* 
gence.*^ 

Plaintiff,  a  woman,  approached  an  open  sununer  car  of  a 
street  railway  company  from  the  side  on  which  there  was  a 
second  track  and  from  behind  a  car  passing  on  that  track. 
Believing  that  the  car  stopped  in  answer  to  her  signal  she 
mounted  the  step  and  was  injured  by  the  starting  of  the  car 
as  soon  as  she  stepped  up  on  the  step.  It  was  held  that  the 
case  was  for  the  jury.** 

Plaintiff  was  injured  while  attempting  to  get  on  a  street  car 
of  defendant  company.  She  testified  that  she  signaled  the 
car  to  stop  at  a  regular  street  crossing,  and  while  the  car  was 
standing  still  she  started  to  mount  the  rear  platform  of  the 
trailer  car.  When  she  had  grasped  the  hand-rails  and  had 
placed  her  right  foot  on  the  lower  step  and  was  in  the  act  of 
drawing  her  body  up,  so  as  to  place  her  left  foot  on  the  step, 
the  car  started  forward  and  she  was  thrown  to  the  ground. 

It  was  held  that  the  case  was  for  the  jury.** 

Where  plaintiff  testified  that  while  the  car  was  going  slowly 
and  before  it  had  stopped,  he  had  one  foot  on  the  street  and 
one  on  the  step,  and  as  he  was  about  raising  his  foot  from  the 
street  he  was  thrown  from  the  car  and  injured,  it  is  not  error 
to  direct  a  verdict  for  defendant*^ 

Where  a  person  is  injured  while  getting  on  a  street  car  the 
case  is  for  the  jury  where  the  evidence  is  conflicting  as  to 
whether  the  car  was  in  motion  when  the  plaintiff  attempted  to 
get  on.  In  such  a  case  it  is  not  improper  for  the  court  to 
charge  that  if  the  car  had  stopped,  or  was  in  the  act  of  stop- 
ping, or  was  in  such  a  condition  of  running  or  stopping  as  in- 
duced plaintiff  to  think  it  was  about  to  stop,  then  he  had  a 
right  to  get  on,  and  if  the  car  started  before  he  was  safely 
seated,  and  an  injury  resulted  therefrom  the  verdict  should  be 
for  the  plaintiff.** 

No  recovery  will  be  permitted  where  plaintiff  signaled  a 


27  Austrian  v.  United  Traction  Co.,  19  Super.  Cl  329  (1902.) 

28  Austrian  v.  United  Traction  Co.,  19  Super.  Ct  329  (1902.) 

29  Shuart  v.  Consolidated  Traction  Co.,  15  Super.  Ct  26  (190a) 
50  Lawrence  v^  Union  Trac  Co.,  12  Dist.  joi  (1903.) 

31  Walters  v,  Phila.  Trac  Co.,  161  Pa.  36  (1894.) 
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car  to  Stop,  and  the  motorman  slackened  speed  preparatory  to 
Stopping,  but  without  waiting  for  it  to  stop  and  while  running 
at  the  rate  of  three  or  four  miles  an  hour,  he  attempted  to  get 
on^  and  just  as  he  put  one  of  his  feet  on  the  lower  step  and  his 
right  hand  had  grasped  the  hand-rail,  he  was  thrown  by  the 
accelerated  speed  of  the  car  to  the  street  and  dragged  about  the 
length  of  "two  pavements."'* 

The  case  is  for  the  jury  where  the  evidence,  although  con- 
tradicted, tended  to  show  that  plaintiff,  a  man  fifty-eight  years 
of  age,  boarded  a  summer  car;  that  when  he  saw  the  car  com- 
ing about  100  feet  distant,  he  waved  his  hand  to  the  motor- 
man  to  stop,  who  at  once  put  on  the  brake,  so  that  when  it 
reached  the  plaintiff  it  had  almost  stopped,  and  he  stepped  up 
on  the  running  board  and  was  about  to  go  into  the  body  of  the 
car  when  the  conductor  rang  the  bell  for  the  car  to  start ;  that 
it  was  instantly  started  with  a  jerk,  which  threw  him  off  and 
crushed  his  l^.*' 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's 
wife,  the  evidence  tended  to  show  that  the  deceased  was  in- 
jured by  the  sudden  starting  of  the  car  as  she  was  in  the  act 
of  getting  on  the  rear  platform.  The  evidence  also  showed 
that  the  deceased  felt  at  once  the  physical  effect  of  her  injuries, 
followed  the  next  day  by  symptoms  of  premature  childbirth, 
which  occurred  a  few  days  later  and  was  followed  by  tetanus, 
which  caused  her  death.  The  medical  testimony  agreed  that 
while  tetanus  resulting  from  childbirth  is  comparatively  rare, 
there  is  a  distinct  relation  between  it  and  childbirth,  especially 
miscarriage,  and  that  it  is  one  of  the  natural  and  probable  con^ 
sequences  to  be  apprehended.  It  was  held  that  the  question 
whether  the  injuries  caused  by  the  sudden  starting  of  the  car 
were  the  proximate  cause  of  her  death  was  for  the  jury.** 

Where  plaintiff  was  injured  in  attempting  to  board  an  open 
summer  car  by  stepping  into  an  uncovered  manhole,  there  can 
be  no  recovery.'* 

32  Httnterson  v.  Union  Trac.  Co.,  205  Pa.  568  (1903.) 

33  Powelsoa  v.  United  Trac  Co.,  204  Pa.  474  (1903.) 

34  Brashear  v.  Philadelphia  Traction  Co.,  180  Pa.  392  (1897.) 

35  Sellers  v.  Union  Trac.  Co.,  21  Super.  Ct  5  (1902.) 
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Alighting  from  Cta>— Contributory  VegUgonoe. 

238.  A  passenger  is  guilty  of  contributory  negligence  if  he 
attempts  to  alight  from  a  car  while  it  is  in  motion.^* 

It  is  the  duty  of  a  street  railway  company  to  stop  its  cars  at 
suitable  places  for  passengers  to  leave  them,  and  to  keep  them 
stationary  long  enough  to  enable  passengers  to  alight  from 
them  in  safety.*^ 

A  passenger  who  steps  off  a  moving  car  and  does  not  wait 
tmtil  it  has  come  to  a  stop  is  guilty  of  contributory  negligence, 
but  if  a  car  is  about  to  stop  and  a  passenger  believing  that  it  is 
actually  stopping,  steps  off  while  it  has  a  slight  motion  and  the 
car  is  suddenly  jerked  forward,  causing  him  to  fall,  the  case 
is  for  the  jury  to  determine  whether  the  passenger  is  guilty  of 
contributory  negligence.*® 

The  attempt  of  a  passenger  to  leap  from  an  electric  car  mov- 
ing at  the  rate  of  from  four  to  five  miles  an  hour,  is  contribu- 
tory negligence.  Plaintiff  in  going  to  his  home  from  his  busi- 
ness used  the  defendant's  line  of  cars.  To  shorten  his  walk  he 
was  in  the  habit  of  leaping  from  the  cars  at  a  point  where  they 
did  not  ordinarily  stop.  It  appeared  that  the  conductor  and 
motorman  knew  of  this  habit,  and  at  a  signal  from  the  plaintiff 
would  slacken  the  speed  down  to  about  four  or  five  miles  an 
hour.  Plaintiff  was  injured  while  jumping  from  the  car  after 
it  had  thus  slowed  down.  It  was  held  that  a  non-suit  was 
properly  entered.*® 

If  a  passenger  on  a  street  car,  after  signaling  the  conductor 
to  stop  the  car  and  before  it  reaches  its  stopping  place,  and 
while  it  is  still  in  motion,  gets  down  on  the  running  board  and 
from  there  is  thrown  to  the  pavement  by  the  stoppage  of  the 
car  "with  a  sudden,  violent  jerk,"  he  is  guilty  of  contributory 
negligence.  In  such  a  case  the  passenger  by  his  action,  as- 
sumed the  risk  of  being  jolted  off.*^ 

Where  a  passenger,  after  his  signal  to  stop  at  a  crossing  had 

36  NefiF  V,  Harrisburg  Traction  G>.,  192  Pa.  501  (1S99.) 

37  Jagger  v.  Peoples  Str.  Ry.,  180  Pa.  436  (1897.) 

38  Heffron  v,  Scranton  Ry.  Co.,  4  Lacka.  Jur.  307  (1903.) 

39  Jagger  v.  Peoples  Str.  Ry.,  180  Pa.  436  (1897.) 

40  Bainbridge  v.  Union  Trac.  Co.,  11  Dist.  697  (1902) ;  27  Pa.  C.  C.  R., 
414  (1902.) 
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been  ignored,  arose  and  stood  at  the  extreme  end  of  the  car 
with  his  face  to  the  rear,  and  his  arm  around  a  stanchion,  and 
again  signaled  the  conductor,  whereupon  the  car  was  suddenly 
stopped  with  a  jar,  in  the  middle  of  the  block,  and  the  passen- 
ger was  thrown  out  and  injured,  there  can  be  no  recovery. 
Potter,  J.,  said :  "Can  the  motorman  be  said  to  be  guilty  of 
n^ligence  for  bringing  his  car  quickly  to  a  stop  in  response 
to  the  demand  of  the  appellee  because  his  doing  so  disturbed 
the  balance  of  a  passenger  who  was  standing  with  his  back  to 
the  front  of  the  car  and  upon  the  extreme  edge  ?  Unless  it  is  the 
duty  of  a  street  railway  company  to  stop  its  cars  in  such  a 
manner  that  persons  standing  up  and  riding  backwards  shall 
not  be  jolted  off  their  equilibrium  there  is  no  negligence  shown 
in  this  case.  It  is  common  knowledge  that  the  momentum  of 
a  heavy  moving  car  cannot  be  quickly  overcome,  as  the  appellee 
required  should  be  done  in  this  case,  without  producing  some- 
thing of  a  jolt.  It  is  for  the  purpose,  among  others,  of  guard- 
ing passengers  against  danger  from  this  cause  that  the  notices 
are  posted  requesting  passengers  to  keep  their  seats  until  the 
car  stops."** 

Plaintiff,  a  passenger  on  the  suburban  trolley  line  of  the  de- 
fendant, desired  to  get  off  opposite  her  residence.  She  was 
familiar  with  the  route  and  the  place  where  she  desired  the  car 
to  stop.  The  tracks  of  the  defendant  were  laid  on  a  public 
road  close  to  the  left  side  of  which  was  a  drainage  ditch  or 
gutter  which,  near  the  place  where  the  accident  occurred,  was 
spanned  by  a  bridge  that  was  used  as  an  entrance  to  her  resi- 
dence. On  the  opposite  side  of  the  trolley  track  was  a  level 
roadway.  Plaintiff  signaled  the  conductor  to  stc^,  thinking 
she  was  opposite  the  bridge,  and  in  alighting  from  tiie  left  side 
of  the  track  fell  into  the  ditch  and  sustained  injuries.  It  ap- 
peared that  the  accident  happened  at  night ;  that  there  was  an 
electric  light  burning  directly  over  the  platform  from  which 
plaintiff  stepped,  and  a  gas  lamp  burning  about  twelve  or  fif- 
teen feet  distant 

It  was  held  that  a  verdict  was  properly  directed  for  the  de- 
fendant** 

41  Jennings  v.  Union  Trac.  Co.,  ao6  Pa.  31  (1903.) 

42  Bland  v,  Roxborough,  Chestnut  Hill  &  Norristown  Ry.  Co.,  13  Super. 
Ct.  93  (190a) 
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Where  a  passenger  notifies  a  conductor  to  stop  at  a  particu- 
lar street,  and  subsequently  when  the  car  has  reached  the  street 
and  is,  passing  it  and  the  conductor  is  on  the  front  platform 
talking  to  the  motorman,  the  passenger  tries  to  catch  the  con- 
ductor's attention  but  failing  to  do  so,  attempts  to  alight  from 
the  car  while  it  is  moving  an4  is  injured,  the  passenger  can- 
not recover  from  the  railway  company  for  the  injuries  sus- 
tained.** 

Where  a  passenger  on  the  back  platform  of  a  street  railway 
car  tells  the  conductor  to  stop  at  an  approaching  street,  but  the 
conductor  fails  to  ring  the  bell  to  stop  and  the  motorman  re- 
ceiving no  signal  keeps  on,  although  slackening  speed  in  cross- 
ing the  street,  and  then  puts  on  more  power  after  crossing,  and 
the  passenger  gets  down  on  the  lower  step,  and  by  reason  of 
the  motion  of  the  car  caused  by  the  increasing  speed,  falls  off, 
he  cannot  recover  damages  for  his  injuries  from  the  company, 
as  the  proximate  cause  of  the  injury  was  the  act  of  the  passen- 
ger in  assuming  a  dangerous  position  before  the  car  stopped.*'* 

If  the  plaintiff's  evidence  that  he  was  thrown  from  the  lower 
step  of  a  car  by  a  sudden  jerk  forward  of  the  car  is  contra- 
dicted by  a  previously  signed  statement  by  himself  that  he 
jumped  off  the  car  while  it  was  in  motion,  which  statement 
is  corroborated  by  the  testimony  of  three  of  defendant's  wit- 
nesses and  by  one  of  his  own  witnesses  on  cross  examination, 
a  verdict  and  judgment  for  defendant  will  not  be  reversed,**^ 

Plaintiff  was  injured  while  a  passenger  on  one  of  defend- 
ant's cars.  He  requested  the  conductor  to  stop  at  an  approach- 
ing street,  and  while  attempting,  with  articles  in  both  hands, 
to  push  through  two  men  on  the  lower  step,  the  conductor 
started  the  car,  leaving  the  plaintiff  standing  with  one  foot  on 
the  lower  step  and  one  on  the  platform.  While  standing  in 
this  position,  crowded  between  the  two  men,  he  fell  from  the 
car  as  it  crossed  over  another  street  over  a  railroad  track.  It 
was  held  that  as  he  fell  from  the  car  while  it  was  passing  in  its 
ordinary  motion  there  was  no  negligence  on  the  part  of  de- 
fendant, and  a  non-suit  was  properly  entered.** 

43  Foran  v.  Union  Trac.  Co.,  22  Super.  Ct.  10  (1903.) 
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Where  a  passenger  on  an  open  summer  car  steps  down  on 
the  running  board  as  the  car  aj^roaches  a  crossing,  holding  on 
the  rail  with  one  hand,  and  is  thrown  off  by  the  sudden  stop- 
ping of  the  car,  there  can  be  no  recovery.*^ 

Plaintiff  was  injured  while  stepping  off  a  stationary  car. 
He  testified  that  his  heel  caught  in  the  step  and  he  was  thrown. 
There  was  no  evidence  that  there  was  anything  the  matter 
with  the  step  nor  any  injury  to  the  step  as  a  portion  of  the 
means  of  transportation.  It  was  held  proper  to  enter  a  non- 
suit** 

A  woman  while  riding  on  an  open  summer  car,  with  a  run- 
ning board  along  its  side,  told  the  conductor  that  she  wanted 
to  get  off  at  a  certain  street.  Whether  or  not  he  heard  her, 
was  not  shown,  but  he  saw  her  signal  and  shortly  afterwards 
stopped  the  car.  This  was  at  a  point  some  distance  from  the 
street  where  plaintiff  desired  to  alight.  When  the  car  stopped 
she  stood  up  and  looked  at  the  conductor,  and  he  looked  at  her. 
Neither  of  them  spoke,  but  plaintiff  stated  that  she  thought  she 
ought  to  get  off,  because  the  conductor  seemed  to  be  waiting 
for  her  to  do  so.  Although  she  knew  that  the  car  had  not  yet 
reached  the  street  at  which  she  desired  to  alight,  she  stepped 
down  on  the  running  board  and  attempted  to  step  off  backwards 
from  there  to  the  ground.  The  track  was  laid  at  that  point 
near  the  side  of  the  road  which  sloped  considerably  towards  the 
gutter.  She  found  the  distance  too  great  for  her  to  touch  the 
ground  comfortably  with  her  foot,  immediately  under  the  run- 
ning board,  and  whether  from  confusion,  or  inability  to  control 
herself,  the  result  was  that  she  fell.  Whether  or  not  she  could 
have  safely  alighted  by  stepping  across  the  gutter  to  the  foot- 
walk  did  not  appear.  She  testified  that  she  did  not  look  right 
down  at  the  ground  as  she  stepped  off.  She  said,  "I  looked 
over  and  saw  the  path,  and  I  thought  it  was  all  right."  The 
accident  happened  in  the  early  afternoon  of  a  summer  day. 
The  car  stood  perfectly  still  while  plaintiff  was  alighting,  and 
when  she  fell,  the  conductor  who  was  on  the  rear  platform  at 
once  stepped  down  and  helped  her  up.     There  was  no  dispute 


47  Bainbridge  v.  Union  Trac.  Co.,  ao6  Pa.  71   (1903.) 

48  Howell  V.  Union  Traction  Co.,  202  Pa.  538  (1902.) 
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about  the  facts.     Held,  that  the  case  was  for  the  court,  and 
that  it  was  error  to  submit  the  case  to  the  jury.** 

Alighting  from  Oniv-GasM  for  Jury. 

239.  A  passenger  who  has  a  well  founded  fear  that  a  collision 
is  at)out  to  occur  is  justified  in  leaping  from  the  car  and  the 
prestimption  of  the  carrier's  negligence  is  not  confined  to  the 
case  of  injuries  resulting  from  actual  collision,  but  extends  to 
those  caused  by  an  effort  to  escape  it.*^ 

It  is  the  duty  of  persons  in  charge  of  a  railway  car  to  give 
persons  ladened  with  bundles  a  reasonable  opportunity  to 
alight,  and  whether  this  was  done  is  a  question  for  the  jury.** 

Plaintiff  was  a  passenger  on  a  street  car  of  defendant  com- 
pany. The  car  stopped  thirty  feet  or  more  from  a  railroad 
track,  while  the  conductor  left  the  car  and  went  forward  to  the 
railroad  to  look  out  for  approaching  trains.  It  was  admitted 
that  the  place  where  the  car  stopped  was  a  customary  place  for 
passengers  to  alight.  The  conductor  having  foimd  the  way 
clear  signaled  the  motorman  to  start  the  car,  and  the  plaintiff 
while  in  the  act  of  stepping  from  the  car,  was  thrown  to  the 
ground  and  injured.  It  was  held  that  it  was  proper  to  leave 
both  the  question  of  defendant's  n^ligence  and  plaintiff's  con- 
tributory negligence  to  the  jury." 

Where  the  evidence  is  conflicting  as  to  whether  a  passenger 
left  the  car  while  in  motion,  it  is  error  for  the  court  to  charge 
that  if  the  jury  believe  the  evidence  of  the  railway  company 
they  might  find  for  the  company ;  and  if  in  such  a  case  there 
is  no  evidence  to  show  that  the  car  was  going  so  slow  as  to  be 
substantially  stopped  when  the  accident  occurred,  it  is  error  to 
introduce  that  element  into  instructions  given  to  the  jury.*' 

Where  a  boy,  eight  years  old,  was  injured  in  alighting  from 
a  car,  the  case  is  for  the  jury  where  the  evidence  shows  that 
he  was  prevented  from  alighting  by  the  fact  that  the  car  did 
not  stop  long  enough  for  him  to  do  so,  and  the  evidence  was 
also  conflicting  as  to  whether  he  was  jolted  from  the  car,  fell 
off  or  jumped  off.** 

49  Scanlon  v.  Rapid  Transit  Co.,  208  Pa.  195  (1904.) 

50  Palmer  v.  Warren  Str.  Ry.,  ao6  Pa.  574  (1903.) 

51  Machen  v.  Pittsburg  &  West  End  Pass.  Ry.,  13  Super.  Ct  642  (190a) 

52  Bensing  v.  Peoples  Electric  St.  Ry.  Co.,  9  Super.  Ct  14a  (1898.) 

53  Neff  V.  Harrisburg  Trac.  Co.,  192  Pa.  501  (1899.) 

54  Moran  v,  Versailles  Trac.  Co.,  188  Pa.  557  (1898.) 
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Plaintiff  was  injured  while  attempting  to  alight  from  the 
back  platform  of  a  street  car.  He  testified  that  he  notified  the 
conductor  to  stop  about  the  middle  of  the  square;  that  the  con- 
ductor pulled  the  bdl,  and  the  car  slowed  up;  that  plaintiff 
stepped  down  on  the  lower  step ;  and  that  just  as  the  plaintiff 
was  about  to  step  to  the  ground  there  was  a  sudden  jerk,  caused 
by  the  increased  speed  of  the  car,  and  plaintiff  was  thrown  off 
and  injured. 

It  was  held  that  the  question  of  plaintiffs  contributory  negli- 
gence and  defendant's  negligence  was  for  the  jury.^ 

Where  a  passenger  on  a  summer  car  testifies  that  when  the 
car  stopped  at  a  point  where  he  was  to  be  transferred  to  another 
line,  he  gathered  up  some  tools  and  started  to  leave  the  car, 
and  when  he  reached  the  foot-board  and  was  about  to  step  off, 
the  car  gave  a  jerk  or  jolt,  and  he  was  thrown  off  and  injured, 
the  case  is  for  the  jury,  and  a  verdict  and  judgment  for  plain- 
tiff will  be  sustaintti.*^* 

The  conductor  of  a  street  railway  car  caused  his  car  to 
come  to  a  stop  and  after  the  plaintiff  had  alighted  and  was 
upon  the  sidewalk  got  off  and  handed  the  plaintiff  his  box  of 
tools,  and  then  gave  the  signal  for  the  car  to  proceed.  The 
car  was  rounding  a  curve,  and  while  going  around,  the  part  of 
the  car  which  extended  a  few  inches  over  the  curb  upon  the 
sidewalk,  struck  the  plaintiff,  who  was  stooping,  from  behind 
and  caused  him  to  fall  forward.  It  was  held  that  the  case  was 
for  the  jury.**^ 

A  woman  passenger  after  alighting  from  the  front  platform 
of  a  car  and  taking  a  few  steps  fell  and  was  injured.  At  the 
place  where  the  accident  occurred  the  defendant  company  was 
reconstructing  its  tracks  with  a  view  of  changing  the  mode  of 
operating  its  car  from  a  cable  line  to  an  electric  line.  The 
plaintiff  on  reaching  this  point  was  requested  by  the  motor- 
man,  who  opened  the  front  door  of  the  car,  to  leave  the  car 
from  the  front  platform,  in  order  to  be  transferred  to  another 
car,  which  stood  upon  the  track  some  distance  ahead.  She 
testified  that  she  followed  his  direction  and  descended  to  the 


55  Mitchell  V.  Electric  Traction  Co.,  12  Super.  Ct.  472  (1900.) 

56  Smith  V,  Easton  Transit  Co.,  167  Pa.  209  (1895.) 

57  Twaddell  v,  Chester  Trac  Co.,  6  Dei.  399  (1S96.) 
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ground  from  the  steps  of  the  front  platform;  that  the  gromid 
was  broken  and  the  night  dark  and  that  within  a  very  few 
steps  she  caught  her  foot  in  some  way  and  fell  to  the  ground 
and  was  injured.     It  was  held  that  the  case  was  for  the  jury.^ 

Plaintiff  was  injured  in  attempting  to  alight  from  an  open 
summer  car  with  transverse  seats.  It  appeared  from  the 
plaintiff's  testimony  that  when  he  was  about  one  hundred  feet 
from  the  crossing  where  he  wished  to  get  off,  he  arose,  turned 
toward  the  back  platform,  r^sed  his  hand  as  a  signal  and  called 
to  the  conductor  to  stop  at  the  next  street  The  conductor 
pulled  the  bell  and  as  the  speed  slackened  while  the  car  was 
crossing  the  street,  the  plaintiff  stepped  to  the  side  and  stood 
with  one  foot  on  the  car  and  the  other  on  the  running  board. 
When  he  observed  that  the  car  was  not  stopping  on  the  north 
side  of  the  street  he  withdrew  his  foot  from  the  running 
board  to  the  body  of  the  car  and  again  signaled  the  conductorto 
stop.  The  conductor  then  again  pulled  the  bell  and  the  speed 
was  slackened  tmtil  the  car  came  almost  to  a  stop,  and  it  was 
then  suddenly  accelerated,  giving  the  car  a  jerk  which  threw 
the  plaintiff,  who  was  standing  on  the  body  of  the  car,  and 
holding  firmly  to  the  vertical  hand-rail,  to  the  street  It  was 
held  that  the  case  was  for  the  jury.*^* 

Plaintiff  was  a  passenger  on  one  of  defendant's  cars  which 
lost  its  power  of  traction.  Visick,  who  was  employed  by  the 
defendant's  at  their  car  bam  as  a  blacksmith  and  shifter  of 
cars,  went  to  the  assistance  of  the  motorman,  and  after  assist- 
ing him,  went  on  foot  to  the  car  bam,  got  out  an  empty  car  and 
went  to  the  relief  of  the  stalled  car.  In  descending  the  grade 
towards  the  car,  Visick  lost  control  of  the  car,  and  a  collisi(xi 
ensued  in  which  plaintiff  was  injured.  Defendant  contended 
that  the  plaintiff  contributed  to  her  injury  by  her  negligence  in 
jumping  from  the  car. 

The  court  held  that  where  a  passenger  in  a  moment  of  sud- 
den peril  jumps  from  a  car  and  is  injured,  the  act  of  jumping 
attended  under  such  circumstances,  although  possibly  not  the 
part  of  wisdom,  is  not  to  be  judged  by  the  same  standard  as 
acts  done  where  no  sudden  danger  threatens,  and  it  was  not 

58  Sowash  V.  Consolidated  Traction  Co.,  188  Pa.  618  (i8q&) 

59  Sweeney  v.  Union  Traction  Ca,  199  Pa.  293  (1901.) 
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error  for  the  court  to  refuse  to  hold  that  the  plaintiff  cannot 
hold  the  defendant  company  liable,  as  the  question  of  the  com- 
pany's liability  for  the  accident  was  for  the  jury.*^ 


240.  The  fact  that  a  street  railway  company  ran  two  cars 
toward  each  other  on  the  same  track  is  not  evidence  of  negli- 
gence.*^ 

Plaintiff's  head  was  slightly  bruised  and  his  eye  blacked 
while  riding  as  a  passenger  on  one  of  defendant's  cars.  He 
walked  home  complaining  of  feeling  tired  and  felt  worse  the 
next  day ;  the  next  day  after  he  was  feverish  with  pain  in  his 
head ;  and  to  these  complications  on  the  next  and  succeeding 
day  were  added  restlessness,  swelling  in  the  throat  and  wander- 
ing of  the  mind.  Plaintiff  died  on  the  sixth  day  after  the  acci- 
dent. At  the  time  of  the  accident  plaintiff  was  suffering  from 
blood  poisoning,  complicated  with  Bright's  disease.  The 
court  directed  a  verdict  for  defendant,  as  the  evidence  did  not 
show  that  plaintiff's  death  was  necessarily  the  result  of  the 
accident.** 

If  a  motorman  of  an  electric  car,  after  an  explosion  of  the 
controller,  when  he  is  in  no  danger,  abandons  his  post  on  the 
front  platform  of  a  crowded  summer  car,  and  jumps  over  the 
back  of  the  front  seat  among  the  passengers,  causing  an  in- 
jury to  one  of  the  passengers  who  was  injured  in  the  panic 
which  followed,  it  is  for  the  jury  to  determine  whether  the 
act  was  not  negligent,  and  such  as  to  reasonably  cause  the  pas- 
sengers to  believe  they  were  in  imminent  danger.*' 

It  is  the  duty  of  a  street  car  driver  to  look  out  for  obstruc- 
tions, whether  persons  or  vehicles,  on  the  track.  He  may, 
however,  in  the  performance  of  this  duty  ascertain  from  the 
person  on  the  side  of  the  street  by  looking  at  him,  whether  he 
desires  to  take  passage;  and  in  doing  this  he  may  for  an  in- 
stant turn  his  face  to  the  sidewalk,  and  it  does  not  necessarily 
follow  from  this  that  he  is  guilty  of  n^ligence.** 

60  Quinn  v.  Shamokin  &  Mount  Carmel  Elec  Ry.,  7  Super.  Ct   19 
(189a) 

61  Palmer  v.  Warren  Str.  Ry.,  206  Pa.  574  (1903.) 
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•peed. 

241.  A  boy,  five  years  old,  was  killed  by  a  street  car.  Three 
witnesses  testified  that  the  car  which  killed  the  child  was  run- 
ning at  a  high  rate  of  speed,  that  their  attenticm  was  particu- 
larly attracted  to  it  by  the  unusual  speed,  and  that  the  car  ran 
thirty-five  feet  beyond  the  crossing  where  the  child  was 
killed  before  it  could  be  stopped.  It  was  held  that  the  case 
was  for  the  jury,  and  that  a  verdict  and  judgment  for  plaintiff 
should  be  afiirmed.^ 

Where  a  child,  six  years  and  six  months  old,  was  run  over 
by  one  of  defendant's  street  cars,  and  the  testimony  showed 
that  the  car  was  running  at  the  rate  of  twenty-five  miles  an 
hour  through  a  populous  part  of  a  borough,  near  a  school 
house  at  a  time  when  school  children  were  on  the  street,  and 
that  no  notice  by  gong  was  given  of  its  approach  to  the  cross- 
ing where  the  accident  happened,  the  case  is  for  the  jury.* 

A  boy,  twelve  years  old,  jumped  across  a  ditch  which  was 
about  two  and  one-half  feet  from  defendant's  street  railway 
track,  and  stood  in  the  intervening  space.  A  car  approached 
at  an  unusually  high  rate  of  speed,  without  any  bell  being  rung, 
(although  this  was  contradicted  by  defendant's  witnesses)  and 
struck  the  boy.  The  evidence  for  the  defendant  tended  to 
show  that  the  boy  ran  parallel  with  the  car  for  a  short  distance 
on  the  pavement,  then  jumped  the  ditch  and  ran  in  front  of 

1  Dunseath  v.  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  i6z 
Pa.  124  (1894.) 

2  Hoon  V.  Beaver  Valley  Trac.  Co.,  204  Pa.  369  (1903.) 
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the  car,  and  was  immediately  run  over.     It  was  held  that  the 
case  was  for  the  jury.* 

In  a  case  where  a  child  of  tender  years  is  injured  by  the 
n^ligence  of  a  motorman,  the  question  of  defendant  com- 
pany's negligence  is  for  the  jury,  when  the  evidence  tends  to 
show  that  the  car  was  running  at  the  rate  of  from  fifteen  to 
eighteen  miles)  an  hotu*,  and  that  after  the  child  was  discovered 
the  car  ran  up  an  up-grade  from  eighty-five  to  one  hundred 
and  fifty  feet.* 

Where  the  evidence  for  plaintiff,  although  contradicted, 
tends  to  show  that  a  child,  six  years  old,  was  struck  by  a  car 
running  at  an  unusually  high  rate  of  speed ;  that  no  signal  was 
given  as  it  approached  the  crossing  where  the  child  was  struck, 
and  that  the  car  did  not  stop  on  either  side  of  the  cross  street, 
the  case  is  for  the  jury.*' 

Plaintiff,  a  lad  six  years  and  fotu*  months  old,  was  killed  by 
a  car  while  playing  in  the  street  in  attempting  to  run  around 
the  car  while  running  the  same  way  with  the  car,  with  some 
other  children.  Plaintiff  alleged  the  undue  speed  of  the  car 
as  the  cause  of  the  accident,  and  one  of  the  witnesses  testified 
that  "the  car  was  going  awful  fast,"  another  that  "it  seemed 
to  me  she  was  running  quite  livdy,"  another,  "I  noticed  the 
motorman  stopping  the  car  as  quick  as  he  could  f  and  the  same 
witness  who  was  uncontradicted,  testified  that  the  car  "was 
stopped  in  half  its  length."  There  was  no  evidence  of  want  of 
care  on  the  part  of  the  motorman,  either  before  or  after  the 
child  was  seen  by  him.  The  court  reversed  a  verdict  for  the 
plaintiff  of  six  and  one-quarter  cents,  holding  that  the  defend- 
ant was  entitled  to  a  compulsory  non-suit.® 

An  infant  of  five  years  was  run  over  by  a  car  of  defendant 
company,  while  attempting  to  cross  defendant's  tracks.  The 
evidence  as  to  the  rate  of  speed  at  which  the  car  was  traveling 
and  as  to  whether  the  infant  was  standing  on  the  street  comer 

3  laquinta  v.  Citizens  Traction  Co.,  166  Pa.  63  (1895) ;  ^5  Pitts.  .967 

(1895.) 

4  Hooper  v.  United  Traction  Co.,  17  Super.  Ct.  638  (1901.) 

5  Maher  v,  Philadelphia  Trac.  Co.,  181  Pa.  391  (1897.) 

6  Cominskey  v,  Connellsville,  New  Haven  &  Leisenring  Str.  Ry.,  4 
Soper.  Ct  631  (1897.) 
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or  on  the  intersecting  street  was  conflicting.  It  was  held  that 
the  case  was  for  the  jury  and  that  a  verdict  and  judgment  for 
plaintiff  should  be  sustained.^ 

A  little  girl,  almost  four  years  old,  while  playing  in  the 
street,  was  run  over  by  an  electric  car  and  killed.  When  last 
seen  before  the  accident  she  was  jumping  rope  and  running 
across  the  street  from  one  side  to  the  other,  at  some  distance 
from  a  crossing.  The  car  stopped  almost  immediately  after 
the  child  was  struck.  Plaintiff  claimed  that  the  accident  was 
due  to  the  undue  speed  of  the  car,  but  the  only  evidence  as  to 
this  was  found  in  vague  declarations  of  witnesses,  who  admit- 
tedly gave  no  attention  to  the  car  as  it  approached  them,  and 
who  described  the  car  as  "coming  at  pretty  full  rate,"  "going 
unusually  fast,"  and  "almost  as  fast  as  it  could."  There  was 
no  evidence  of  want  of  care  on  the  part  of  the  motorman,  either 
before  or  after  the  child  was  seen  by  him.  It  was  held  not  to 
be  error  to  enter  a  non-suit.* 

Duty  of  Xotorman. 

242.  If  a  motorman  allows  his  attention  to  be  distracted  to 
the  side  of  the  street  to  a  crowd  of  people  who  are  shouting,  and 
runs  over  a  child  which  he  would  have  seen  in  time  to  prevent 
the  accident  if  he  had  been  looking  in  the  proper  direction,  the 
company  may  be  held  liable.* 

If  a  motorman  is  not  looking  ahead  and  pays  no  attention  to 
calls  from  persons  on  a  sidewalk,  and  runs  over  a  child  four 
years  old,  which  he  could  have  seen  in  time  to  save  if  he  had 
been  looking  in  the  proper  direction,  the  company  may  be  held 

If  a  motorman  looks  towards  a  house  on  the  side  of  the 
street,  and  fails  to  see  a  boy  three  years  old,  in  the  cartway 
ahead  of  him,  moving  towards  the  track,  whom  he  would  have 
seen  if  he  had  looked  ahead,  and  whom  passengers  in  the  car 
saw,  and  if  it  appears  that  he  could  have  stopped  the  car  in 
time  to  prevent  injury  to  the  child  had  he  been  looking  in  the 

7  Beard  v.  Reading  City  Passenger  Ry.  Ca,  3  Super.  Ct  171  (1896.) 

8  Moss  V,  Philadelphia  Traction  Co.,  180  Pa.  389  (1897.) 

9  Reilley  v,  Philadelphia  Traction  Co.,  176  Pa.  335  (1896.) 
ID  Evers  v,  Philadelphia  Traction  Co.,  176  Pa.  376  (1896.) 
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proper  direction,  the  railway  company  is  liable  in  damages  to 
the  child  and  its  parents.^  ^ 

Where  a  child,  nearly  seven  years  old,  was  knocked  down 
and  injured  by  a  trolley  car,  and  the  motorman  testified  that 
he  saw  children  in  the  road  only  a  few  feet  from  the  track 
when  he  was  "fifty  or  sixty  yards  away  or  maybe  more  than 
that,''  and  that  he  knew  a  school  house  was  there,  it  was  held 
that  these  circtunstances  imposed  upon  him  the  duty  of  at  once 
getting  his  car  under  control,  and  whether  he  did  all  that  was 
reasonably  proper  for  that  purpose  was  a  question  for  the 
jury.** 

Where  there  is  evidence  that  a  motorman  failed  to  ring  the 
bell  and  to  perceive  the  approach  of  a  child  of  tender  years, 
and  that  he  was  engaged  in  conversation  with  one  of  the  pas- 
sengers just  before  the  accident  and  had  his  face  turned  away 
from  the  track,  the  case  is  for  the  jury.^* 

The  measure  of  a  child's  responsibility  for  contributory  neg- 
ligence is  his  capacity  to  understand  and  avoid  danger.^* 

Where  a  boy,  ten  years  old,  was  run  over  by  one  of  de- 

11  Harkins  v,  Pittsburgh,  Allegheny  &  Manchester  Traction  Qy.,  173 
Pa.  146  and  149  (1896) ;  26  Pitt«.  375  and  427  (1896.) 

12  Oster  V,  Schuylkill  Traction  Co.,  195  Pa.  320  (1900.) 

13  Karahuta  v,  Schuylkill  Trac  Co.,  6  Super.  Ct.  319  (189S.) 

14  In  Parker  v,  Washington  Electric  Street  Railway,  207  Pa.  438  (1904), 
Fell,  J.,  said:  "In  analogy  to  the  common-law  rule  of  responsibility  for 
crimes  committed,  a  child  under  seven  years  of  age  has  been  conclusively 
presumed  to  be  incapable  of  appreciating  and  guarding  against  danger; 
and  after  seven  the  presumpticm  of  incapacity,  although  not  irrebutable, 
and  growing  less  strong  with  each  year,  continues  until  fourteen,  when  the 
presumption  of  capacity  arises.  But  these  are  only  convenient  points  in  the 
uncertain  line  between  capacity  and  incapacity,  at  which  the  law  changes 
the  presumption.  The  standard  of  responsibility  is  the  average  capacity 
of  others  of  the  same  age  and  experience,  and  to  this  standard  a  child 
should  be  held  iqi  the  absence  of  evidence  on  the  subject:  Kehler  tr. 
Schwenk,  144  Pa.  348.  It  follows,  that  as  responsibility  depends  upon  the 
knowledge  and  experience  of  the  child  and  on  the  character  of  the  dan* 
ger  to  which  he  is  exposed,  generally  the  question  is  one  for  the  jury  and 
not  for  the  court.  This  must  always  be  so  when  the  facts  are  in  dispute 
or  the  inferences  to  be  drawn  from  them  are  doubtful.  But  in  clear  cases, 
where  the  facts  are  settled  and  there  can  be  no  reasonable  doubt  as  to  the 
inferences  to  be  drawn,  the  question  may  be  determined  by  the  court  as 
matter  of  law." 
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fendant's  cars,  the  question  of  the  motorman's  negligence  in 
not  slackening  the  speed  of  the  car  is  for  the  jury,  where  sev- 
eral witnesses  testify  that  when  the  boy  started  to  cross  the 
street  he  was  but  eight  feet  from  the  track,  and  was  in  full 
view  of  the  motorman,  and  that  the  car  was  then  sixty-five  to 
seventy  feet  from  the  crossing.*** 

A  little  girl,  about  four  years  old,  was  run  down  and  in- 
jured by  an  electric  car.  The  testimony  as  to  the  circum- 
stances of  the  accident  were  conflicting.  The  undisputed 
facts  were  that  the  street  was  one  hundred  feet  wide,  the  car 
tracks  were  twenty-five  feet  from  the  curb,  and  at  the  time  of 
the  accident  the  street  was  clear  of  obstructicm.  The  child, 
who  approached  the  track  diagonally  in  the  direction  in  which 
the  car  was  running,  was  seen  by  the  motorman  when  the  car 
was  one  hundred  feet  from  the  point  where  she  reached  the 
tracks.  The  testimony  for  the  plaintiff  tended  to  show  that 
the  child  had  not  changed  her  course,  nor  stopped  from  the  time 
she  left  the  curb  until  the  time  she  was  struck  by  the  car,  and 
that  no  effort  was  made  by  the  motorman  to  stop  the  car  until 
she  was  within  a  few  feet  of  the  tracks.  On  the  other  hand, 
the  testimony  for  the  defendant  tended  to  show  that  the  girl 
when  within  five  or  six  feet  of  the  tracks,  and  eight  or  ten  feet 
from  the  car,  turned  towards  the  sidewalk,  that  the  motorman 
had  brought  the  car  nearly  to  a  full  stop,  and  then  assuming 
that  there  was  no  danger  of  an  accident,  released  the  brakes, 
and  as  the  car  moved  forward  the  child  suddenly  turned  and 
ran  in  front  of  it.  It  was  held  that  the  case  was  for  the  jury, 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sus- 
tained.** 

Where  a  little  boy,  six  years  old,  is  injured  by  being  run  over 
by  an  electric  car  on  a  dark  night,  the  case  is  for  the  jury 
where  the  witnesses  for  the  plaintiff,  although  contradicted 
by  witnesses  for  the  defendant,  testify  that  at  the  time  of  the 
accident  there  were  no  lights  on  the  car  and  no  bell  was  rung.*^ 

A  child,  about  four  years  old,  was  injured  by  being  run 

15  Thompson  v.  United  Trac.  Co.,  193  Pa.  555  (1899.) 

16  Woeckner  v.  Erie  Electric  Motor  Coi,  176  Pa.  451  (1896.) 

17  Welsh  V,  United  Traction  G>.,  202  Pa.  530  (1902.) 
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down  by  a  street  car.  From  the  testimony  it  sppesLred  that 
the  car  was  at  a  full  stop  at  the  end  of  its  route.  When  the 
motorman  was  about  to  start  it^  the  plaintiff  left  a  chair  on 
which  she  had  been  sitting  on  the  sidewalk  and  crossed  the 
street  to  the  curb  on  the  other  side,  and  then  turned  and  walked 
back  to  the  middle  of  the  track,  where  she  stopped  and  stood, 
apparently  confused  by  cries  of  alarm  from  a  niunber  of  per- 
sons who  saw  her  danger.  When  she  started  to  cross  the 
street  the  car  was  within  three  hundred  feet  of  her,  and  when 
she  turned  to  recross  it  was  not  more  than  one  hundred  and 
twenty  feet  from  her,  and  she  was  less  than  twelve  feet  from 
the  track.  The  street  was  but  twenty-nine  feet  in  width  be- 
tween the  curbs;  it  was  entirely  free  from  vehicles  and  there 
was  nothing  to  obstruct  the  view.  The  motorman  was  not  look- 
ing ahead,  but  to  one  side  toward  a  passenger,  who  was  riding 
on  the  front  platform.  It  was  held  that  the  question  whether, 
if  the  motorman  failed  to  look  ahead  he  was  negligent,  or  that 
if  he  looked  and  saw  the  child  he  was  negligent  in  not  control- 
ling the  motion  of  the  car  so  as  to  avoid  injuring  her  was  for 
the  jury.*® 

Where  a  child  of  tender  years  was  struck  by  a  car  of  de- 
fendant company  and  severely  injured,  the  case  is  for  the  jury 
where  the  evidence  for  the  plaintiff,  although  contradicted, 
tended  to  show  that  the  motorman  saw  the  child  within  a  suffi- 
cient distance  to  have  stopped  his  car  before  striking  it.** 

•Where  the  evidence  is  conflicting  as  to  how  long  a  child  of 
tender  years  has  been  on  a  track,  and  at  what  distance  the 
driver  might  have  seen  the  child,  had  his  attention  been  di- 
rected to  the  track,  the  case  is  for  the  jury.*^ 

Where  an  infant  of  tender  years,  in  plain  view  of  the  mo- 
torman, started  to  cross  the  street  when  the  car  was  at  least 
one  hundred  feet  away,  and  when  according  to  the  testimony 
of  the  motorman  himself  on  cross-examination,  ''the  car  was 
going  as  fast  as  the  car  could  go,"  the  case  is  for  the  jury, 

18  Kroesen  v.  New  Castle  Electric  Str.  Ry.  Co.,  198  Pa.  26  (1901.) 

19  McCullough  V.  Pittsburg,  Allegheny  &  Manchester  Trac  Co.,  183 
Pa.  241  (1897.) 

20  Johnson  v,  Reading  City  Pass.  Ry.,  160  Pa.  647  (1894.) 
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and  a  verdict  and  judgment  for  plaintiff  was  sustained  upon 
appeal.*^ 

An  infant,  not  quite  two  years  old,  was  struck  and  injured 
by  a  car  of  defendant  company.  The  only  person  who  saw  the 
accident  testified  that  he  was  on  the  side  of  the  street  next  to  the 
west-bound  track  when  he  saw  the  child  on  it,  facing  the  ap- 
proaching car,  about  one  hundred  and  fifty  feet  from  where 
he  was  standing,  and  that  the  car  was  about  the  same  distance 
west  of  the  child,  or  three  hundred  feet  from  him ;  that  he  saw 
her  going  up  the  west-bound  track,  and  fearing  an  accident, 
started  to  run  for  her  and  when  she  was  about  two  car  lengths 
from  the  car,  she  crossed  over  to  the  east-bound  track  and  was 
struck;  that  he  saw  the  car  as  soon  as  he  saw  the  child,  and 
the  motorman  was  in  plain  view,  and  when  she  crossed  over  to 
the  east-bound  track,  about  two  car  lengths  in  front  of  the 
car,  he  waved  for  the  motorman  to  stop;  it  was  held  that  the 
case  was  for  the  jury,  and  a  verdict  and  judgment  for  the  child 
was  sustained.^^ 

Bartix&ff  in  Front  of  Cars. 

243.  A  Street  railway  company  cannot  be  charged  with  the 
death  of  a  child  of  tender  years  where  it  appears  that  the  child 
darted  in  front  of  the  car  before  the  motorman  could  stop  it, 
and  that  the  car  was  not  run  at  an  unusual  rate  of  speed. 

A  girl,  seven  and  a  half  years  of  age,  was  killed  after  daric 
by  an  electric  car.  The  only  person  who  saw  the  accident  was 
a  boy  ten  years  old,  who  testified  that  as  the  car  came  along 
the  little  girl,  who  had  been  standing  on  the  pavement,  started 
to  run  across  the  street  diagonally  in  front  of  the  car,  at  a 
point  where  there  was  no  crossing.  The  driver  called  out  to 
her,  "Hey,  there,"  but  she  answered,  "Never  mind,  I  can  get 
apast."  The  boy  testified  that  the  car  was  going  fast,  but  he 
did  not  say  that  it  was  going  faster  than  usual.  He  stated 
that  the  car  slid  two  feet  after  the  child  was  run  over,  but  the 
evidence  left  it  uncertain  as  to  what  part  of  the  car  passed 

21  Nolder  v,  McKeesport,  Wilmerding  &  Duquesne  R.  R.,  aoi  Pa.  169 
(190a.) 

22  Jones  V.  United  Traction  Co.,  201  Pa.  344  (1902.) 
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over  the  child.     It  was  held  that  a  non-suit  was  properly  en- 
tered.*' 

A  child,  six  years  old,  was  struck  and  injured  by  an  electric 
car.  It  appeared  that  the  child  started  to  cross  the  street,  then 
stopped,  and  when  the  car  was  about  ten  feet  from  her,  turned 
suddenly  and  ran  upon  the  track.  The  motorman  did  his  best 
to  stop  the  car,  and  it  only  traveled  about  eighteen  feet  from 
the  time  the  child  started  to  run  across  the  track  until  the  car 
was  stopped.     It  was  held  that  the  company  was  not  liable.*^ 

Where  the  undisputed  testimony  established  that  the  death 
of  an  infant  was  caused  by  his  suddenly  darting  upon  the  track, 
immediatdy  in  front  of  an  approaching  car,  and  that  it  was 
not  possible  to  stop  the  car  in  time  to  prevent  the  accident,  the 
company  is  not  liable.*" 

If  a  child  of  eleven  years,  after  turning  on  to  a  street  and 
walking  about  eighteen  or  twenty  feet,  turns  suddenly  and  runs 
diagonally  into  the  street  in  such  a  manner  as  to  come  in  con- 
tact with  the  side  of  a  passing  car  near  its  front  end,  he  cannot 
recover  damages  for  his  injuries.** 

If  the  death  of  a  boy,  sixteen  years  of  age,  is  occasioned  by 
his  suddenly  running  against  the  car  or  upon  the  track  immed- 
iately in  front  of  it,  before  the  motorman  could  stop  the  car, 
there  can  be  no  recovery  for  his  death.*^ 

A  boy,  thirteen  years  old,  ran  diagonally  across  a  street,  not 
a  crossing,  but  at  a  place  where  he  could  have  seen  a  street 
car  if  he  had  lodced.  He  continued  running  until  he  suddenly 
ran  against  the  car,  or  came  so  close  to  it  that  it  necessarily  ran 
against  him.  The  boy  was  injured.  It  was  held  that  the 
street  railway  company  was  not  liable.*® 

A  boy,  twelve  years  old,  was  playing  with  some  other  boys 
on  his  way  home  from  school,  and  while  following  some  of  his 
companions  across  the  street,  he  ran  on  to  the  track  when  a 
car  was  but  a  few  feet  away.     One  of  his  companions  called 

23  Flanagan  v.  Peoples  Pass.  Ry.  Co.,  163  Pa.  102  (1894.) 

24  Fleishman  v.  Neversink  Mountain  R.  R.,  174  Pa.  510  (1896.) 

25  Callaiy  v.  Easton  Transit  Co.,  185  Pa.  176  (1898.) 

26  Miller  v.  Union  Traction  Co.,  198  Pa.  639  (1901.  ) 

27  Mulcahy  v.  Electric  Traction  Co.,  185  Pa.  427  (1898.') 

28  Funk  V,  Electric  Traction  Co.,  175  Pa.  559  (1896.) 
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to  him  to  look  out  for  the  car,  and  as  he  did  so  he  stopped,  but 
looked  in  the  opposite  direction  from  that  in  which  the  car 
was  coming,  and  was  struck  and  killed.  It  was  held  that  there 
could  be  no  recovery  for  his  death.** 

Where  the  preponderance  of  the  evidence  is  in  effect  that 
an  infant,  three  years  old,  ran  suddenly  upon  the  track  in  front 
of  a  horse  car  and  was  knocked  down  and  hurt  before  the  car 
could  be  stopped,  a  verdict  and  judgment  for  defendant  will 
be  sustained.  The  mere  fact  that  the  driver  had  his  hand  back 
adjusting  his  chair  at  the  time  of  the  accident,  is  not  sufficient 
to  convict  the  company  of  negligence.*^ 

A  little  girl  of  tender  years  was  playing  with  several  other 
children,  and  as  defendant's  car  approached,  suddenly  started  to 
run  across  the  street  in  front  of  the  car,  and  reached  the  track 
just  in  time  to  be  struck  by  it.  The  motorman  perceived  the 
movement  of  the  child  and  at  once  applied  the  brake  with  such 
force  as  to  attract  attention  from  people  who  were  indoors  for 
some  distance  along  the  street,  and  with  such  effect  as  to  stop 
the  car  from  twenty  to  forty  feet.  It  was  held  that  the  com- 
pany was  not  liable  for  the  accident.'^ 

Where  a  boy  was  struck  by  a  car  of  a  traction  company  and 
dragged  some  distance  under  the  car,  through  no  negligence 
of  the  company,  and  the  motorman  uses  his  best  judgment  in 
extricating  the  boy  from  beneath  the  car,  the  company  cannot 
be  held  responsible,  even  although  the  acts  of  the  motorman 
result  in  further  injury  to  the  boy.** 

An  infant,  six  years  old,  was  injured  by  a  car  of  defendant 
company.  A  witness  for  the  plaintiff  testified  that  the  plain- 
tiff ran  across  the  street  in  front  of  the  car,  and  that  while 
on  or  near  the  defendant's  railway  track,  he  fell  with  one  foot 
across  one  of  the  rails.  Before  he  could  lift  his  foot  from  the 
rail  the  car  was  upon  him  and  his  foot  was  injured.  He  tes- 
tified further  that  the  distance  between  the  car  and  the  plaintiff, 
when  he  fell,  was  sufficient  to  have  given  the  driver  of  the 
street  car  opportimity  to  bring  his  car  to  a  full  stop  before 

29  Fletcher  v,  Scranton  Traction  Co.,  185  Pa.  147  (1898.) 

30  Kierzenhowski  v.  Philadelphia  Trac.  Co.,  184  Pa.  459  (1898.) 

31  Kline  v.  Electric  Trac.  Co.,  181  Pa.  276  (1897.) 

32  Tnissell  v.  United  Traction  Co.,  31  Pitts.  15  (190a) 
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reaching  the  fallen  boy.  Five  or  six  witnesses  testified  in  a 
manner  that  tended  with  more  or  less  directness  to  contradict 
him.  In  no  particular  relating  to  the  failure  of  the  driver  to 
do  his  full  duty  was  the  plaintiff's  witness  corroborated  by  a 
single  witness  or  circumstance.  The  court  in  its  charge  to  the 
jury  alluded  to  him  as  an  example  of  a  class  of  witnesses  whose 
testimony  sustained  the  plaintiff's  case.  A  verdict  and  judg- 
ment for  plaintiff  was  reversed,  as  it  was  held  that  the  court 
should  have  called  the  attention  of  the  jury  to  the  facts  affect- 
ing the  credibility  of  plaintiff's  witness  and  the  contradictions 
in  his  testimony.** 

Where  the  testimony  of  even  the  plaintiff's  witnesses  tended 
to  show  that  a  child  of  seven  years  was  so  close  to  a  car  when 
he  ran  across  the  street  in  front  of  it,  that  it  was  not  possible 
for  the  motorman  to  stop  the  car  in  time  to  avoid  the  boy  be- 
ing run  over  and  injured,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  the  defendant  was  sustain^.'^ 

A  boy  was  riding  on  the  side  steps  of  a  freight  car,  which 
was  running  north  on  a  street  on  which  the  defendant's  cars 
ran  south.  The  freight  car  could  be  seen  by  the  motorman 
when  it  was  300  feet  distant,  but  the  boy  could  not  be  seen  un- 
til the  car  was  but  150  feet  distant  The  cars  approached  at 
the  rate  of  fifteen  miles  an  hour,  and  as  soon  as  the  motorman 
saw  the  boy  he  called  to  him  and  made  gestures  to  indicate  that 
he  should  jump  off  the  step,  or  climb  on  the  bumper  at  the 
end  of  the  car,  but  the  boy  disregarded  the  warning  and  was 
killed.  It  was  held  that  the  motorman  was  not  guilty  of  negli- 
gence, and  that  a  non-suit  was  properly  entered.** 

A  child,  six  years  old,  was  playing  with  a  number  of  other 
children  on  a  vacant  lot  abutting  on  the  north  side  of  the  street 
upon  which  defendant's  electric  railway  was  operated.  This 
lot  was  a  usual  play  ground  for  children  and  was  known  to  be 
so  by  the  motorman.  Immediately  before  the  accident  plain- 
tiff was  playing  at  a  point  about  forty  feet  from  the  curb  line 
of  the  street,  when  he  suddenly  ran  out  from  a  group  of  other 
children,  and  without  stopping  ran  upon  the  street  and  came 

53  Fineberg  v.  Second  &  Third  Streets  Pass.  Ry.,  182  Pa.  97  (1897.) 

34  Hunter  v.  Consolidated  Traction  Co.,  193  Pa.  557  (1899.) 

35  Ackerman  v.  Union  Trac.  Co.,  205  Pa.  477  (1903.) 
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in  contact  with  the  car  as  soon  as  he  reached  the  railway  track. 
The  distance  from  the  curb  to  the  track  was  about  five  feet; 
the  car  approached  the  place  of  the  accident  on 
a  descending  grade,  running,  as  was  testified  to  by 
the  motorman,  by  gravity,  at  the  rate  of  about  five 
or  six  miles  an  hour.  One  of  plaintiff's  witnesses  tes- 
tified that  the  car  wa^  going  at  such  a  rate  of  speed  as  to 
attract  his  attention  before  it  reached  him;  another  testified 
that  it  was  going  at  the  rate  of  ten  or  twelve  miles  an  hour, 
while  another  that  it  ' Vas  going  at  the  rate  of  three  or  four 
steps  to  his  one."  The  motorman's  testimony  that  he  sounded 
his  gong  was  contradicted  by  four  of  plaintiff's  witnesses.  It 
was  held  that  it  would  have  been  grave  error  for  the  court  to 
have  withdrawn  the  case  from  the  jury  by  instructing  them 
as  requested,  that  their  verdict  "must  be  for  the  defendant."** 

A  street  railway  company  in  obedience  to  the  direction  of 
the  supervisors  laid  their  tracks  eight  inches  lower  than  the 
surface  of  the  road.  A  mound  was  formed  between  the  tracks 
and  the  traveled  part  of  the  road,  upon  a  part  of  the  road  over 
which  the  company  had  no  control.  A  little  child,  six  years 
old,  while  playing  in  the  street  was  told  by  her  older  sister  to 
cross  the  road  to  her  home,  but  to  be  careful  of  a  car  which  was 
approaching.  The  child  walked  to  within  five  feet  of  the 
tracks  and  stopped  for  the  car  to  pass.  She  stood  there  until 
the  front  part  of  the  car  passed  her,  and  was  killed  either  by 
tripping  in  crossing  the  mound  and  falling  in  front  of  the  car 
wheels,  or  was  thrown  down  by  coming  in  contact  with  the 
side  of  the  car.  It  was  held  that  as  the  accident  might  have 
happened  if  the  tracks  had  been  as  high  as  the  surface  of  the 
rest  of  the  road,  and  as  there  was  no  negligence  on  the  part 
of  the  company,  there  could  be  no  recovery  for  the  death  of 
plaintiff's  daughter.*^ 

Aodldents  on  Can. 

244.  When  a  motorman  discovers  a  child  of  tender  years 
on  the  platform  of  his  car,  it  is  his  duty  to  stop  and  take  the 


36  Walbridge  v,  Schuylkill  Electric  Railway  Co.,  190  Pa.  374  (1899.) 

37  Miller  v,  Lebanon  &  Annville  Str.  Ry.  Ca,  186  Pa.  igo  (1898.) 
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diiM  inside  or  put  him  off,  and  failure  to  do  so  instantly  be- 
comes negligence.^^ 

A  boy,  seven  years  and  eight  months  old,  became  a  passen- 
ger on  a  street  car  without  any  one  accompan3ring  him.  After 
going  into  the  car,  the  conductor  subsequently  found  him 
standing  on  the  platform  and  sent  him  into  the  car.  The 
conductor  subsequently  left  the  car  and  it  was  in  the  sole  charge 
of  the  motorman.  When  the  car  approached  the  crossing  at 
which  the  plaintiff  desired  to  alight,  he  went  on  to  the  f rcmt 
platform  to  tell  the  motorman  where  he  wanted  to  get  off. 
He  remained  on  the  platform  with  the  motorman's  knowledge 
without  objection  or  warning,  while  the  car  ran  for  a  distance 
of  from  one-fifth  to  one-half  a  mile.  When  near  the  crossing 
where  he  wished  to  get  off,  plaintiff  stepped  down  on  the  step 
and  held  fast  to  the  railing.  As  the  car  passed  the  crossing, 
he  either  stepped  or  jumped  off  and  was  injured.  The  court 
left  it  to  the  jury  to  find  whether  the  motorman  was  n^ligent 
in  permitting  the  boy  to  ride  on  the  front  platform,  but  declined 
to  submit  the  question  of  the  plaintiff's  contributory  n^ligence. 
It  was  held  that  the  court  committed  no  error.** 

Plaintiff,  a  boy  eight  years  old,  was  playing  on  a  detached 
trailer  car  when  a  motor  car  arrived  to  pick  up  the  trailer.  The 
conductor  of  the  motor  car  roughly  called  to  the  boy  to  get 
off  the  car.  The  boy  ran  through  the  car  to  the  front  end,  ran 
down  the  steps  to  the  lower  step,  and  instead  of  getting  off, 
crawled  arotmd  the  front  dashboard  and  dropped  off  in  the 
middle  of  the  track.  Just  as  he  fell  the  car  started  forward 
and  crushed  his  leg.  It  was  held  that  as  the  boy  was  a  tres- 
passer, the  company  owed  him  no  duty  except  to  not  wantonly 
iujure  him,  and  as  there  was  no  n^ligence  on  the  part  of  the 
traction  company,  a  non-suit  was  properly  entered.*® 

A  child,  seven  or  eight  years  old,  attempted  to  get  upon  the 
front  platform  of  a  street  car.  The  car  had  stopped  to  let  off 
a  passenger.  The  boy  approached  the  front  platform,  placed 
his  hand  upon  the  rail  or  handle  next  to  the  body  of  the  car, 
and  just  as  he  was  about  to  place  his  foot  upon  the  step  the  car 

38  Levin  v.  Second  Ave.  Trac.  Co.,  194  Pa.  156  (1899.) 

39  Parker  v,  Washington  Electric  Street  Railway,  207  Pa.  438  (1904.) 

40  Pope  V.  United  Trac.  Co.,  50  Pitts.  62  (1899-) 
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Started  and  he  was  thrown  under  the  wheels.  He  gave  no  sig- 
nal to  either  the  conductor  or  driver  of  his  purpose  to  enter 
the  car.  It  appeared  that  the  conductor  could  have  seen  the 
boy  if  he  had  looked,  and  that  he  did  not  look.  There  was 
proof  that  no  fender  was  used  on  the  car.  The  car  was  started 
in  the  ordinary  way.  It  was  held  that  the  railway  company 
was  not  liable  for  the  injuries  sustained  by  the  child.^^ 

Force  or  that  which  is  tantamount  to  it  cannot  be  used  to 
the  injury  of  child  trespassers.  Responsibility  for  their  care 
rests  with  their  parents  and  guardians.  Plaintiff,  a  boy  six 
years  old,  with  two  other  boys,  got  upon  the  side  steps  of  an 
open  summer  car  of  defendant  company  and  sat  down  on 
the  step  about  the  middle  of  the  car  with  his  body  facing  the 
motorman  and  his  head  turned  toward  the  conduc- 
tor. He  was  discovered  by  the  conductor  and  while 
the  car  was  in  motion  was  told  by  him,  without  act  or 
gesture  or  tone  of  voice  calculated  to  cause  fright  to  "get  off." 
The  boy  jumped  without  waiting  for  the  car  to  slow  down  and 
was  injured.  It  was  held  that  neither  the  boy  nor  his  father 
could  recover  damages  for  the  injuries  he  sustained.  Penny- 
packer,  J.,  said :  "It  is  contended  that  it  was  the  duty  of  the 
conductor  to  stop  the  car  and  to  see  to  it  that  the  plaintiff  was 
put  down  gently  and  in  such  a  way  that  he  could  not  hurt  him- 
self. Is  there  such  a  duty?  We  know  of  no  Pennsylvania 
case  where  it  is  so  held,  and  the  principle  does  not  commend 
itself  to  approval.  However  meritorious  it  may  be  to  save 
children  and  others  from  impending  danger,  we  are  not  re- 
quired to  offer  our  aid  under  penalty  of  damages  for  refusal. 
To  hold  that  such  a  duty  exists  is  in  effect  to  say  that  the  cars 
are  run  for  the  benefit  of  trespassers.  To  require  the  stopping 
of  a  car  in  order  to  put  off  intruders  might  be,  upon  certain 
occasions,  a  great  embarrassment  to  both  the  company  and  the 
passengers.  A  school  of  trespassing  children  could  lawfully 
stop  the  running  of  a  railroad.  The  true  rule  would  seem  to 
be  the  one  deduced  from  our  cases  and  upon  which  the  most  of 
them  can  be  reconciled,  that  force  or  that  which  is  tantamount 
to  it  cannot  be  used  to  the  injury  of  child  treq)assers,  but  that 

41  Pitcher  v.  Peoples  Street  Ry.  Co.,  174  Pa.  402  (1896.) 
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the  responsibility  for  care  over  them  rests  with  their  parents 
and  guardians."** 

Accidents  at  Stations. 

245.  When  a  street  car  company  invites  the  public  to  use  its 
line  to  visit  a  park  or  other  public  place  of  amusement  or 
recreation,  and  thereby  induces  large  crowds  of  people  to  as- 
semble at  its  stations  in  such  place,  the  company  must  use  rea- 
sonable care  in  handling  the  people  and  in  protecting  them 
from  injuries  arising  from  the  conduct  of  the  crowd  in  enter- 
ing and  leaving  its  cars.  What  means  shall  be  employed  to 
ensure  the  safety  of  persons  on  such  occasions  must  be  left  to 
the  company  subject,  however,  when  the  question  is  raised  to 
the  approval  or  disapproval  of  the  proper  legal  tribunal. 

Plaintiff,  a  boy  of  fourteen  years  of  age,  accompanied  by  his 
sister  and  her  husband,  visited  a  pleasure  park  to  which  the 
defendant  company  had  extended  its  tracks.  On  the  evening  of 
the  accident  about  three  thousand  people  were  in  the  park. 
The  defendant  maintained  a  proper  and  safe  platform  for  re- 
ceiving departing  passengers,  but  permitted  the  platform  to  be- 
come unduly  crowded.  When  the  plaintiff  was  on  the  plat- 
form waiting  for  a  car,  a  crowd  of  from  one  hundred  and  fifty 
to  two  hundred  persons  were  gathered  on  the  platform  wait- 
ing for  a  single  car  to  carry  them  to  their  destination.  The 
car  was  a  summer  car,  with  a  running  board  on  each  side,  with 
a  seating  and  standing  capacity  of  about  ninety  persons.  There 
was  no  person  in  charge  of  the  gateway  used  as  an  entrance  to 
the  station,  nor  was  there  any  officer  or  person  at  the  station 
to  control  or  direct  the  movements  of  the  crowd.  As  soon  as 
the  car  entered  the  gate  the  crowd  rushed  for  it,  and  according 
to  one  of  the  witnesses,  "they  were  climbing  all  over  it  and 
jumping  on  and  knocked  down  people  and  everything  else.'' 
As  the  car  proceeded  in  the  enclosure,  the  people  hanging  on  it, 
and  projecting  from  the  running  board  struck  plaintiff's  sister, 
who  fell  against  her  brother  and  knocked  him  under  the  wheels, 
severely  injuring  him.  It  was  held  that  the  question  of  de- 
fendant's negligence,  as  well  as  the  negligence  of  the  father 

42  Feingold  v.  Philadelphia  Traction  Co,,  21  Pa.  C.  C  R.  183  (1898) ;  7 
Dist.  445  (1898) ;  4  Lacka.  290  (1898.) 
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in  pennitting  his  son  to  go  to  the  park  under  the  circumstances 
was  for  the  jury.** 

Oontrilmtorx  Vegligtnot  of  FArmts. 

246.  If  a  parent  by  his  or  her  neglect  of  the  duty  of  protec- 
tion to  a  child  of  tender  years,  contributes  to  the  injury  of  the 
child,  there  can  be  no  recovery,  although  the  defendant  may 
also  have  been  negligent 

In  a  case  where  a  child,  twenty  months  old,  was  run  over  by 
a  horse  car,  it  appeared  that  the  mother  of  the  child  was  a 
young  married  woman  who  did  her  own  housework.  Just 
before  the  accident  she  left  the  boy  in  the  kitchen  and  accom* 
panied  some  visitors  to  the  front  door.  While  standing  at  the 
door  and  talking  to  her  visitors,  the  child  slipped  by  the  mother 
at  the  door,  crossed  the  intervening  sidewalk  and  street,  a  dis- 
tance of  about  twenty-eight  feet,  to  the  farthest  track  of  the 
railroad,  where,  in  the  immediate  view  of  the  mother,  it  was 
killed.  The  mother  even  did  not  know  that  it  was  her  child 
until  after  the  accident.  It  was  held  that  the  contributory 
n^ligence  of  the  mother  barred  a  recovery.** 

A  father  left  his  child  of  two  and  one^half  years  of  age,  on 
the  front  steps  of  his  house,  facing  a  public  street,  where  elec- 
tric cars  and  wagons  were  passing,  while  he  took  a  smaller 
child  into  the  house,  intending  to  return  in  a  few  mcmients. 
It  appeared  that  there  was  a  hand  organ  jdaying  on  the  oppo- 
site side  of  the  street,  and  that  he  enjoined  the  child  not  to 
leave  the  step.  During  the  absence  of  the  father  the  child 
wandered  upon  defendant's  tracks  and  was  killed.  The  par- 
ents were  in  humble  circumstances  and  were  obliged  to  take 
care  of  the  children  themselves.  It  was  held  that  the  action 
of  the  parents  was  not  such  as  to  require  the  court  to  pro- 
nounce it  to  be  such  contributory  negligence  on  his  part  as  to 
require  the  withdrawal  of  the  case  from  the  jury.** 

In  a  case  where  a  child  of  tender  age  is  injured  by  the  n^li- 
gence  of  a  motorman,  the  question  of  the  parents'  contribu- 

43  Muhlhause  v,  Monongahela  Street  Ry.  G>.,  201  Pa.  237  (1902.) 
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tory  n^ligence  in  not  properly  protecting  the  child  is  for  the 
jury,  where  the  evidence  tends  to  show  that  the  mother  had 
asked  her  brother,  the  child's  uncle,  a  boy  fourteen  years  old, 
to  go  to  a  store  on  the  opposite  side  of  the  street  for  a  loaf  of 
bread ;  that  the  child  b^ged  to  go  with  him ;  that  the  mother 
carried  the  child  across  the  street  and  left  him  on  the  pavement 
in  care  of  his  uncle;  that  the  two  children  walked  down  the 
street  together  a  short  distance,  when  the  younger  asked  the 
older  to  get  him  a  piece  of  ice  from  a  wagon  standing  on  the 
other  side  of  the  street ;  that  the  boy  cautioning  the  child  to  re- 
main where  he  was,  ran  across  the  street,  got  the  ice  and  started 
to  return  when  he  noticed  that  the  child  was  following  him, 
and  was  then  on  the  car  track ;  that  the  car  was  at  the  distanceof 
the  width  of  two  or  three  stores,  and  moved  so  rapidly  that  the 
child  was  struck  before  he  could  reach  him;  that  the  uncle  of 
the  child  was  a  member  of  his  sister's  family,  and  had  fre- 
quently aided  in  taking  care  of  the  child.^^ 

A  father  is  guilty  of  contributory  negligence  and  can  not  re^ 
cover  for  injuries  to  his  child  if  he  allows  his  son,  only  six 
years  old,  to  go  out  on  the  street  in  a  very  dark  place,  at  eight 
o'clock  at  night,  walking  across  a  street  where  street  cars 

Plaintiff  kept  a  store  on  a  street  traversed  by  a  street  rail- 
way company.  He  left  his  two  children,  aged  six  and  four 
years  respectively,  playing  on  the  pavement  in  front  of  his 
store,  and  went  away  for  a  few  moments  to  a  place  where  he 
could  neither  see  nor  hear  what  the  children  were  doing.  After 
he  had  been  away  two  or  three  moments  he  heard  a  cry,  and 
running  out  into  the  street,  found  his  child  had  been  killed.  It 
was  held  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence and  could  not  recover  damages  from  the  traction  com- 
pany for  the  death  of  his  child.*® 

Where  want  of  care  on  the  part  of  the  parent  is  manifest 
and  indisputable,  the  court  should  declare  its  presence  and 
effect.     Where  the  measure  of  care  depends  on  varying  cir- 


46  Harkins  v.  Pittsburg,  Allegheny  &  Manchester  Traction  G>.,  173  Pa. 
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cumstances,  the  question  is  for  the  jury.  The  mere  fact  of 
incapacity  in  the  child  neither  creates  nor  shields  from  lia- 
bility. If  there  be  negligence  by  the  defendant  and  no  n^li- 
gence  by  the  parent,  want  of  discretion  in  the  child  is  no  de- 
fence.** 

To  permit  a  child  who  is  not  of  an  age  to  understand  and 
avoid  danger  to  wander  on  the  streets  of  a  city  unattended  is 
such  n^ligence  on  the  part  of  parents  as  will  prevent  a  recov- 
ery by  them,  but  if  the  evidence  discloses  that  the  parents  took 
some  precautions,  but  in  spite  of  them  the  child  escaped  and 
was  injured,  the  question  of  contributory  negligence  is  for  the 
jury.  A  child  of  tender  years  in  charge  of  an  elder  sister  was 
allowed  to  cross  a  street,  and  after  returning  to  the  door  of  her 
father's  house,  disobeyed  the  direction  of  her  sister  to  follow 
her  and  unobserved  ran  into  the  street.  Her  escape  was  no- 
ticed within  a  moment  or  two  and  an  elder  brother  was  sent 
after  her,  but  she  was  injured  by  a  car  of  defendant  company 
before  he  could  reach  her.  The  court  held  that  the  case  was 
for  the  jury.*^ 

In  an  action  for  the  death  of  a  child  four  years  old,  it  ap- 
peared that  immediately  prior  to  being  run  over  by  an  electric 
car  the  child  was  seated  on  a  chair  on  the  sidewalk;  that  its 
mother  and  father  were  at  an  open  window,  about  twenty- 
five  feet  away,  and  that  the  child's  nurse  was  standing  on  the 
pavement  near  the  child.  The  court  held  that  the  question  of 
the  parent's  contributory  negligence  was  for  the  jury.*^ 

In  an  action  by  a  father  to  recover  damages  for  personal  in- 
juries to  a  child,  two  years  old,  the  court  cannot  declare  as  a 
matter  of  law,  that  the  parent  was  n^ligent  where  it  appears 
that  immediately  before  the  accident  the  child  was  playing  in 
a  front  room  of  her  father's  house,  that  an  elder  sister  was 
watching  her,  while  scrubbing  the  boardwalk  in  front  of  her 
home,  and  that  when  the  sister  went  to  the  rear  of  the  house 
to  get  a  bucket  of  water  and  returned  after  a  moment  or  two, 
the  child  had  gone  from  the  house  and  was  struck  by  a  car  <hi 
the  street.** 
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A  family,  consisting  of  parents  and  eight  children,  were  in 
very  moderate  circumstances.  The  mother  had  only  sudi  aid 
in  caring  for  the  little  children  as  the  older  ones  cotdd  give. 
One  of  the  children,  a  boy  four  and  one-half  years  old,  was 
run  over  and  killed  by  an  dectric  car.  On  the  day  of  the  acci- 
dent two  of  the  daughters  were  absent  at  church  and  the  father 
was  reading  a  newspaper  in  the  house.  The  mother  washed 
and  dressed  the  boy,  who  was  subsequently  killed,  and  per- 
mitted him,  with  a  brother  eight  years  old,  to  go  to  a  coal  box 
in  a  neighboring  street  where  there  was  no  railway  track. 
While  dressing  another  child  she  sent  a  daughter  for  the  two 
boys.  The  eldest  returned,  but  the  little  one  refused.  The 
mother  immediately  sent  again  for  him,  but  before  he  was 
reached  he  had  run  on  to  a  street  where  he  was  struck  by  an 
electric  car  and  killed.  It  was  held  that  the  contributory  negli- 
gence of  the  parents  was  for  the  jury,  and  that  a  verdict  and 
judgment  for  the  parents  should  be  sustained.^' 

A  parent  left  her  daughter,  an  infant  of  three  years,  in  the 
kitchen  in  charge  of  a  servant,  who  left  to  go  to  a  grocery 
store  a  square  distant.  In  her  absence  the  infant  wandered 
from  the  house  out  into  the  street  and  upon  the  trolley  tracks 
and  was  killed  by  a  passing  car.  The  evidence  showed  that 
the  trolley  car  was  running  at  the  rate  of  eight  or  ten  miles 
an  hour  and  that  the  accident  occurred  near  a  school  house, 
from  which  school  children  were  coming  out,  and  that  the 
motorman  kept  his  eyes  fixed  upon  the  motions  of  a  single 
child  on  one  side  of  the  track,  to  the  exclusion  of  many  others 
on  the  street.  It  was  held  that  it  was  for  the  jury  to  deter- 
mine whether  the  motorman  was  negligent  and  whether  also 
there  was  any  contributory  negligence  on  the  part  of  the  par- 
ent*^ 

Plaintiffs  child,  a  girl  of  two  years  and  three  months,  being 
left  alone  a  moment  in  the  dining  room  while  the  mother  went 
up  stairs,  wandered  through  the  kitchen  into  the  yard,  out 
through  the  back  gate,  and  getting  upon  the  track  was  killed 
by  a  passing  trolley.     The  evidence  tended  to  show  that  at  the 
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time  of  the  accident  and  immediately  before,  the  motorman  was 
engaged  in  conversation  with  a  person  in  the  cab  of  the  car. 
It  was  held  that  the  case  was  for  the  jury  and  that  a  verdict 
and  judgment  for  plaintiff  should  be  sustained.*^*^ 

A  boy  five  years  old,  was  killed  near  his  home  by  an  electric 
car.  The  evidence  showed  that  the  mother  just  prior  to  the 
accident  was  in  the  kitchen  of  the  house  washing  the  baby,  and 
that  she  told  the  boy  who  was  killed,  not  to  go  away.  The  boy 
left  the  house  without  the  mother's  knowledge,  and  went  into 
the  street,  where  he  was  killed  by  an  electric  car  running  at  a 
high  rate  of  speed.  It  was  held  that  the  case  was  for  the 
jury.** 

In  an  action  by  a  father  to  recover  damages  for  personal  in- 
juries to  a  minor  child,  it  is  error  for  the  court  to  allow  the 
defendant  to  prove  that  plaintiff  was  in  the  habit  of  permit- 
ting his  child  to  go  upon  the  street,  where  he  was  killed,  with- 
out some  one  in  charge  of  him.*^ 

Svldtnoe. 

247.  In  an  action  to  recover  damages  for  the  death  of  an 
infant,  six  years  old,  the  motorman  of  the  car  which  caused 
the  accident,  not  being  a  party  or  a  person  having  legsl  interest 
in  the  suit,  cannot  be  compelled  to  testify  as  if  tmder  cross- 
examination  by  the  plaintiff.** 

Where  a  city  ordinance  gives  street  cars  running  north  and 
south  a  right  over  street  cars  running  east  and  west,  failure  to 
comply  with  the  ordinance  is  merely  evidence  of  n^ligence, 
and  is  not  negUgence  per  se.** 

55  Henne  v.  Peoples  Street  Ry.  Co^  x  Super  Ct  311  (1896^) 

56  Dunseath  v.  Pittsburgh,  Allegheny  &  Manchester  Traction  Co.,  161 

Pa.  124  (185M.) 

57  Lawrence  v.  Scranton  Traction  Ca,  3  Lacka.  loi  (1897.) 

58  Callary  v.  Easton  Transit  Co.,  185  Pa.  176  (189a) 

59  Connor  v.  Electric  Traction  Co.,  173  Pa.  603  (18961) 
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24&  Duty  as  to  Instructions.  252.  Fello^w  Servants. 

249L  Tools  and  Appliances.  253.  Conductors. 

250.  Risk  of  Employment 

251.  Contributory    Negligence    of 
Employees. 

Duty  as  to  Infltmotloiis. 

248.  A  blacksmith's  helper  employed  by  an  electric  railway 
company,  if  taken  upon  special  duty  to  repair  the  lines,  which 
is  admittedly  dangerous,  has  a  right  of  action,  if  he  is  injured 
in  empIo3rment  to  which  he  was  ordered  without  warning  as 
to  its  danger.  Plaintiff  was  a  helper  in  the  defendant's  black- 
smith shop.  Late  one  night  he  and  several  others  were  taken 
to  a  point  on  defendant's  lines  and  were  ordered  by  the  chief 
electrician  to  detach  from  the  iron  poles  some  of  the  span 
wires  supporting  the  trolley,  and  plaintiff  while  so  employed 
received  an  electric  shock,  causing  him  to  fall  from  the  ladder 
whereon  he  was  working,  to  the  ground,  thus  sustaining  se- 
vere injuries.  It  was  held  that  it  was  for  the  jury  to  determine 
the  question  of  defendant's  negligence  and  the  plaintiff's  con- 
tributory negligence.^ 

If  a  conductor  of  a  street  railway  company  who  has  been 
employed  on  a  double  track  railway  for  some  nine  years  in 
running  closed  cars,  is  assigned  an  open  summer  car,  the 
company  is  not  bound  to  give  him  warning  or  instructions  as  to 
the  open  cars,  and  if  he  is  injured  while  standing  on  the  run- 
ning board,  between  double  tracks,  by  being  struck  by  a  passing 
car  he  is  guilty  of  negligence  and  cannot  recover.' 

1  Stapleton  v.  Citizens  Trac.  Ca,  5  Super.  Ct.  253  (18$^.) 

2  Fletcher  v,  Philadelphia  Trac.  Co.,  190  Pa.  117  (1S99.) 
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249.  Where  an  employee  of  a  traction  company  is  injured  in 
a  collision  which  resulted  from  a  defective  brake,  of  which  de- 
fect the  superintendent  had  notice  before  the  accident,  the 
question  of  the  negligence  of  defendant  company  in  not  rem- 
^ying  the  defect  or  taking  the  car  from  service  is  for  the 
jury.* 

A  street  railway  company  cannot  be  charged  with  n^;li- 
gence  in  abolishing  the  use  of  sand  boxes  on  the  cars  because 
the  wheels  of  the  cars  had  become  flattened  by  that  method  of 
sanding  the  tracks,  and  substituting  another  system  by  which 
sand  was  placed  on  the  track  by  a  man  employed  for  that  pur- 
pose, where  there  is  no  proof  that  the  change  was  improper 
or  that  the  new  system  was  inefficient  or  accompanied  with 
danger,  and  if  the  rails  have  not  been  properly  sanded  by  the 
man  whose  duty  it  was  to  sand  them,  in  consequence  of  which 
a  conductor  is  injured  by  a  collision  with  another  car,  his  in- 
jury is  the  result  of  the  negligence  of  a  fellow  servant,  for 
which  the  company  is  not  responsible.^ 

Bisk  of  BmploTmont. 

250.  Plaintiff,  a  motorman  employed  by  defendant  company, 
while  running  his  car  on  a  dark  and  foggy  night,  collided  with 
two  cars,  loaded  with  stone  ballast,  crushing  one  of  his  legs  to 
such  an  extent  as  to  render  it  necessary  to  amputate  it  The 
stone  cars  belonged  to  certain  contractors,  who  had  been  en- 
gaged by  the  defendant  company  to  ballast  a  portion  of  their 
road,  and  at  the  time  of  the  accident  were  in  charge  and  under 
the  control  of  the  employees  of  the  contractors.  The  movements 
of  both  the  company's  and  contractors'  cars  over  the  road  were 
governed  by  a  block  system  of  electric  signals,  operated  by  the 
employees,  and  the  accident  was  caused  by  the  failure  of  an  em- 
ployee of  the  contractors  to  throw  the  proper  warning  signal 
when  he  entered  with  his  cars  the  block  in  which  the  accident 
happened ;  it  was  held  that  the  plaintiff  could  recover. 

In  such  a  case  plaintiff  could  not  be  charged  with  contribu- 

3  Kingan  v.  Pittsburg  Trac.  Co.,  5  Super.  Ct  436  (1897) ;  a8 

128  (1897.) 

4  Smith  V,  Philadelphia  Traction  Co.,  acn  Pa.  54  (igoa.) 
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tory  n^ligence  in  remaining  in  the  service  of  the  company 
after  the  contractor  was  allowed  to  use  its  tracks.  ''Negli- 
g^ence  under  the  circumstances  was  not  to  be  presumed,  or  even 
anticipated;  on  the  contrary  both  passengers  and  employees 
had  a  right  to  assume  that  the  road,  signals,  etc.,  were  being 
used  by  the  contractors'  employees,  under  the  supervision  and 
control  of  the  defendant  company,  and  in  such  a  manner  and 
under  such  rules  and  regulations  as  to  secure  the  safety  of 
both.  The  defendant  company  could  ballast  the  road  itself 
or  select  an  agent  to  do  it  Entering  into  a  contract  with  con- 
tractors to  do  the  work  was  perfectly  Intimate  and  not  negli- 
gence per  se.  It  could  not,  however,  contract  to  be  absolved 
from  liability  for  injuries  inflicted  upon  its  passengers  or  em- 
ployees by  reason  of  the  n^ligence  of  its  agents/'' 

A  motorman  was  injured  while  running  an  extra  car  be^ 
tween  regular  cars;  he  had  been  engaged  in  this  occupation 
for  twenty-seven  days.  At  the  time  of  the  accident  whik 
plaintiff's  car  was  on  a  single  track  the  trolley  pole  slipped,  re- 
sulting in  the  stopping  of  the  car  and  the  extinguishment  of  the 
lights.  Plaintiff  went  back  of  the  car  to  replace  the  trolley 
and  while  on  the  track  was  struck  by  a  car  coming  on  in  the 
dark.  Plaintiff  aliened  that  the  company  was  n^ligent  in 
operating  the  line  without  signals.  It  was  held  that  such  in- 
juries were  the  result  of  the  risk  of  his  employment,  and  that  a 
non-suit  was  properly  entered.* 

Contributorx  Vegligokot  of  Employgeg. 

251.  An  employee  of  a  street  railway  company  is  guilty  of 
contributory  negligence  if  in  departing  from  a  car  bam  he 
chooses  out  of  the  possible  places  of  exit,  the  only  one  of  visible 
danger.^ 

An  employee  of  a  railway  company  in  traversing  or  de- 
parting from  a  car  bam  where  he  is  employed  is  bound  to  use 


5  Ortlip  V.  Philadelphia  &  West  Chester  Trac  Co.,  9  Dtst.  agi  (1900)  ; 
aflinned  by  198  Pa.  586  (1901.) 

6  Simmons  v.  Southern  Traction  Co.,  xrj  Pa.  5S9  (1904.) 

7  Collins  V,  Second  Avenue  Traction  Co.,  7  Super.  Ct  318  (1898) ;  16 
Pitts.  460  (189a) 
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the  same  degree  of  care  as  that  imposed  upon  users  of  the 
highways^  and  imposes  upon  him  an  obligaticm  to  use  reason- 
able care  for  his  own  safety  and  to  avoid  an  open  or  apparent 
danger. 

Plaintiff,  who  was  an  "extra"  conductor,  went  to  the  car 
bam  of  the  defendant  company  to  ask  for  work  and  having 
been  informed  that  there  was  no  car  for  him,  started  out  of 
the  car  bam,  and  in  passing  out  was  stmck  by  a  car.  Plaintiff 
aliened  that  he  would  not  have  been  stmck  if  the  motorman 
had  sounded  his  gong.  The  evidence  was  undisputed  that 
there  were  two  other  exits  familiar  to  the  plaintiff  from  the 
car  bam,  which  he  could  have  used  with  perfect  safety,  and 
that  the  exit  which  he  used  required  him  to  use  a  space  of  but 
a  few  inches,  where  if  a  motionless  car,  which  the  plaintiff 
knew  was  about  to  be  started,  should  move,  plaintiff  must  in- 
evitably be  crashed.  It  was  held  that  plaintiff  was  guilty  of 
contributory  negligence  and  could  not  recover  damages  from 
the  company.® 

The  rule  that  persons  about  to  cross  a  street  railway  track 
must  not  only  look  when  first  entering  the  street,  but  must  con- 
tinue  to  look  until  the  track  is  reached,  applies  to  motormen 
upon  street  railway  cars,  and  if  a  motorman  is  injured  by  fail- 
ure to  observe  this  rule,  he  cannot  recover  from  the  company, 
although  the  car  which  he  is  operating  has  the  right  of  way 
over  the  car  with  which  he  collides ;  the  motorman  first  reach- 
ing a  street  crossing  may  not  go  on  and  by  casting  the  whole 
burden  of  care  upon  the  other,  imperil  the  property  of  the  com- 
pany and  the  lives  of  his  passengers.* 

VeUow  BwvKnim, 

252.  A  man  employed  by  a  street  railway  company  to  sand 
the  tracks  is  a  fellow  servant  of  a  conductor.*® 

A  motorman  employed  by  a  street  passenger  railway  com- 
pany is  not  a  fellow  servant  of  an  employee  of  contractors  who 

8  Collins  V,  Second  Avenue  Tractioa  Co.,  7  Super.  Ct  318  (l8g8) ;  aS 
Pitts.  460  (1898.) 

9  Bobb  V.  Union  Trac.  Co.,  206  Pa.  a6s  (1903.) 

10  Smith  V.  Philadelphia  Traction  Co.,  aoa  Pa.  54  (1900.) 
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were  engaged  by  the  company  to  ballast  the  road  under  their 
supervision  and  control.  ^^ 

253.  In  an  action  against  a  street  railway  company  by  a 
conductor  in  the  employ  of  another  street  railway  company  to 
recover  damages  for  personal  injuries  suffered  in  a  collision 
between  the  car  upon  which  plaintiff  was  employed  and  a  car 
of  the  defendant,  the  case  is  for  the  jury  where  the  evidence  for 
the  plaintiff,  although  contradicted,  tended  to  show  that  the 
plaintiff's  car,  while  running  on  the  roadbed  of  his  own  com- 
pany ran  into  defendant's,  which  had  been  n^ligently  run  in 
front  of  plaintiff's  car  in  such  a  manner  as  to  render  a  collision 
inevitable." 

Deceased  was  a  conductor  of  a  car  of  defendant  company. 
It  appeared  that  his  car  had  been  stopped  at  the  terminus  of 
the  line  for  the  purpose  of  enabling  an  inspector  to  test  the 
electrical  appliances.  While  the  inspection  was  being  made 
the  motorman  stood  upon  the  ground  within  arm's  length  of 
the  controller  handle  and  assisted  the  assistant  inspector  in 
manipulating  the  controller.  The  inspector  was  within  the 
car,  as  was  also  the  conductor.  The  test  occupied  but  a  few 
moments  of  time,  and  when  it  was  over  the  inspector  signified 
that  the  test  was  completed,  and  there  was  some  evidence  to 
show  that  upon  the  completion  of  the  test  the  inspector  said 
"All  right,  put  on  your  pole."  Immediately  afterward  the  as- 
sistant inspector  stepped  down  from  the  front  platform.  The 
motorman  was  in  the  act  of  stepping  upon  the  platform  to  take 
his  regular  place,  when  the  car  suddenly  started  and  ran  a  dis- 
tance of  its  own  length  and  stopped.  A  cry  was  heard  and 
the  conductor  was  found  lying  crushed  beneath  the  end  of  the 
car.  The  deceased  had  untied  the  trolley  pole  from  the  rear 
platform  as  was  his  custom  at  this  point,  had  swung  the  pole 
around  to  the  other  end  of  the  car  and  immediately  upon  its 
coming  in  contact  with  the  overhead  wire  the  car  had  started 
and  run  against  him,  knocking  him  down  and  crushing  out  his 

11  Ortlip  V.  Philadelphia  &  West  Chester  Trac.  Co.,  9  Dist  291  (1900) ; 
aJfimied  by  198  Pa.  5S6  (1901.) 

12  Wetzd  V.  Philadelphia  Traction  Co.,  184  Pa.  407  (1898.) 
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life.  The  inference  to  be  drawn  fnnn  the  testimony  was  that 
the  controller  had  been  left  open  for  the  reception  of  the  power, 
since  power  could  only  be  communicated  to  the  car  when  the 
controller  was  open  and  when  at  the  same  time  the  trolley  pole 
was  upon  the  wire.  It  was  held  that  there  was  no  evidence  of 
any  negligence  on  the  part  of  the  company,  and  the  deceased 
was  not  entitled  to  recover.^* 

Two  street  railway  companies  used  a  double  track  in  com- 
mon to  a  point  where  the  cars  of  the  defendant  turned  to  the 
south  on  a  switch  to  reach  their  terminus.  As  a  west-bound 
car  of  this  company  turned  on  the  switch  it  collided  with  an 
east-bound  car  of  the  other  company  on  the  south  trade  In 
an  action  by  the  conductor  of  tlie  west-bound  car,  who  was 
injured  by  the  alleged  n^Iigence  of  the  motorman  of  the  west- 
bound car,  it  was  held  that  the  Act  of  1868  did  not  apply." 

Although  a  witness  has  testified  that  an  accident  to  a  con- 
ductor was  caused  by  the  fact  that  a  street  railway  company 
had  abolished  the  use  of  sand  on  its  cars  and  had  refused  to 
supply  sand  on  the  cars,  he  may  be  permitted  on  cross-exami- 
nation to  testify  that  after  the  company  abandoned  the  use  of 
sand  on  the  cars  they  had  established  a  new  system  by  which 
a  man  was  placed  on  the  tracks  to  place  sand  on  the  streets 
wherever  needed.^* 

13  Shisgard  v.  Union  Traction  Co.,  201  Pa.  562  (1900.) 

14  Wetzel  V.  Philadelphia  Trac  Co.,  184  Pa.  407  (1898.) 

15  Smith  V.  Philadelphia  Traction  Co.,  202  Pa.  54  (1902.) 
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TRAVELING  ON  SUNDAY. 


254.  Operating    Street    Cars    on  255.  What  Trains  are  Necessities. 

Sunday.  256.  Repairing  Cars  on  Sunday. 

Operating  Street  Can  on  Sunday. 

254.  The  running  of  street  cars  on  Sunday  in  a  large  city  and 
its  suburbs  is  a  necessity  and  is  not  in  violation  of  the  Act  of 
1794.  "The  question  whether  a  given  act  is  a  work  of  neces- 
sity or  not  depends  not  upon  the  conditions  and  situations  as 
they  existed  in  1794,  or  fifty  or  thirty-five  years  ago,  but  upon 
conditions  as  they  presently  exist.  What  was  deemed  a  neces- 
sity generations  ago  may  not  be  looked  upon  as  a  necessity  to- 
day; and  what  was  not  thought  of  even  as  a  convenience  no 
more  than  a  generation  ago,  may  very  well  be  and  is  in  some 
instances,  a  necessity  to-day.  The  universal  usage  of  the  pres- 
ent time  is  valuable  testimony  upon  the  question  whether  a 
thing  is  presently  a  necessity  or  not ;  and  the  most  enlightened 
opinion  based  upon  conditions  as  they  existed  thirty-five  or 
fifty  years  ago,  is  not  at  all  conclusive  of  that  question  to-day. 
Having  regard  to  conditions  as  we  know  them  to  be  at  the 
present  time  the  necessities  of  the  people  of  a  large  city,  the 
necessities  of  persons  residing  in  the  suburbs  and  so  many 
other  obvious  considerations,  that  it  would  be  a  waste  of  time 
to  enumerate  them,  I  am  of  the  opinion  and  so  decide  that 
the  running  of  street  cars  on  Sunday  is  not  a  violation  of  the 
Act  of  1794/'^ 

Wliat  Trains  Are  Keceesities. 

255.  Mail  and  church  trains  and  trains  carrying  fast  or  per- 
ishable freights  are  necessities  within  the  meaning  of  the  Act 

I  Com.  ex  rel  v.  Berks  County  Prison  Warden,  11  Dist  45  (1901), 
per  Endlich,  J. 
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of  1794.  Doubted,  whether  a  limited  number  of  passenger 
trains  would  not  now  be  oxisidered  a  necessity  within  the 
meaning  of  the  Act.* 

Bepalrliig  Oan  o&  Sunday. 

256.  Where  the  employees  of  a  railroad  company  in^)ected 
and  repaired  certain  cars  on  Sunday,  which  was  necessary  in 
order  for  the  railroad  to  run  certain  trains  and  the  wcM-k  per- 
formed was  necessary  to  keep  the  road  open  and  the  cars  in 
running  condition,  such  work  is  a  "work  of  necessity"  within 
the  meaning  of  the  Act  of  April  22,  1794.' 

2  Com.  V.  Robb,  3  Dist  701  (1894) ;  17  P^  C.  C.  R.  350  (1894.) 

3  Com.  V.  Robb^  3  Dist  701  (1894) ;  i7  Pa.  C.  C  R.  350  (1894.) 
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OFFICERS  AND  AGENTS. 

357.  Company  Bound  by  Acts  of  258.  President  and  Directors. 

Agents. 

Company  Bound  by  Acts  of  Agents^ 

257.  A  check  drawn  by  the  treasurer  of  a  street  railway  com- 
pany without  a  formal  order  of  the  directors,  as  required  by  the 
by-laws  and  endorsed  by  the  president,  is  good  in  the  hands  of 
cme  without  knowledge  of  the  by-laws,  where  it  appears  that 
the  president  had  deposited  in  the  company's  accotmt  a  sum  out 
of  his  own  moneys  sufficient  to  meet  the  check,  and  the 
company  had  appropriated  this  sum  to  other  corporate  pur- 
poses.* 

The  by-laws  of  a  corporation,  upon  their  adoption,  become 
written  into  the  charter  and  put  parties  who  deal  with  the  cor- 
poration upon  notice,  in  trading  with  the  officers  of  the  cor- 
poration as  to  the  extent  and  power  of  such  officer,  and  this 
whether  the  specific  by-law  has  been  brought  home  to  them  or 

not* 

Where  the  common  seal  of  a  corporation  is  affixed  to  an  in- 
strument and  the  signatures  of  the  proper  officers  are  proved, 
the  courts  will  presume  that  the  officers  did  not  exceed  their 
authority,  and  the  seal  itself  is  prima  facie  evidence  that  it  was 
affixed  by  proper  authority.* 

An  agreement  entered  into  by  an  officer  of  a  railroad,  on 

1  Wayne  Title  &  Trust  Co.  v,  Schuylkill  Elec.  Ry.  Co.,  191  Pa.  90 

2  Wayne  Title  &  Trust  Co.  v.  Schuylkill  Electric  Ry.  Co.,  191  Pa.  90 
(1899);  Worthington  v.  Schuylkill  Elec.  Ry.  Co.,  195  Pa.  211  (1900.) 

3  Little  Saw  Mill  Valley  Turnpike  Co.  v.  Federal  &  Pleasant  Valley 
Pass.  Ry.  Co.,  194  Pa.  144  (1899.) 
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the  faith  of  which  a  turnpike  company  acted,  cannot  be  re- 
pudiated by  the  railroad  company,  upon  the  allied  lack  of 
authority  of  the  officer  to  make  the  agreement,  after  the  com- 
pany has  reaped  the  benefits  of  the  agreement.* 

A  street  railway  company  is  estopped  from  denying  the  va- 
lidity of  a  contract  made  by  its  officers,  where  it  was  submit- 
ted at  a  stockholders  meeting,  approved  by  its  attorneys  and 
by  a  large  number  of  its  stockholders  and  no  objection  was 
made  till  six  years  after  its  execution." 

Pretid«nt  and  DIreeton. 

258.  Where  the  president  of  a  railroad  company,  or  in  his 
absence,  the  vice  president  has  been  authorized  by  the  board  of 
directors  to  execute  a  written  contract,  it  is  not  within  the 
province  of  a  mere  director  to  execute  the  contract.* 

The  president  of  a  railroad  c<xnpany,  who  was  practically 
the  owner  of  all  its  shares,  procured  an  agreement  frcxn  the 
president  of  a  slate  company  to  ship  all  of  their  product  over 
their  line.  The  agreement  was  not  authorized  by  the  direc- 
tors or  known  to  any  of  them,  except  the  president  of  the  rail- 
road company,  who  was  also  a  director  of  the  slate  company. 
Under  the  by-laws  the  president  had  no  authority  to  make 
such  a  contract,  and  there  was  in  addition,  no  evidence  to  show 
that  the  slate  company  ever  ratified  the  contract  It  was  held 
that  such  a  contract  could  not  be  specifically  enforced  by  the 
railroad  company.^ 

An  electric  railway  company  cannot  be  held  liable  on  an 
indorsement  of  a  promissory  note  by  its  president  where  it  ap- 
pears that  the  president  had  no  authority  under  the  by-laws  to 
make  the  indorsement,  that  the  corporaticm  received  no  bendit 


4  Johnstown  &  Scalp  Level  Turnpike  Co.  v,  Johnstown  Pass.  Ry.,  4 
Dist.  594  (1895.) 

5  South  Side  Pass.  Ry.  v.  Second  Avenue  Pass.  Ry.,  191   Pa.  492 
(1899) ;  29  Pitts.  435  (1899.) 

6  Gaynor  v.  Williamsport  &  North  Branch  R.  R,  189  Pa,  5  (1899.) 

7  Bangor  &  Portland  Railway  Company  v,  American  Bangor  Slate 
Company,  203  Pa.  6  (1902)  ;  affirming  8  North.  141  (190a.) 
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from  it,  and  that  there  was  no  course  of  dealing  between  the 
parties  which  misled  the  plaintiff.^ 

The  directors  of  a  railroad  company  are  not  entitled  to  com- 
pensation for  services,  in  the  absence  of  any  contract  or  by- 
law authorizing  such  payment,  made  prior  to  the  rendering  of 
the  services.* 

8  Worthington  v.  Schuylkill  Electric  Ry.  Co.,  195  Pa.  211  (1900); 
affirming  s.  c.  10  Super.  Ct  117  (iSqql) 

9  Grafner  v.  Pittsburgh,  Neville  Island  &  Coraopolis  Street  Ry.,  207 
Pa.  217  (1903.) 
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262.  Railroad  Contractors. 

Ck^ntraets  Ultra  Vires. 

259.  Street  railway  companies  have  not  the  corporate 
power  to  lease  advertising  space  in  their  cars,  but  a  person 
who  has  leased  such  space  cannot,  after  he  has  enjoyed  the 
advantages  of  his  contract,  repudiate  his  contract  on  the  ground 
of  its  being  ultra  vires.* 

GonstmctioiL  Gontracta. 

260.  A  mortgage  given  by  a  railroad  company  after  debts 
to  contractors  and  others  had  been  incurred,  is  only  illegal  and 
void  tuider  the  joint  resolution  of  January  21,  1843,  P*  L*  367* 
as  against  ''such  contractors,  laborers  and  workmen."  As  be- 
tween the  parties  to  the  mortgage  and  as  against  all  other  per- 
sons the  mortgage  is  valid.** 

Where  a  construction  contract  between  a  railroad  company 
and  contractors,  stipulates  that  fifteen  per  cent,  of  all  esti- 
mates should  be  retained  by  the  company,  but  were  not  so 
retained,  and  subsequently  the  company  brought  suit  for 
abandonment  of  the  work,  the  contractors'  sureties  can  set  off 
the  amoimt  of  the  said  fifteen  per  cent,  against  any  claim  of 
the  company  on  account  of  expenditures  by  reason  of  such 

I  Pittsburg:  &  Birmingham  Trac.  Co.  v,  Seidel,  19  Pa.  C.  C.  R.  463 
(i8g6)  ;  6  Dist  414  (i8g6)  ;  27  Pitts.  441  (1896.) 

I*  Fidelity  Title  &  Trust  Co.  v.  Schenley  Park  &  Highlands  Ry.  Co., 
189  Pa.  363  (1899) ;  29  Pitts.  371  (1899^) 
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abandonment,  but  not  against  the  penalty  of  the  bond,  inde- 
pendent of  expenditures.' 

An  arbitration  clause  in  a  contract  for  the  construction  of 
a  railroad  provided  as  follows:  'The  decision  of  the  en- 
gineer shall  be  final  and  conclusive  in  any  dispute  which  may 
arise  between  the  parties  to  this  agreement  relative  to  or  touch- 
ing the  same,  and  each  and  every  of  said  parties  do  hereby 
waive  any  right  of  action,  suit  or  suits,  or  any  other  remedy  in 
law  or  otherwise  by  virtue  of  the  covenants  herein  contained, 
so  that  the  decision  of  the  engineer  shall  in  the  nature  of  an 
award  be  final  and  conclusive  on  the  rights  and  claims  of  said 
parties.''  It  was  held  that  this  clause  did  not  apply  where  no 
claim  is  made  for  work  done  under  the  contract  and  the  con- 
tract itself  has  been  rescinded  and  the  contractor  is  suing  to 
recover  for  the  loss  of  the  contract.  Mr.  Justice  Potter  in 
discussing  the  construction  of  this  clause  said :  ''This  precise 
question  was  considered  by  Judge  Elcock  in  McGovem  v. 
Bockius,  lo  Phila.  438.  He  was  dealing  with  a  similar  state 
of  facts,  and  the  clause  providing  for  submission  to  the  en- 
gineer was  almost  identical  in  its  form  with  that  now  before 
us.  Speaking  with  careful  discrimination  he  there  says :  'We 
cannot  conceive  that  the  language  of  this  agreement  contem- 
plates that  the  estimate  of  the  engineer  should  be  given  on  the 
rescission  of  the  contract  It  would  not  be  a  natural  inter- 
pretation of  it.  The  duties  of  the  engineer  render  his  decis- 
ion valuable  and  conclusive  upon  disputes  as  to  the  quantity, 
quality,  and  kind  of  work,  the  change  of  route,  and  as  to  nu- 
merous questions  relating  to  the  construction  of  the  road ;  and 
hence  the  stipulation  in  all  railroad  contracts  making  his  de- 
cision final.  This  was  to  avoid  litigation  as  to  these  very  nice 
questions,  which  are  best  determined  upon  the  ground,  but  it 
was  never  intended  that  the  engineer  should  usurp  the  pro- 
vince of  the  jury,  and  upon  the  rescission  of  the  contract,  de- 
termine the  contractor's  damages  for  the  loss  of  his  bargain. 
It  can  hardly  be  supposed  that  a  contractor  would  put  this 
power  in  the  hands  of  the  company's  engineer ;  at  all  events  it 
should  not  be  inferred  from  doubtful  language  in  the  agree- 
ment' " 

2  Perry  County  R.  R.  v.  Maginnis,  12  Lane.  149  (1895.) 
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"The  question  here  involved  is  also  squarely  ruled  by  Lau- 
man  v.  Young,  31  Pa.  306,  as  was  there  said  with  emphasis: 
'The  right  of  trial  by  jury  will  not  be  taken  away  "by  implica- 
tion merely  in  any  case ;  it  must  appear  in  all  cases  that  the  par- 
ties have  agreed  to  dispense  with  it' 

"The  same  doctrine  was  applied  and  emphatically  enforced 
by  our  Brother  Brown,  in  Chandley  Brothers  and  Company  v. 
Cambridge  Springs  Boro.,  200  Pa.  230,  where  we  held  that  be- 
fore the  decision  of  the  engineer  should  be  considered  final 
and  conclusive,  it  must  clearly  appear  that  such  power  was 
given  to  him. 

"In  the  present  case  the  submission  clause  in  the  contract 
cannot  properly  be  construed  to  constitute  the  engineer  the 
final  umpire,  to  determine  the  plaintiff's  right  to  recover  for 
damages  for  the  loss  of  the  contract."' 

Agre«iii«nt  to  Build  Gonnaeting  Sallroad. 

261.  Where  two  railroad  companies  contract  to  build  a  con- 
necting railroad  for  their  joint  use,  the  expense  of  maintaining 
which  was  to  be  in  proportion  to  the  actual  tonnage  represented 
by  the  two  companies,  and  no  time  limitation  is  menticxied  in 
the  contract,  the  rights  of  the  companies  under  the  contract 
are  those  of  tenants  in  common,  and  neither  party  has  the 
power  to  change  it  without  the  consent  of  the  other.  Such 
a  contract,  however,  is  not  irrevocable,  and  either  party  may 
give  suitable  notice  of  its  purpose  to  withdraw  from  the  ar- 
rangement at  and  after  a  day  named.  Thereafter  if  the  parties 
cannot  readjust  their  relations  to  each  other,  the  courts  must 
make  such  ad  interim  orders  as  will  protect  the  rights  of  the 
parties  and  secure  the  preservation  and  operation  of  the  road.^ 

Bailroad  Contractors.  v 

262.  Contractors  engaged  in  the  construction  of  the  road 
bed  of  a  railroad  are  not  within  the  contemplation  of  the  Act 
of  May  20,  1 89 1,  which  requires  the  semi-monthly  payment  of 


3  Dobbling  v.  York  Springs  Railway  Co.,  203  Pa.  628  (1903)  ;  reversing 
16  York  92  (1902)  ;  see  also  207  Pa.  123  (1903.) 

4  Philadelphia  &  Reading  R.  R.  v.  River  Front  R.  R.,  168  Pa.  357 
(1895.) 
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wages  to  employees ;  the  act  applies  only  to  employers  engaged 
in  the  business  of  ^'mining  or  manufacturing.  "'^ 

As^reemtnt  as  to  Freight. 

263.  An  agreement  by  a  corporation  owning  a  furnace  and 
ore  land  to  give  all  its  traffic  to  a  railroad  company  in  consid- 
eration of  the  latter  subscribing  to  its  bonds,  is  based  upon  a 
sufficient  consideration,  and  does  not  violate  the  Constitution 
of  Pennsylvania.  Such  a  contract  may  be  specifically  en- 
forced by  a  court  of  equity.* 

Contract  as  to  KtcIhsIvo  Prlvlloges  at  Stattons. 

264  A  railroad  company  may  contract  with  one  person  to 
furnish  the  means  to  carry  incoming  passengers,  or  their  bag- 
gage and  merchandise  from  its  stations,  and  may  award  to 
him  the  exclusive  right  to  solicit  the  patronage  of  such  passen- 
gers.^ 

Oontract  as  to  Tolls. 

265.  Where  a  traction  company  entered  into  a  contract  with 
a  bridge  company  that  it  would  pay  tolls  in  consideration  of 
the  bridge  company  building  an  extension  to  the  bridge  for  the 
use  of  its  cars,  it  is  no  defence  in  an  action  to  recover  the  toll, 
that  a  municipality  had  acquired  ownership  of  the  bridge  com- 
pany.® 

5  Com.  V.  Marsh,  3  Dist.  489  (1894.) 

6  Bald  Eagle  Valley  R.  R.  Co.  v.  Nittany  Val.  R.  R.,  171  Pa.  264 

(i8P5.) 

7  Philadelphia  &  Reading  Ry.  v.  Godfrey,  17  York  37  (1903) ;  19 
Montg.  129  (1903) ;  38  Pa.  C.  C.  R.  326  (1903) ;  13  Dist.  6  (1903.) 

8  Monongahela  Bridge  Co.  v.  Pittsburg  &  Birmingham  Trac.  Co.,  30 
Pitts.  115  (1899.) 
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L«AM  Kust  be  Based  on  LegitlatiTe  Authority. 

266.  A  railroad  company  has  no  right  to  lease  its  fran- 
chises and  road  unless  it  has  a  legislative  grant,  either  in  ex- 
press terms,  or  by  necessary  implication.^ 

The  officers  of  a  railroad  company,  organized  in  New  York, 
entered  into  a  contract  with  other  parties,  in  which  the  rail- 
road was  not  a  party,  by  which  they  were  to  share  in  the  pro- 
fits arising  from  the  construction  and  equipment  of  the  rail- 
road. Subsequently  the  railroad  company  was  merged  and 
consolidated  with  a  railroad  company  organized  under  the 
laws  of  this  State. 

It  appeared  that  the  contract  which  was  made  in  New  York, 
although  void  in  this  State,  being  in  violation  of  Article  17, 
Sec.  6,  of  the  Constitution,  and  the  Act  of  May  15,  1874,  P.  L. 
178,  was  not  void  in  New  York,  and  not  open  to  collateral  at- 
tack, though  voidable  by  the  corporation.  It  was  held  that 
the  contract  might  be  enforced  in  Pennsylvania. 

Mitchell,  J.,  said:  "It  is  very  doubtful  whether  even  as 
regards  the  corporation  itself,  contracts  legally  made  by  it, 
could  be  invalidated  by  a  subsequent  act  of  merger,  but  how- 
ever that  may  be,  it  is  clear  that  no  such  effect  could  be  pro- 
duced upon  a  private  contract  between  individuals  to  which  the 
corporation  was  not  a  party.  Contracts  valid  by  the  law  of  the 
place  and  time  where  they  are  made  and  are  to  be  performed, 

I  Van  Steuben  v.  Central  R.  R.  of  New  Jersey,  178  Pa.  367  (1896.) 
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are  valid  everywhere.  Being  a  New  York  contract  between  in- 
dividuals and  valid  there,  when  made,  it  could  not  be  invali*^ 
dated  by  a  subsequent  act  of  merger  by  the  corporation  where- 
by the  latter  became  subject  to  Pennsylvania  law/'* 

An  inclined  plane  company,  organized  under  the  special  Act 
of  March  23,  1870,  P.  L.  (1871)  1462,  with  power  to  con- 
struct an  inclined  plane  passenger  railway  with  ''all  the  pow- 
ers and  privileges  as  are  contained  in  the  act  rq^lating  rail- 
road companies,  approved  February  19,  1849,**  has  authority  to 
lease  its  whole  system  to  a  passenger  railway  company  where 
one  of  the  railway  lines  of  the  lessor  forms  a  continuous  route 
with  the  road  of  the  lessee,  notwithstanding  the  break  made 
by  the  inclined  plane.' 

Bl^ht  of  stockholders  to  Bostrain  Kerg«r. 

267.  A  railroad  lease,  executed  after  the  lessee  had  acquired 
the  majority  of  the  stock  of  the  lessor,  ratified  by  a  majority  of 
the  stockholders,  and  not  questioned  for  more  than  twenty- 
seven  years,  will  not  be  set  aside  on  complaint  of  minority 
stockholders,  where  the  specific  causes  of  complaint  do  not 
clearly  appear  to  be  fraudulent.  If  a  stockholder  delay  six 
years  after  acquiring  stock  and  then  files  a  bill  to  annul  a  lease, 
he  is  guilty  of  laches.* 

Coxmeetion  of  Bailroads. 

268.  The  Act  of  April  4,  1868,  P.  L.  62,  contemplates  a 
mechanical  connection  between  two  railroads  of  similar  gauge, 
so  as  to  permit  the  running  of  cars  from  one  road  to  another. 
In  proceedings  under  the  act  to  establish  such  a  connection  the 
jury  is  limited  to  such  questions  as  the  determination  of  .the 
point  at  which  one  of  the  roads  must  be  broken,  what  switches 
and  sidings  shall  be  constructed  by  the  road  seeking  the  con- 
nection, what  watchmen  or  other  employees  shall  be  appointed 
to  guard  against  danger,  and  which  of  the  roads  shall 
appoint  and  pay  them.     The  jury  has  nothing  to  do  with 


2  Rumsey  v.  New  York  &  Pennsylvania  R.  R.,  203  Pa.  579  (1902.) 

3  Hampe  v.   Pittsburgh  &  Birmingham  Traction   Co.,   165   Pa.  468 

(1895) ;  2s  Pitts.  413  (1895.) 

4  Wolf  V,  Pennsylvania  R.  R.,  et  al.,  195  Pa.  91  (190a) 
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carrying  out  the  purpose  of  the  connection,  it  cannot  trans- 
fer from  one  of  the  roads  to  the  other,  whether  with  or  with- 
out compensation,  lands,  right  of  way,  station,  yards,  water, 
joint  control  or  other  valuable  property  or  franchise.*^ 

A  railroad  of  the  State  of  New  Jersey,  which  leased  a  rail- 
road belonging  to  a  corporation  of  tiie  State  of  Pennsyl- 
vania, has  no  power  to  execute  a  lease  of  the  railroad  in  Penn- 
sylvania, together  with  its  own  road  to  another  corporation  of 
the  State  of  New  Jersey  whose  railroad  is  not  in  any  way  con- 
nected with  the  railroad  of  the  corporation  of  Pennsylvania. 
In  such  a  case  the  law  of  Pennsylvania  controls,  and  the  lease 
is  invalid  under  the  Acts  of  April  23,  1861,  P.  L.  140,  and 
February  17,  1870,  P.  L.  31,  which  require  that  the  roads  of 
the  lessor  and  lessee  shall  be  connected  either  directly  or  by  an 
intervening  railroad.* 

CoTenants  by  Lessor. 

269.  Where  a  railroad  company  leases  another  railroad  for 
nine  hundred  and  ninety-nine  years,  and  covenants  to  keep  it 
in  good  order  and  condition,  and  use  all  proper  and  reasonaUe 
means  to  maintain  and  increase  its  business,  and  thereafter 
the  lessor  becomes  practically  the  owner  of  another  railroad 
having  the  same  general  direction  as  the  leased  road  with  prac- 
tically the  same  termini,  the  lessor  does  not  violate  its  coven- 
ant with  the  lessee  by  shipping  large  amounts  of  freight  over 
its  own  road  when  the  carrying  of  such  freight  over  the 
leased  road  would  have  been  impracticable,  on  account  of  the 
latter's  heavy  grade,  curvatures  and  ancient  method  of  con- 
struction.^ 

LUbiUtlM  of  LMSor. 

270.  If  a  railroad  company  has  legislative  authority  to 
lease  its  road  to  another,  a  lease  made  in  pursuance  thereof, 
exempts  the  lessor  from  liability  for  negligence  in  the  opera- 

5  Altoona  &  Philipsburg  Connecting  R.  R.  r.  Beech  Creek  R.  R.,  177 
Pa.  443  (1896.) 

6  Van  Steuben  v.  Central  R.  R.  of  New  Jersey,  178  Pa.  367  (i8g6.) 

7  Catawissa  R.  R.  tr.  Phila.  &  Reading  R.  R.,  16S  Pa.  544  (1895) ;  ^- 
finning  3  Dist  iii  (1894.) 
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tion  of  the  road  by  the  lessee,  if  no  control  is  reserved  to  the 
lessor." 


IdabiUtlMof 

271.  Where  the  lessee  in  a  railroad  lease  covenants  to  pay 
rental  and  also  to  build  certain  connecting  railroads,  without 
naming  any  time  within  which  they  are  to  be  built,  although 
the  understanding  of  the  parties  was  that  they  were  to  be 
constructed  within  a  year  or  more  from  the  date  of  the  lease, 
and  the  lessee  fails  to  pay  the  rent  or  to  build  the  connections, 
a  court  of  equity  will  not  decree  a  forfeiture  of  the  lease,  but 
will  fix  a  reasonable  time  within  which  the  rent  must  be  paid, 
and  the  connections  built,  or  the  property  surrendered  to  the 
lessor.* 

Where  a  railroad  company  leases  the  property  and  franchises 
of  another  railroad  company,  and  covenants  in  the  lease  to 
pay  operating  expenses  and  to  apply  the  surplus  of  earnings, 
if  sufficient  for  that  purpose,  to  the  pajrment  of  the  coupons  for 
interest  on  the  underlying  first  mortgage  bonds  of  the  lessor 
company  previously  issued,  the  holder  of  such  coupons  has  no 
right  of  action  against  the  lessee  to  recover  the  amounts  of 
the  coupons.*^ 

A  lessee  of  a  railroad  is  not  liable  for  an  injury  to  land 
caused  by  the  original  construction  of  a  railroad  bridge,  and 
not  by  the  operation  of  the  railroad  over  it.^* 

Where  the  owners  of  land  upon  which  a  narrow  gauge  rail- 
road had  been  built,  lease  the  land  with  the  proviso  that  the 
lessee  will  not  interfere  with  the  present  coal  railroad,  the 
lessees  have  no  right  to  replace  the  narrow  gauge  railroad  by 
a  standard  gauge  railroad,  neither  have  they  any  standing  in 
a  court  of  equity  for  a  decree  declaring  their  use  of  the  strip 
exclusive  on  the  mere  averment  that  the  coal  has  been  ex- 

8  Scziwak  v,  Phila.  &  Reading  R.  R.  and  Lehigh  Valley  R.  R.,  4  Dist. 

339  (1895.) 

9  Pittsburg,  Johnstown,  Ebensburg  &  Eastern  R.  R.  v.  Altoona  & 
Beech  Creek  R«  R.,  196  Pa.  452  (1900.) 

10  Freeman  v,  Pennsylvania  R.  R.,  173  Pa.  274  (1896) ;  affirming  3  Dist. 
733  (1894) ;  16  Pa.  C  C.  R.  346  (1894.) 

11  Kearney  v.  Central  R.  R.  Co.  of  New  Jersey,  167  Pa.  362  (1895.) 
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haustedy  without  any  proof  that  the  lessors  had  abandoned  the 
right  reserved.** 

Where  one  railroad  company  leases  the  property  and  fran- 
chises of  another  railroad  company  and  the  lessee  covenants 
''to  pay  all  taxes  now  or  hereafter  imposed  by  law  upon  the 
property  demised,  and  the  earnings  from  or  business  thereof/' 
and  the  lease  specially  describes  the  property  demised,  but 
fails  to  mention  the  lessor's  capital  stock,  the  State  tax  thereon 
must  be  paid  by  the  lessor.  In  such  case  this  construction  of 
the  lease  is  of  importance  in  reaching  a  result  when  such  a  con- 
struction has  been  accepted  by  the  parties  themselves  for  a 
period  of  thirty  years.** 

A  covenant  by  a  lessee  ''to  pay  all  taxes  now  or  hereafter 
imposed  by  law  upon  the  property  hereby  demised  and  the 
earnings  from  or  business  thereof,"  cannot  be  construed  to 
cover  the  shares  of  the  capital  stock  of  the  lessor  company,  or 
the  property  or  franchises  upon  which  the  valuation  was  made 
for  purposes  of  taxation  after  the  lease.** 

Where  one  railroad  leases  the  property  and  franchises  of 
another,  and  the  corporate  identity  of  the  lessor  omipany  is 
maintained,  the  lessee  may  exercise  the  statutory  powers  of  the 
lessor,  although  the  exercise  of  them  inures  partly  to  the  ad- 
vantage of  the  lessee.*' 

ArbitratlozL  Olause. 

272.  An  arbitration  clause  in  a  railroad  lease,  providing  for 
the  selection  of  referees,  is  not  rendered  ill^fal  by  the  fact  that 
the  lessee  is  the  owner  of  a  majority  of  stock  of  the  lessor  com- 
pany.** 


12  Phillips  V.  Pittsburg,  Virginia  &  Charleston  Ry.  Co.,  189  Pa.  309 

(1899.) 

13  Erie  &  Pittsburg  R.  R.  tr.  Pennsylvania  R.  R.,  11  Dist  254  (1902)  ;  26 

Pa.  C  C  R.  641  (1902.) 

14  Erie  &  Pittsburgh  R.  R.  Co.  v.  Penna.  R.  R.,  208  Pa.  506  (1904.) 

15  Glaser  v.  Glenwood  R.  R.  Co.,  208  Pa.  328  (1904.) 

16  Wolf  V,  Pennsylvania  R.  R.  et  al,  195  Pa.  91  (1900.) 
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273.  A  railroad  company  which  has  leased  its  road  to  an- 
other railroad  company  cannot  collect  the  rental  by  distress,*^ 

274.  A  court  of  equity  will  not  declare  a  railroad  lease  null 
and  void  as  between  the  parties  to  it,  on  the  ground  of  ultra 
vires,  after  the  lease  has  been  executed  and  the  lessor  has  en- 
joyed some  of  the  benefits  of  it.*' 

Where  a  decree  of  forfeiture  of  a  railroad  lease  entered  be- 
cause of  failure  to  perform  a  covenant  to  build  certain  miles  of 
railroad  has  been  modified  by  the  Supreme  G>urt  so  as  to 
extend  the  time  for  the  performance  of  the  covenant,  a  writ 
of  assistance  should  not  be  granted  to  the  lessor  before  the  ex- 
piration of  the  extended  time,  but  a  decree  granting  such  a 
writ  will  not  be  reversed  where  at  the  time  it  was  issued  only 
five  days  remained  in  which  to  build  fifty  or  sixty  miles  of 
railroad.** 

On  an  application  for  a  writ  of  assistance  to  place  a  lessor 
in  possession  of  leased  property  after  a  decree  of  forfeiture  of 
the  lease,  the  court  will  consider  as  finally  adjudicated  all  ques- 
tions relating  to  the  right  of  forfeiture  as  finally  adjudicated  in 
the  former  proceedings.*® 

Street  Ballways. 

275.  Street  railways  may  be  consolidated  under  the  Rail- 
road Act  of  May  i6,  1861,  and  the  Act  of  1889,  as  to  street 
railways  does  not  affect  their  manner  of  consolidation  under 
the  Act  of  1861." 

A  street  railway  is  included  within  the  term  "railroads,"  used 


17  PittstMirg,  Johnstown,  EbenstMirg  &  Eastern  R.   R.  u  Altoona  & 
Beech  Creek  R.  R.,  196  Pa.  452  (190a) 

18  Pittsburg,  Johnstown,  Ebensburg  &  Eastern  R.  R.  v.  Altoona  & 
Beech  Creek  R.  R.,  196  Pa.  452  (1900.) 

19  Pittsburg,  Johnstown,  Ebensburg  &  Eastern  R.  R.  v.  Altoona  ft 
Beech  Creek  R.  R.,  203  Pa.  108  (1902) ;  see  s.  c  196  Pa.  452  (190a) 

20  Pittsburg,  Johnstown,  Ebensburg  &  Eastern  R.  R.  v.  Altoona  & 
Beech  Creek  R.  R.,  203  Pa.  108  (1902)  ;  see  s.  c.  196  Pa.  452  (190a) 

21  Robinson  v,  Wilkinsburg  &  East  Pittsburgh  Str.  Ry.,  32  Pitts.  369 
(1902.) 
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in  the  Act  of  May  16,  1861,  P.  L.  702,  and  a  merger  and  con- 
solidation of  street  railways  under  that  Act  is  lawful  and  not 
in  conflict  with  the  Act  of  May  15,  1895.** 

The  provisions  of  the  Acts  of  February  17,  1870,  March  22, 
1887,  and  May  15,  1895,  authorizing  leases  by  street  passen- 
ger railway  companies,  are  comprehensive  enough  to  include 
all  such  companies,  without  regard  to  the  motor  power  or 
means  of  propulsion  used  by  them.  Unanimous  consent  is  not 
requisite  to  a  valid  lease  of  a  railway  company.  Unless  the  char- 
ter provides  otherwise,  the  votes  of  a  majority  of  the  shares  is 
all  tiiat  is  required.** 

A  traction  company,  incorporated  under  the  Act  of  March 
22,  1887,  may  lease  other  railway  lines  and  operate  its  cars 
over  such  leased  lines,  at  least  so  far  as  they  are  constructed 
within  borough  limits.** 

Where  a  street  railway  company  incorporated  prior  to  the 
Constitution  of  1874,  leases  its  property  without  l^slative 
authority  to  a  company  organized  under  general  acts,  a  bor- 
ough whose  consent  to  the  use  of  its  streets  by  the  railway 
company  was  not  required  by  the  Act  has  no  standing  to  ob- 
ject to  the  lease.  The  Commonwealth  is  the  only  party  au- 
thorized to  inquire  whether  railroad  corporations  have  vio- 
lated their  charter  rights.**^ 

The  title  of  the  Act  of  March  22,  1887,  P.  L.  9,  is  broad 
enough  to  cover  the  power  conferred  by  clause  8,  Sec.  i  of  the 
Act  authorizing  motor  companies  "to  lease  the  property  and 
franchises  of  passenger  railways  which  they  may  desire  to 
operate  and  to  operate  said  railways,"  and  under  said  clause 
street  railway  companies  have  the  implied  power  to  lease  motor 
power  companies.** 


22  Pennsylvania  R.  R.  v.  Inland  Trac  Co.  and  Phila.  &  Lehigh  Vallqr 
Trac.  Co.,  18  Montg.  150  (1902.) 

23  O'Neill  V,  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.,  9  Dist  2 

(1899.) 

24  Conshohocken  Borough  v,  Conshohocken  Ry.,  206  Pa.  75  (1903) ;  af- 

finning  18  Montg.  95  (1901.) 

25  Minersville  Borough  v.  Schuylkill  Electric  Ry.  and  Pottsville  Union 
Traction  Co.,  26  Pa.  C.  C.  R,  loi  (1902) ;  11  Dist.  539  (1902.) 

26  Pinkerton  v,  Pennsylvania  Trac  Co.  and  Columbia  &  Donegal  Elec 
Ry.  Co.,  193  Pa.  229  (1899);  aflBrming  16  Lane.  117  (1899.) 
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Where  a  street  railway  company  which  has  municipal  con- 
sent to  the  use  of  streets,  leases  its  road  to  a  traction  company, 
the  latter  succeeds  to  the  rights  of  the  former  to  operate  its 
lines  so  far  as  they  are  within  borough  limits.^^ 

Where  a  street  railway  company,  incorporated  under  spec- 
ial act  of  assembly,  has  the  right  to  lay  its  tracks  in  a  borough 
without  municipal  consent,  the  borough  has  no  standing  to 
object  that  the  company  exceeded  its  power  by  entering  into 
an  agreement  for  the  use  of  or  lease  of  its  tracks ;  such  a  ques- 
tion can  only  be  raised  by  the  commonwealth.*® 

Where  one  street  railway  company  leases  the  right  to  use 
its  tracks  to  another  company  and  the  latter  company  extends 
its  lines  into  other  territory,  the  first  company  is  entitled  to 
compensation  as  if  they  had  agreed  to  the  increased  use  for  a 
reasonable  consideration  and  the  court  will  fix  the  amount.** 

A  company  which  owns  all  the  stock  of  a  second  street  rail- 
way company  and  has  a  lease  of  all  its  property  and  franchises 
for  999  years,  and  an  assignment  of  such  lease,  is  an  "assign" 
of  the  second  company  within  the  meaning  of  an  agreement 
providing  that  the  terms  thereof  shall  "be  binding  upon  the 
parties  hereto,  their  successors  or  assigns."*® 

A  street  railway  company,  all  of  whose  stock,  except  five 
shares  is  owned  by  another  company,  and  all  of  whose  property 
is  leased  to  such  other  company  for  999  years,  is  not  entitled 
to  an  injunction  to  prevent  an  illegal  use  of  its  tracks  by  a  third 
street  railway  company  after  a  delay  of  fourteen  years. •^ 

Where  a  street  railway  company  licenses  a  second  railway 
company  or  its  assign  to  use  its  tracks,  under  an  agreement 
which  provides  that  the  second  company  shall  pay  one-half 
the  cost  of  construction  of  the  portion  of  the  road  used,  the 

27  Conshohocken  Borough  v.  Conshohocken  Ry.,  206  Pa.  75  (1903) ;  af- 
finninff  18  Mootg.  95  (1901.) 

28  Minersville  Borough  v.  Schuylkill  Elec.  Ry.,  205  Pa.  402  (1903) ;  af- 
firming 26  Pa.  C.  C.  R.  loi  (1902);  II  Dist.  539  (1902.) 

2p  South  Side  Pass.  Ry.  v.  Second  Avenue  Pass.  Ry.,  32  Pitts.  103 
(1901.) 

30  South  Side  Pass.  Ry.  v.  Second  Avenue  Pass.  Ry.,  191   Pa.  492 

(1899)  ;  39  Pitts.  435  (1899.) 

31  South   Side  Pass.  Ry.  v.  Second  Avenue  Pass.  Ry.,   191   Pa.  492 
(1899)  ;  29  Pitts.  435  (1899.) 

25 
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second  company  may  use  the  tracks  for  its  own  natural  in- 
crease, but  not  for  increase  arising  from  the  leasing  of  a  large 
number  of  other  lines.'^ 

Where  a  street  railway  company  whose  charter  authorizes 
it  to  build  switches  and  turnouts  on  the  streets,  leases  its  road 
and  franchises  to  another  corporation,  the  lessee  has  the  rights 
of  the  lessor  under  the  charter,  and  under  any  contract  between 
the  lessor  and  a  municipality  in  pursuance  of  the  charter." 

Where  a  lease  of  one  railway  to  another  is  authorized  by 
law,  there  is  no  further  liability  of  the  lessor  for  n^ligence  of 
the  lessee  in  the  operation  of  the  road.'* 

A  regularly  incorporated  electric  railway  company,  whose 
road  was  leased  and  operated  by  a  traction  company  is  not 
liable  to  a  passenger  for  personal  injuries  resulting  from  the 
negligence  of  the  tracticm  company  (lessee),  although  the  lat- 
ter failed  to  record  its  certificate,  as  required  by  the  Act  of 
March  22,  1887.  The  failure  of  the  traction  company  to 
record  its  certificate  of  incorporation  cannot  be  taken  advan- 
tage of  to  impeach  the  charter  collaterally.'*^ 

A  turnpike  company  which  had  authority  to  operate  a  pas- 
senger railway  company  cannot,  in  the  absence  of  legislative 
authority,  exempt  itself  from  liability  for  the  n^ligent  opera- 
tion of  the  railway  by  making  a  lease  with  another  company 
to  run  its  road.'® 

A  traction  company,  organized  under  the  Act  of  March  22, 
1887,  is  not  restricted  by  the  terms  of  the  Act  to  the  leasing 
of  passenger  railways  which  are  situated  in  cities  and  boroughs 
exclusively,  but  has  power  to  lease  passenger  railways  wherever 
situated.'^ 

32  South  Side  Pass.  Ry.  v.  Second  Avenue  Pass.  Ry.  Co.,  191  Pa.  493 
(1899)  ;  29  Pitts.  435  (1899.) 

33  Wilkes-Barre  v,  Coalville  Pass.  R.  R.  Co.  and  Wilkes-Barre  &  Wy- 
oming Valley  Trac.  Co.,  8  Kulp  298  (1896.) 

34  Pinkerton  v.  Pennsylvania  Traction  Co.  and  Columbia  &  Donegal 
Elec.  Ry.,  193  Pa.  229  (1899)  ;  affirming  16  Lane.  117  (1899.) 

35  Pinkerton  v,  Pennsylvania  Traction  Gx  and  Columbia  &  Donegal 
Elec.  Ry.,  193  Pa.  229  (1899)  ;  affirming  16  Lane.  117  (1899.) 

36  Hanlon  v,  Philadelphia  &  West  Chester  Turnpike  Road  Co.,  182  Pa. 
115  (1897)  ;  28  Pitts.  97  (1897.) 

37  Philadelphia  &  West  Chester  Turnpike  Co.  v.  Philadelphia  &  Del 
County  R.  R.,  5  Dist.  305  (1896) ;  6  Del.  357  (1896.) 
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Service  of  ProoMs. 

276.  The  real  estate  officer  of  a  railroad  company  is  not  an 
officer  upon  whom  service  of  stmmions  can  be  made. 

The  return  of  the  Sheriff  was  as  follows :  "I  hereby  certify 
and  return  that  being  unable  to  find  the  president,  secretary  or 
directors  of  the  Lehigh  Coal  and  Navigation  Company,  de- 
fendant in  this  writ,  I  caused  service  to  be  made  on  George 
Ruddle,  agent  of  real  estate  of  said  defendant,  the  Lehigh  Coal 
and  Navigation  Company,  at  the  office  of  said  company,  at 
the  borough  of  Mauch  Chunk,  Carbon  County,  Pa.,  a  true  and 
attested  copy  of  the  within  writ  and  making  known  to  him  the 
contents  thereof."  It  was  held  that  the  service  would  be  set 
aside.  ^ 

Service  of  process  on  the  president  of  a  corporation  while 
in  attendance  at  court  as  a  suitor  and  witness  on  behalf  of  the 
corporation  will  be  set  aside.^ 

Under  the  Act  of  March  17,  1856,  relating  to  service  of  pro- 
cess upon  corporations,  the  word  "manager"  is  equivalent  to 
"director."  Service  upon  an  employee  acting  as  superin- 
tendent and  styled  manager  is  insufficient.' 

1  Stark  V,  Lehigh  Coal  &  Navigation  Co.,  9  Kulp  467  (1899) ;  8  Dist. 
720  (1899.) 

2  Western  New  York  &  Pennsylvania  R.  R.  v.  Clermont  &  Marvin 
Creek  R.  R.,  9  Dist  299  (1900.) 

3  Johnson  v.  Carbon  County  Electric  Ry.,  18  Pa.  C.  C.  R.  479  (1895.) 
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Bervloe  Outside  the  Gaiinty. 

277.  Service  of  process  upon  the  president  of  a  company 
outside  the  county  in  which  its  corporate  property  is  situated 
is  not  sufficient  service  and  will  be  set  aside.* 

Although  the  entire  roadbed  of  a  street  railway  company 
may  be  in  one  county,  where  it  also  maintains  its  principal  office 
for  the  meeting  of  its  stockholders  and  the  transaction  of  other 
business,  yet  suit  in  trespass  may  be  maintained  in  another 
county  for  a  cause  of  action  arising  in  the  first  county,  and  a 
good  service  may  be  made  upon  the  president  at  his  residence 
in  the  second  county,  where  it  appears  that  both  the  president 
and  secretary  of  the  company  reside  in  the  second  county  and 
that  the  company  maintains  in  the  second  county  an  office  occu- 
pied by  the  secretary  and  the  company's  type-writer,  where 
much  of  the  correspondence  is  carried  on ;  where  the  board  of 
directors  meet;  where  the  corporate  seal  is  part  of  the  year 
kept  and  affixed  to  the  corporate  documents;  where  part  of 
its  banking  business  is  transacted ;  where  its  stock  certificates 
are  attested  and  issued ;  and  where  the  company's  ledger  is  kept 
and  much  other  business  transacted.^ 

Return  of  service  was  as  follows :  "Served  the  Ddaware 
County  and  Philadelphia  Electric  Railway  Company  by  giv- 
ing Nov.  16,  1896,  a  true  and  attested  copy  of  the  within  writ 
to  James  Austin,  President  of  said  company,  and  making 
known  to  him  the  contents  thereof."  The  writ  was  served 
outside  of  the  county  where  the  corporate  property  was  situ- 
ated. It  was  held  that  the  service  was  insufficient,  as  the  ac- 
tion must  be  brought  in  the  coimty  where  the  corporate  prop- 
erty is  in  whole  or  in  part  situated.* 

Service  upon  a  domestic  corporation  by  serving  the  travel- 
ing freight  agent  at  his  office,  which  is  outside  the  county 
where  the  trespass  occurred  or  its  corporate  property  situated, 

is  invalid.^ 

« 

4  Edelstein  v.  Delaware  County  &  Philaddphia  Electric  Ry.  Ca,  19 
Pa.  C  C.  R.  95  (1896) ;  6  DisL  72  (1896.) 

5  Jensen  v.  Philadelphia,  Morton  &  Swarthmore  St  Ry.,  aoi  Pa.  6(q 
(1902.) 

6  Edelstein  v,  Delaware  County  &  Philadelphia  Elec.  Ry.,  6  Dist  72 
(1896)  ;  19  Pa.  C.  C  R.  95  (1896.) 

7  Zablocki  v.  Delaware,  Lackawanna  &  Western  R.  R.,  10  Dist  54 
(1901.) 
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Service  of  summons  was  made  upon  the  secretary  of  a  street 
passenger  railway  company  while  he  was  visiting  in  a  county 
outside  of  the  county  where  the  corporation  did  business  but 
within  the  county  where  the  contract  upon  which  the  suit  was 
based  was  made.     It  was  held  to  be  a  valid  service.^ 

An  action  for  damages  against  a  railroad  company  must  be 
instituted  in  the  county  where  all  or  a  portion  of  the  property 
of  the  company  is  situated.  Thus  an  action  cannot  be  main- 
tained against  a  railroad  company  in  a  county  where  it  has  no 
property  by  service  on  the  treasurer  of  the  company  in  the 
county  where  the  suit  was  begim.* 

The  sheriff  may  serve  a  member  of  the  board  of  directors 
of  a  railroad  company  where  the  company  has  no  office  or  place 
of  business  in  the  county  where  the  cause  of  action  arose. 
Where  the  accident  occurred  in  Philadelphia  and  the  action  for 
negligence  is  brought  in  Montgomery  County,  service  upon  a 
director  in  Montgomery  County  will  be  set  aside.^^ 

Foreign  OoriKxratioiis. 

278.  The  return  of  service  by  the  Sheriff  was  as  follows : 
"S«ved  the  Chesapeake  and  Ohio  Railway  Company,  a  non- 
resident corporation,  but  engaged  in  business  in  this  county, 
by  giving,  December  27,  1900,  a  true  and  attested  copy  of  the 
within  writ  to  James  Harris,  agent  of  the  said  company.  No. 
31  South  Third  street,  the  usual  place  of  business  of  said  agent, 
and  making  known  to  him  the  contents  thereof." 

Harris,  upon  whom  service  of  the  writ  was  made,  was  a 
freight  solicitor  in  Philadelphia,  whose  only  business  was  to 
solicit  freight  and  issue  bills  of  lading  therefor  to  move  over 
defendants'  line  of  railway  wholly  outside  the  State.  It  was 
held  that  the  service  was  insufficient. 

The  Acts  of  March  21,  1849,  April  8,  1851,  and  April  21, 
1858,  providing  for  service  of  writs  on  agents  of  foreign  cor- 
porations, contemplate  only  such  corporations  as  are  engaged 
in  business  in  this  State.     The  mere  maintenance  in  Phila- 


8  Dick  &  Whitla  v,  Meadville  Str.  Ry.  Co.,  7  Dfist.  350  (1898) ;  a8 
Pitts.  439  (1898.) 

9  Bailey  v.  Williamsport  &  North  Branch  R.  R.,  174  Pa.  114  (1896.) 
10  O'Neill  V,  Philadelphia  Rapid  Transit  Co.,  19  Montg.  180  (1903.) 
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delphia  of  a  freight  solicitor  to  engage  freight  to  move  in  other 
States,  and  issue  bills  of  lading  therefor,  without  authority  to 
collect  the  moneys  for  such  carriage,  is  not  engaging  in  busi- 
ness in  this  State.^^ 

Where  a  citizen  of  Allegheny  Gmnty,  Pa.,  who  was  injured 
in  that  county,  where  all  the  witnesses  resided,  brings  suit  for 
damages  for  personal  injuries  in  an  Ohio  court  against  a  cor- 
poration chartered  and  operated  in  both  States,  which  could 
have  been  served  in  this  State,  and  any  judgment  obtained,  en- 
forced here  as  well  as  in  Ohio,  comity  will  not  be  given  at  the 
expense  of  injustice  to  the  citizens  of  the  State  to  which  the 
appeal  is  made,  to  aid  the  plaintiff  in  procuring  depositions  for 
use  upon  the  trial  of  the  case  in  Ohio,  in  accordance  with  the 
Act  of  April  8,  1883,  Sec.  18,  P.  L.  308." 

WlMre  Oompanj  is  in  Hands  of  Beosiver. 

279.  Where  service  of  summons  was  made  upon  a  foreign 
corporation  at  a  point  within  the  State  by  leaving  a  certified 
copy  of  the  writ  with  an  agent  of  the  defendant  railroad  com- 
pany in  the  office  attached  to  the  depot,  such  service  is  suffi- 
cient even  although  at  the  time  of  service  of  the  summons  the 
company  was  in  the  hands  of  receivers.^' 

Bights  of  Btockholdsrs  to  Inspect  Books. 

280.  A  stockholder  who  is  denied  access  to  corporate  rec- 
ords and  information  as  to  corporate  affairs,  in  the  absence  of 
denial,  and  upon  allegation  of  fraudulent  collusion  and  of  his 
intention  to  file  a  bill  to  correct  the  alleged  wrong,  is  entitled 
to  an  inspection  of  the  books  and  papers  of  the  corporation,  his 
application  to  inspect  them  having  been  refused.^^ 

A  writ  of  peremptory  mandamus  on  the  officers  of  a  railroad 
company  will  be  issued  commanding  them  to  permit  the  peti- 
tioners or  their  duly  authorized  agents  to  inspect  the  stock 
ledger  list  or  list  of  stockholders  and  make  copies  thereof, 

11  Sheetz  v,  Chesapeake  &  Ohio  Ry.,  25  Pa.  C.  C  R.  177  (1901.) 

12  Doubt  V.  Pittsburg  &  Lake  Erie  R.  R,  19  Pa.  C  C  R  178  (1897)  ; 
6  Dist.  238  (1897.) 

13  Hill  V,  Baltimore  &  Ohio  R.  R,  7  Dist  473  (1897.) 

14  Com.  ex  rel  v,  Pemisylvania  R  R.,  6  Dist  266  (1897.) 


ACTIONS  AGAINST  RAILROAD  COMPANIES.  39 1 

where  the  purpose  of  the  petitioners  is  to  enable  them  to  con- 
sult with  and  obtain  proxies  from  other  stockholders  to  be 
used  at  a  coming  election  of  directors.  In  such  a  proceeding 
it  is  unnecessary  to  make  the  receivers  parties  to  the  proceed- 
ings, as  they  have  nothing  to  do  with  the  stock  and  internal 
management  of  the  company.^*^ 

Suit!  by  Stockholdenk 

281.  In  Wolf  V.  Pennsylvania  R.  R.  et  ah,  Mr.  Justice 
Mitchell  in  discussing  the  right  of  a  stockholder  to  enforce  a 
corporate  right  after  refusal  of  the  corporation  to  act  said: 
"The  right  of  an  individual  stockholder  to  act  for  the  corpora- 
tion is  exceptional  and  only  arises  on  a  clear  showing  of  spec- 
ial circumstances,  among  which  inability  or  unwillingness  of 
the  corporation  itself,  demand  upon  the  regular  corporate  man- 
agement and  refusal  to  act  are  imperative  requisites.  And  the 
refusal  by  the  corporate  management  must  appear  affirmatively 
to  be  a  disregard  of  duty  and  not  an  error  of  judgment,  a  non- 
performance, of  a  manifest  official  obligation,  amounting  to  a 
breach  of  trust.  Beach  on  Private  Corporations,  Sec.  878. 
There  must  be  averred  and  proved  an  actual  application  to 
the  directors  and  a  refusal  by  them  to  brnig  suit  or  to  allow 
plaintiff  to  do  so  in  the  corporate  name  and  where  misconduct 
of  the  directors  themselves  is  alleged  the  bill  must  show  an 
eflfort  to  secure  plaintiff's  rights  through  meetings  of  the  cor- 
poration: Beach,  Sees.  882,  885.  The  shareholder  should 
set  forth  in  his  bill  the  efforts  that  he  has  made  to  induce  the 
corporation  to  act  in  the  matter,  should  allege  its  refusal  or 
failure  to  sue,'  and  'facts  showing  that  he  has  left  undone 
nothing  which  in  reason  he  might  have  done  to  prevail  on  the 
corporate  management  to  bring  the  action ;'  Taylor  on  Corpora- 
tions, Sees.  138,  140.  See  also  Morawetz  on  Corporations, 
Sees.  241,  244. 

"The  authorities  are  agreed  that  if  it  sufficiently  appears  that 
a  demand  would  be  useless,  it  need  not  be  made :  Beach,  Sec. 
886.  A  mere  averment  that  as  the  lessee  owned  a  majority 
of  stock  of  the  lessor  and  elected  its  officers,  who  allowed 
themselves  to  be  'kept  in  absolute  ignorance  of  its  business,'  is 

15  Com.  V,  Philadelphia  &  Reading  R.  R.,  3  Dist  115  (1893.) 
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insufficient,  neither  is  it  sufficient  to  excuse  a  demand  from  an 
inference  that  by  reason  of  the  circumstances  of  their  election, 
the  directors  will  violate  their  duty  and  commit  a  breach  of 
trust"^* 

Where  a  stockholder  of  a  railroad  company,  which  is  con- 
trolled by  another  company,  files  a  bill  for  an  account,  there 
being  nothing  in  the  bill  to  indicate  that  the  presidents  of  the 
respective  companies  have  any  such  interest  as  would  pr<^)erly 
make  them  parties,  they  should  not  be  made  parties  to  the  suit 

Such  a  bill  is  demurrable  if  the  stockholder  fails  to  state 
when  he  acquired  the  stock  upon  which  his  right  to  an  ac- 
counting depends.^  ^ 

Aiiiisidmmta 

282.  Where  suit  was  brought  against  the  "Pennsylvania 
Railroad  Company,  operating  the  Allegheny  Valley  Railroad," 
and  service  was  accepted  by  counsel  for  the  Pennsylvania  Rail- 
road Company,  an  amendment  will  be  allowed  whereby  the 
words  "Pennsylvania  Railroad  Company  operating^'  were 
stricken  out  and  "company^'  inserted  after  Allegheny  Valley 
Railroad,  upon  the  ground  that  the  Pennsylvania  Railroad  was 
not  operating  the  road  at  that  time.^® 

Jorisdietion. 

283.  After  the  defendant  has  gone  to  trial  on  the  general  is- 
sue, in  an  action  for  damages  to  real  estate,  he  will  not  be  per- 
mitted to  question  the  jurisdiction  of  the  court,  because  the 
property  injured  is  located  in  another  county,  where  under  the 
plaintiff's  statement  he  might  have  raised  the  objection  before 
trial.^^ 

Change  of  Venue. 

284.  The  Act  of  April  14,  1834,  P.  L.  395,  relating  to 
change  of  venue  in  cases  brought  by  and  against  canal  and 


16  195  Pa.  91  (190a) 

17  Wolf  V.  Shortridge,  22  Pa.  C.  C.  R.  81  (1898)  ;  8  Dist.  i  (1898.) 

18  McBride  v,  Pennsylvania  R.  R.,  32  Pitts.  224  (1902.) 

19  Magee  v,  Pennsylvania  Schuylkill  Valley  R.  R.,  13  Super.  Ct  187 
(1900.)  I 
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railroad  companies  is  repealed  by  the  Act  of  March  30,  1875, 
P.  L.  35,  "relating  to  and  authorizing  change  of  venue  in  civil 

»20 


285.  Under  the  Act  of  April  7,  1870,  before  the  property 
and  franchises  of  a  corporation  may  be  sold  by  special  fi.  fa. 
demand  must  be  made  at  the  principal  office  of  the  company 
as  provided  by  the  Act  of  June  16,  1836,  and  the  sheriff  of  the 
county  in  which  the  writ  issues  in  order  to  make  demand  may 
go  to  any  county  within  the  Conmionwealth  where  the  prin- 
cipal office  is  situated.*^ 

20  Felts  V.  Delaware,  Lackawanna  &  Western  R.  R.,  170  Pa.  432  (1895.) 

21  Smith  V,  Altoona  &  Philipsburg  Connecting  R.  R.,   182  Pa.   139 
(1897.) 
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286.  Appointment  aSp.  Receiver's  Sale. 

287.  Actions  Against  Receivers.  290.  Receivers'  Certificates. 
388.  Actions  by  Receivers. 

AppointniOTit. 

286.  Upon  a  petition  for  a  receiver  upon  the  ground  of  in- 
solvency and  mismanagement,  the  petitioner  must  shove  an  un- 
doubted right  in  immediate  danger  from  abuse  of  the  power 
exercised  by  the  defendants.^ 

Actioiui  Against  Beoaiverii 

287.  If  a  railroad  company  and  its  receivers  are  jointly  sued 
by  a  passenger  for  injuries  sustained  while  the  road  is  being 
operated  by  the  receivers,  and  the  railroad  company  has  not 
been  served  and  does  not  appear,  a  judgment  cannot  be  entered 
against  the  railroad  company  on  a  verdict  in  favor  of  the  plain- 
tiflf.« 

Under  the  third  section  of  the  Act  of  Congress  of  March  3, 
1887,  24  Stat,  at  L.  552,  ch.  373,  receivers  appointed  by  any 
court  of  the  United  States  may  be  sued  in  the  State  courts  in 
respect  to  any  transaction  connected  with  the  property  held  by 
them  without  previous  leave  of  the  court  in  which  such  re- 
ceiver was  appointed.' 

Actions  by  Beosivezs. 

288.  In  a  suit  on  a  surety  bond,  given  to  plaintiff,  a  receiver 
of  a  railroad,  his  successors  and  assigns,  to  recover  for  the  use 

1  Graccy  v.  Pittsburg  Trolley  Co.,  27  Pitts.  109  (1897.) 

2  Ault  V,  Cxywan,  20  Super.  Ct.  628  (1902.) 

3  Hill  V,  Baltimore  &  Ohio  R.  R.,  7  Dist  473  (1897.) 
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of  certain  locomotives,  it  is  no  defence  to  set  up  a  sale  of  the 
locomotives  by  the  receiver  as  working  a  release  of  the  surety.* 

Jlecatvr^s  Bale. 

289.  In  Pennsylvania,  under  the  Acts  of  April  11,  1862, 
and  March  23,  1877,  equity  has  jurisdiction  of  the  foreclosure 
of  railroad  mortgages,  hence  in  receivers'  sales,  the  equity  rule 
that  liens  are  not  barred  unless  the  holder  has  notice,  prevails. 

Liens  upon  property  held  by  a  receiver  are  not  divested  by 
virtue  of  sale  made  by  him.  If  the  order  of  sale  makes  no 
mention  of  prior  liens,  the  sale  passes  the  title  in  the  property 
as  it  is  in  the  receiver,  subject  to  any  existing  incumbrances.^ 

290.  The  courts  will  authorize  the  issuance  of  receivers' 
certificates  for  the  completion  of  an  unfinished  railroad,  where 
such  action  is  requested  by  the  holders  of  ninety-six  per  cent, 
of  the  bonds,  and  the  non-consenting  bondholders  are  protected 
in  their  priority  of  lien.* 

4  Monsarratt  v.  Equitable  Trust  Co.,  14  Super.  Ct.  541  (1900) ;  affirm- 
ing 30  Pitts.  305  (1900.) 

5  Fidelity  Title  &  Trust  Co.  v.  Schenley  Park  &  Highlands  Ry.,  189 

Pa.  363  (1899) ;  29  Pitts.  371  (1899.) 

6  In  Rutherford  v.  Pennsylvania  Midland  R.  R.,  178  Pa.  38  (1896), 
Chief  Justice  Sterrett  said :  "As  to  the  equitable  power  of  the  court  to  ap- 
point a  receiver  of  an  insolvent  railroad  company  when  a  proper  case  is 
presented,  there  cannot  be  any  doubt  Such  appointments  as  already  inti- 
mated, rest  in  the  sound  discretion  of  the  court,  exercised  with  a  view  to 
the  interests — ^both  public  and  private — that  may  be  involved.  This  is 
also  true  in  the  main,  as  to  the  power  of  the  court  to  authorize  its  re- 
ceiver to  raise  money  necessary  for  the  preservation  and  completion  of  a 
railroad,  and  to  make  the  same  chargeable  as  a  lien  thereon.  Whether  as 
a  general  rule  the  power  to  order  receiver's  certificates  for  the  comple- 
tion of  a  railroad,  and  make  them  a  lien  prior  to  existing  bonds,  should 
not  be  limited  to  'going  concerns  may  be  regarded  as  an  <^n  question; 
tmt,  in  view  of  the  fact  that  the  decree  in  this  case  was  made  upon  the 
request  of  a  very  large  majority  of  the  bondholders,  and  those  who  did 
not  join  in  the  request  are  sufficiently  protected  by  the  form  of  the  de- 
cree, it  is  unnecessary  in  this  case  to  further  consider  the  subject  The 
ground  upon  which  courts  act  in  all  such  cases  is  the  enhancement  of  the 
security  of  the  bondholders.  When  it  appears  that  the  holders  of  over 
ninety-six  per  cent,  of  the  bonds  assented  to  the  decree,  it  is  fair  to  as- 
sume that  the  security  of  the  bonds,  as  a  class,  is  not  likely  to  be  im- 
paired thereby."* 
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Creditors  of  a  railroad  conqmiy  who  famished  material 
and  labor  more  than  six  mondis  prior  to  Ae  appointment  of 
a  receiver  have  no  standing  to  object  to  the  issuance  of  re- 
ceivers' certificates  for  the  payment  of  claims  for  material  and 
labor  which  accrued  within  six  mondis  prior  to  the  receiver- 
shipJ 

Where  it  is  for  the  best  interests  of  the  bondholders  and 
creditors  of  a  street  railway  company,  the  court  will  order  the 
issuance  of  receivers'  certificates,  to  enable  the  receiver  to  place 
the  road  and  the  equipment  of  the  company  in  good  condition, 
and  will  further  order  that  the  expenditures  to  be  made  by  the 
receiver,  and  the  conduct  of  Ae  business  of  the  company  shall 
be  entrusted  to  a  OMnpetent  superintendent. 

In  such  a  case  the  receiver  will  not  be  surcharged  with  a 
small  amount  slightly  in  excess  of  the  ampunt  authorized 
where  the  additional  expenditure  was  a  great  advantage  to  the 
property.* 

7  Rutherford  v,  Pennsylvania  Midland  R.  R.,  178  Pa.  38  (1896.) 

8  Bucks  County  Railway  G>.'s  .Receiyership,  22  Pa.  C  C  R.  170 
(1899) ;  Backs  County  Railway  0>/s  Case,  22  Pa.  C  C  R.  357  (18991) 
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FORFEITURE  AND  ABANDONMENT. 

291.  Abandonment  of  Charter.  293.  Forfeiture  of  Charter. 

29a.  Collateral  Attack  on  Charter.  294.  Street  Railways. 

Abandonment  of  Charter. 

291.  The  Act  of  March  21,  1871,  P.  L.  231,  providing 
"that  whenever  any  turnpike,  plank  road,  canal  or  slack  water 
navigation  or  public  highway  of  any  company  or  corporation 
has  been  or  shall  have  been  for  the  period  of  five  successive 
years  or  upwards,  decayed,  out  of  repair,  and  unused  for  the 
purpose  mentioned  in  the  charter  of  said  company,  the  same 
shall  be  deemed  and  held  to  be  abandoned,"  does  not  apply  to 
railroad  companies.^ 

Where  a  street  railway  company,  incorporated  under  the 
Act  of  1878  (afterward  declared  unconstitutional)  subse- 
quently accepted  the  provisions  of  the  Act  of  1889  and  was  re- 
diartered,  had  authority  under  its  charter  to  construct  its  road 
on  certain  avenues,  afterward  leased  the  railway  of  a  rival 
company,  which  had  without  opposition  from  the  former  com- 
pany, constructed  its  railway  upon  streets  which  might  have 
been  appropriated  by  the  former  company,  such  action  of  the 
former  company  ratified  by  the  sanction  of  the  lease,  works  an 
abandonment  of  the  rights  originally  conferred  and  it  and  its 
successors  will  be  enjoined  at  the  instance  of  property  owners 
whose  property  would  be  more  or  less  affected  from  doing  any 
acts  which  they  had  the  power  to  do  before  the  abandonment.' 

If  a  railroad  company  which  acquired  its  right  of  way  under 
a  lease,  the  terms  of  which  provided  that  "if  the  railroad  com- 
pany shall  cease  to  operate  or  use  said  railroad  its  rights  here- 


1  Pittsburgh,  Virginia  &  Charleston  Ry.  v,  Pittsburgh,  Canonsburgh 
&  State  Line  R.  R.,  159  Pa.  33i  (1893) 

2  Babcock  v,  Scranton  Trac.  Co.,  i  Lacka.  223  (1895.) 
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under  shall  end,"  allows  a  portion  of  the  road  to  fall  into  decay 
and  ceased  for  a  number  of  years  to  operate  its  road,  the  action 
of  the  railroad  constitutes  an  abandonment  and  an  injunction 
will  not  lie  to  prevent  the  owner  in  fee  of  the  land  over  which 
the  railroad  ran  from  removing  the  rails,  etc,  of  said  railroad, 
notice  to  remove  the  same  having  been  given  to  the  railroad, 
which  it  refused  to  comply  with,* 

A  turnpike  company,  which  is  authorized  to  purchase  the 
property  and  franchises  of  a  passenger  railway  company,  and 
is  invested  with  the  powers  and  privileges  of  the  railroad  com- 
pany, but  with  authority  to  remove  the  trades,  may,  twenty- 
seven  years  after  it  has  removed  the  tracks,  rebuild  and  oper- 
ate the  railroad.  The  removal  of  the  tracks  in  such  a  case, 
raises  no  implication  of  abandonment  or  other  disability  as  to 
the  future  exercise  of  the  franchises  of  the  railroad  company.* 

Collateral  Attack  on  Gliarteir. 

292.  The  charter  of  a  street  railway  company  cannot  be  at- 
tacked collaterally.  Such  a  proceeding  should  be  at  the  suit 
of  the  State.* 

Upon  a  bill  by  a  railroad  company  to  restrain  another  rail- 
road from  building  an  overhead  crossing  over  its  road,  the 
question  of  forfeiture  of  a  charter  power  by  failure  of  the 
former  to  complete  its  line  with  the  five  year  limitary  period 
provided  by  Sec.  5  of  the  Act  of  April  4, 1868,  cannot  be  raised. 
Such  a  question  cannot  be  raised  in  a  collateral  proceeding  at 
the  instance  of  a  private  suitor,  but  only  in  a  direct  proceeding 
(quo  warranto)  by  the  Commonwealth.* 

Although  a  turnpike  company,  which  has  power  under  its 
charter  to  construct  and  operate  a  street  railway  upon  its  road- 


3  Spring  Brook  Ry.  v.  Spring  Brook  Water  Supply  Co.,  3  Lacka.  90 
(1897.) 

4  Hindunan  v,  Philadelphia  &  West  Chester  Turnpike  Road,  160  Pa, 
ISO  (1894.) 

5  Union  Street  Ry  Co.  v.  Hazleton  &  North  Side  Elec.  Ry.,  15  Pa.  C 
C  R.  271  (1894)  ;  3  Dist.  785  (1894)  ;  6  Del.  22  (1894) ;  Hinchman  v. 
Philadelphia  &  West  Chester  Turnpike  Road,  160  Pa.  150  (1894.) 

6  Pittsburg  &  Castle  Shannon  R.  R.  v.  West  Side  Belt  R.  R.,  33  Pitts. 
II  (1902.) 
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bed,  neglects  to  exercise  its  right  for  a  long  period  of  time,  its 
franchise  cannot  be  attacked  collaterally. 

A  turnpike  company,  incorporated  under  the  Act  of  April  5, 
1853,  had  power  under  its  charter  to  construct  a  railway  upon 
its  roadbed.  It,  however,  never  exercised  its  right,  and  in 
1897  the  petitioner  was  incorporated,  under  the  Act  of  1889, 
with  power  to  construct  and  operate  a  street  railway  over  a 
portion  of  the  turnpike  company's  road.  Not  being  able  to 
agree  upon  the  damages,  appellant  filed  a  petition  to  have  view- 
ers appointed,  whereupon  the  turnpike  company  moved  to 
quash  the  proceedings  on  the  ground  that  appellant  had  no 
legal  ground  to  lay  a  street  railway  on  the  turnpike.  Appel- 
lant, on  the  other  hand,  contended  that  the  turnpike  company 
did  not  possess  the  lawful  authority  to  lay  a  street  railway  on 
its  turnpike  road,  because  ( i )  it  lost  its  franchise  to  do  so  by 
the  operation  of  the  first  section  of  Article  16  of  the  State  Con- 
stitution, and  (2)  by  laches  in  not  exercising  its  franchise  for 
thirty-eight  years.  The  court  held  that  the  question  of  the 
forfeiture  of  the  turnpike  company's  charter  could  not  be  at- 
tacked by  a  private  corporation,  but  only  in  a  collateral  pro- 
ceeding instituted  by  the  Commonwealth.  Green,  J.,  said: 
"The  right  claimed  by  the  turnpike  company  is  a  corporate 
franchise  which  has  been  granted  by  the  Commonwealth. 
Whether  it  has  forfeited,  by  non-exercise,  is  a  question  be- 
tween the  Commonwealth  and  her  grantee.  If  the  Common- 
wealth does  not  choose  to  exercise  her  right  to  assert  the  for- 
feiture, the  decisions  do  not  confer  that  right  upon  a  private 
litigant.  The  appellant  is  such  a  litigant,  claiming  a  result 
only  for  its  private  advantage.^ 

A  railroad  company  has  no  standing  to  raise  a  question  as 
to  the  abandonment  or  forfeiture  of  another  railroad  com- 
pany's location.     Such  a  question  is  for  the  State  alone.® 

Where  a  right  to  lay  tracks  on  a  turnpike  road  was  granted 
to  an  electric  railway  company,  and  it  is  alleged  to  have  been 


7  Philadelphia  &  Merion  Railway  Compan/s  Petition,   187  Pa.   133 

8  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.  v.  Pittsburgh,  Canons- 
burg  &  State  Line  R.  R.,  159  Pa.  331  (1893.) 
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lost  by  laches,  the  Commonwealth  alone  can  move  for  a  for- 
feiture* 

Toxf «ltiir«  of  OhartOT. 

'293.  A  railroad  company,  organized  under  the  Act  of  April 
4,  1869,  which  attempts  to  construct  an  elevated  street  passen* 
ger  railway  in  the  streets  of  a  city  may  have  its  franchises  for- 
feited by  quo  warranto  proceedings  ^® 

The  ownership  by  a  railroad  company  of  the  capital  stock 
of  a  corporation  authorized  by  its  charter,  to  conduct  the  busi- 
ness of  mining  coal,  iron  ore,  etc.,  is  not  prosecuting  or  engag- 
ing in  the  mining  industry  within  the  meaning  of  Sec.  5,  Arti- 
cle 17  of  the  Constitution.^^ 

street  Bailwaye. 

294.  The  failure  of  a  street  railway  company  to  complete 
the  construction  of  its  railway  within  the  two  years  limited  by 
the  Act  of  May  14,  1889,  works  a  forfeiture  of  its  franchise, 
and  this  is  so  aJthough  the  company  was  restrained  from  com- 
pleting its  railway  by  injunction  on  accotmt  of  failure  to  secure 
the  consent  of  the  abutting  property  owneis.^* 

Where  a  turnpike  company  which  had  the  right  to  lay  and 
maintain  passenger  railway  tracks  on  its  turnpike,  released  to 
a  municipality  all  the  interest  of  the  company  in  that  portion 
of  its  turnpike  occupying  the  bed  of  a  street,  as  laid  down 
within  the  limits  of  the  municipality  the  right  to  lay  and  main- 
tain passenger  railway  tracks  within  the  bed  of  the  street  is 
extinguished  and  the  city  may  subsequently  grant  to  a  street 
railway  company  organized  for  the  purpose  of  operating  a  pas- 
senger railway  an  exclusive  right  to  the  use  of  said  street** 


9  Turnpike  Co.  v,  Jenkintown  Elec.  Ry.,  4  Dist.  8  (1894.) 

10  G>in.  ex  rel.  v.  Northeastern  Elevated  Ry.  Co.,  161  Pa.  409  (1894) ; 
reversing  3  Dist  104  (1893.) 

11  Hartwell  v.  Buffalo,  Rochester  &  Pittsburg  Ry.  Co.,  19  Pa.  C  C.  R. 
231  (1897)  ;  6  Dist  212  (1897.) 

12  Com.  ex  rel.  v,  Middletown  Elec.  Ry.  Co.,  2  Dauph.  316  (1899) ;  6 
Lacka.  81  (1899) ;  23  Pa.  C.  C  R.  262  (1899-) 

13  West  Philadelphia  Pass.  Ry.  v.  Philadelphia  &  West  Chester  Turn- 
pike Road  Co.,  186  Pa.  459  (1898) ;  affirming  19  Pa.  C  C.  R.  225  (1897) ; 
6  Dist  160  (1897.) 
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A  turnpike  company  whose  right  of  way  extended  within  the 
limits  of  a  city  became  the  purchaser  of  the  franchises  of  a  pas- 
senger railway  company  which  had  been  authorized  to  lay  a 
track  along  the  road  of  the  turnpike  It  subsequently  re- 
leased to  the  city  of  Philadelphia  "all  the  interest  of  said  com- 
pany in  that  portion  of  their  road  occupying  the  bed  of  Market 
street  withm  the  limits  of  the  city  of  Philadelphia."  It  was 
held  that  by  such  a  grant  the  turnpike  company  gave  up  all 
their  rights  and  franchises,  and  all  their  control  and  interests 
in  the  bed  of  Market  street,  which  interei;t  included  not  merely 
the  right  to  maintain  a  turnpike  or  plank  road,  but  also  a  right 
to  lay  and  maintain  railway  tracks.^* 

14  West  Philadelphia  Pass.  Ry.  v.  Philadelphia  &  West  Chester  Turn- 
pike Road  Co.,  186  Pa.  459  (1B98) ;  affirming  19  Pa.  C  C.  R.  225  (1897) ; 
6  Dist.  160  (1897.) 
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Tax  on  Capital  Stock  and  Dlvldendfl. 

295.  The  tax  upon  the  capital  stock  of  a  corporation  is  a 
tax  upon  the  property,  assets,  and  franchises  of  the  corpora- 
lion.* 

The  Acts  imposing  a  tax  on  the  capital  stock  of  certain  cor- 
porations for  State  purposes  require  the  stock  to  be  appraised 
at  its  actual  value  in  cash,  "not  less,  however,  than  the  aver- 
age price  which  said  stock  sold  for  during  said  year."  An 
"average  price"  ascertained  by  multiplying  the  number  of 
shares  sold  at  each  sale  by  the  price  paid  per  share,  adding  to- 
gether the  amounts  paid  at  all  the  sales  and  dividing  this  sum 
by  the  number  of  shares  sold,  was  held  to  be  a  proper  method 
for  ascertaining  the  average  price  for  the  year.* 

Under  the  Act  of  June  8,  1891,  the  question  of  the  actual 
value  in  cash  of  the  capital  stock  of  a  corporation  is  a  question 
of  fact  to  be  determined  by  considering  the  value  of  defend- 
ant's tangible  property  and  assets  of  every  description,  includ- 
ing its  bonds,  mortgages  and  moneys  at  interest  and  its  fran- 


1  Com.  V.  New  York»  Pennsylvania  &  Ohio  R.  R.,  188  Pa.  169  (1898) ; 
Erie  &  Fittsburg  R.  R.  v,  Pennsylvania  R.  R.,  26  Pa.  C.  C.  R.  641  (1902) ; 
II  Dist.  254  (1903.) 

2  Com.  V,  Peoples  Trac.  Co.,  183  Pa.  405  (1898) ;  Com.  v.  Union  Trac 
Co.,  I  Dauph.  178  (189a) 
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chises  and  privil^es ;  and  the  amount  of  the  incumbrances  on 
its  property  and  franchises  is  also  a  relevant  fact  to  be  consid- 
ered, but  it  is  not  to  be  specifically  deducted  from  the  valuation 
so  ascertained  and  determined.  The  actual  value  of  the  stock 
of  a  corporation  being  a  question  of  fact,  an  insolvent  corpora- 
tion has  no  standing  to  complain  of  discrimination  in  the 
methods  of  appraisement  as  between  itself  and  solvent  com- 
panies, so  long  as  its  stock  is  not  assessed  in  excess  of  its 
actual  value.' 

Under  the  Act  of  June  8,  1891,  the  amotmt  and  rate  per 
cent,  of  dividends  made  by  a  corporation,  and  the  amount  car- 
ried to  the  surplus  or  sinking  fund  during  the  tax  year  do  not 
furnish  an  absolute  measure  of  the  actual  value  in  cash  of  the 
capital  stock  of  a  corporation,  but  are  to  be  considered  with 
other  relevant  facts.* 

Evidence  that  a  portion  of  a  railroad  in  the  State  could  be 
duplicated  at  a  certain  price,  is  not  relevant  in  determining  the 
value  of  capital  stock.^ 

A  corporation  is  not  entitled  to  any  credit  upon  the  tax  as- 
sessed upon  its  capital  stock,  although  it  leases  the  properties 
of  other  corporations  upon  whose  capital  stock  the  tax  has 
already  been  paid ;  but  it  is  not  liable  for  tax  upon  the  portion 
of  its  capital  stock,  representing  its  ownership  of  shares  of 
stock  in  other  corporations  which  have  been  already  taxed 
under  Sec.  21  of  the  Act  of  June  8,  1891.® 

The  probable  speedy  exhaustion  of  coal  fields  in  a  region 
served  by  a  railroad  company  is  an  element  to  be  considered  in 

3  Com.  V.  New  York,  Pennsylvania  &  Ohio  R.  R.,  188  Pa.  169  (1898) ; 
Com.  V,  Pine  Creek  Ry.,  188  Pa.  198  (1898) ;  Com.  v.  Fall  Brook  Ry.,  188 
Pa.  199  (1898) ;  Com.  v.  Beech  Creek  R.  R.,  188  Pa.  203  (1898) ;  Com.  v, 
Ontario,  Carbondale  '&  Scranton  Ry.,  188  Pa.  205  (1898) ;  Com.  v,  James- 
town &  Franklin  R.  R.,  6  Lacka.  234  (1900) ;  3  Dauph.  214  (1900) ;  Com. 
V.  Shamokin,  Sunbury  &  Lewisburg  R.  R.,  3  Dauph.  168  (1900) ;  Com.  v. 
Lake  Shore  &  Michigan  Southern  R.  R.,  3  Dauph.  172  (1900) ;  Com.  v. 
Delaware,  Lackawanna  &  Western  R.  R.,  3  Dauph.  266  (1894.) 

4  Com.  V.  Delaware,  Susquehanna  &  Schuylkill  R.  R.,  3  Dauph.  249 
(1894)  ;  Com.  V,  Jamestown  &  Franklin  R.  R.,  3  Dauph.  255  (1893) ;  Com. 
V.  Delaware,  Lackawanna  &  Western  R.  R.,  3  Dauph.  266  (1894.) 

5  Com.  V.  Lake  Shore  &  Michigan  Southern  R.  R.,  3  Dauph.  172 
(1900);  II  Dist  318  (1900.) 

6  Com.  V,  Union  Trac.  Co.,  i  Dauph.  178  (1898.) 
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dctennining  the  value  of  a  railroad  company's  stock  for  pur- 
poses of  taxation.  Dean,  J.,  said :  "It  is  very  clear  that  if  in 
five  or  ten  years,  the  freight  on  which  the  defendants'  road  de- 
pends for  prosperity  no  longer  exists,  the  actual  value  of  its 
capital  stock  is  seriously  depreciated :  for  the  value  of  its  fran- 
chise privileges,  and  assets  must  be  based  not  only  on  past  but 
on  future  probable  prosperity."^ 

Real  estate  situated  outside  this  State  and  not  connected 
with  nor  constituting  a  part  of  the  railroad  may  be  deducted 
from  the  total  appraisement  in  order  to  determine  the  value  of 
its  capital  stock  in  this  State.* 

Where  a  railroad  company  is  formed  by  the  consolidation 
of  Pennsylvania  and  New  York  corporations,  it  is  taxaUe  in 
this  State  on  its  capital  stock  in  the  proportion  of  mileage  in 
Pennsylvania  to  the  mileage  in  New  York.  The  whole  length 
of  the  road  being  100.07  niiles  and  85.70  miles  being  in  Penn- 
sylvania, that  proportion  of  the  whole  capital  stock  is  taxable 
in  this  State  • 

The  capital  stock  of  a  domestic  railroad  corporation  repre- 
sented by  its  equipment  in  use,  interchangeably  on  its  lines 
within  and  without  the  State  is  taxable,  under  Sec.  4,  Act  of 
June  7,  1879,  P-  L.  1 14  and  Sec.  21,  Act  of  June  i,  1889,  P.  L. 
429,  in  the  proportion  its  mileage  operated  in  this  State  bears  to 
its  entire  mileage.  But  the  capital  of  such  company  invested  in 
real  estate  and  other  railroads  outside  the  State,  and  in  ves- 
sels, barges,  and  tugs  built,  registered  and  used  wholly  outside 
the  State  is  not  subject  to  such  taxation ;  as  such  property  is  al- 
ready taxable  in  the  State  where  it  exists  and  is  used.*® 

A  covenant  by  a  railroad  lessee  "to  pay  all  taxes  now  or 
hereafter  imposed  by  law  upon  the  property  hereby  demised, 
and  the  earnings  from  or  business  thereof"  of  the  lessor  docs 
not  include  the  State  tax  on  the  capital  stock  of  the  lessor  or 

7  Com.  V,  Fall  Brook  Ry.,  188  Pa.  199  (1898.) 

8  Com.  V.  Lake  Shore  &  Michigan  Southern  R.  R.,  3  Dauph.  17a 
(1900);  II  Dist  318  (1900-) 

9  Com.  V,  Fall  Brook  Ry.,  188  Pa.  199  (1898.) 

10  Com.  V.  Delaware,  Lackawanna  &  Western  R.  R.,  i  Dauph.  153 
(1891);  affirmed  145  Pa.  96  (1891) ;  Com.  v.  Lake  Shore  &  Michigan 
Southern  R.  R.,  3  Dauph.  172  (1900) ;  11  Dtst.  318  (190a) 
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on  the  property  and  franchises  upon  which  the  valuation  of  its 
shares  is  made  for  the  purpose  of  taxation  after  the  lease.^^ 

^Tiere  a  street  railway  company  is  required  by  its  charter  to 
pay  to  a  city  a  tax  on  "dividends  declared,"  and  the  power  to 
declare  dividends  is  discretionary  in  the  directors  of  the  com- 
pany, the  tax  can  only  be  levied  on  dividends  actually  declared, 
but  such  dividends  need  not  necessarily  be  in  cash.  Thus  a 
street  railway  company  leased  its  property  and  franchises  to 
another  street  railway  company  under  an  arrangement  by 
which  the  stockholders  of  the  lessor  transferred  their  stock  to 
the  lessee,  and  received  eight  shares  of  the  lessee's  stock  for 
each  share  of  their  own.  The  lessor  also  transferred  to  the 
lessee  the  shares  of  a  third  street  railway  company  and  some 
real  estate  in  consideration  of  the  issue  of  additional  shares  of 
the  lessee's  stock  to  the  stockholders  of  the  lessor.  It  was 
held  that  the  distribution  of  the  value  of  the  shares  of  the  third 
company  among  the  stockholders  of  the  lessor  was  a  dividend, 
and  was  taxable  by  the  city.^* 

Three  street  railway  companies  agreed  on  a  plan  of  consoli- 
dation. The  first  company's  stock  was  worth  per  share  five 
times  as  much  as  that  of  the  second  company,  and  ten  times 
as  much  as  that  of  the  third  company.  To  obtain  a  convenient 
divisor  of  the  consolidated  stock,  the  first  company  increased 
its  shares,  and  the  new  stock  was  issued  in  proportion  of  ten 
shares  for  each  one  of  the  first  company,  two  for  each  one  of 
the  second  company,  and  one  for  each  of  the  third  company, 
thus  preserving  the  proportionate  value  each  to  the  other.  It 
was  held  that  the  issue  of  the  increased  stock  to  the  stockhold- 
ers of  the  first  company  was  not  a  dividend.*' 

A  nominal  or  arithmetical  increase  of  shares  of  stock  with- 
out transferring  to  the  stockholders  anything  out  of  the  treas- 
ury or  property  of  the  corporation,  and  which  is  not  a  cover 
for  distribution  of  accumulated  profits,  is  not  a  dividend." 

11  Erie  &  Pittsburg  R.  R.  Co.  v.  Pennsylvania  R.  R.  Co.,  12  Dist.  657 

(1903.) 

12  Allegheny  City  v.  Pittsburgh,  Allegheny  &  Manchester  Pass.  Ry., 
179  Pa.  414  (1897);  27  Pitts.  241  (1897) 

13  Allegheny  City  v.  Federal  St.  &  Pleasant  Valley  Pass.  Ry.  Co.,  179 
Pa.  424  (1897);  27  Pitts.  243  (1897.) 

14  Allegheny  City  v.  Federal  St.  &  Pleasant  Valley  Pass.  Ry.  Co.,  179 
Pa.  424  (1897);  27  Pitts.  243  (1897.) 
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BoniM  on  XnereaM  of  Oapital  Stock. 

296.  A  railroad  company  organized  under  the  Act  of  April 
4,  1868,  P.  L.  62,  may  under  the  Act  of  June  4,  1883,  P.  L.  67, 
increase  its  capital  stock  to  one  hundred  and  fifty  thousand  dol- 
lars per  mile  without  the  payment  of  the  bonus  required  by  the 
Act  of  February  9,  1901.  If  several  companies  have  this  right 
under  the  Act  of  June  4,  1883,  and  are  consolidated,  the  con- 
solidated company  has  the  right  to  increase  its  stock  to  one  hun- 
dred and  fifty  thousand  dollars  per  mile  without  the  payment  of 
the  bonus.  ^* 

If  the  consolidated  company  is  formed  of  a  New  York  Com- 
pany and  a  Pennsylvania  company  having  the  right  under  the 
Act  of  June  4,  1883,  ^he  consolidated  company  has  the  same 
right"* 

Tax  on  GroM  Beooipti. 

297.  A  railroad  company  engaged  in  transportation  busi- 
ness, both  within  and  without  the  State  is  liable  for  tax  on 
gross  receipts  only  upon  the  amount  received  for  transporta- 
tion between  points,  both  of  which  are  within  the  State.** 

The  Act  of  June  7,  1879,  which  imposes  a  tax  on  the  gross 
receipts  of  transportation  companies,  is  not  valid  in  so  far  as 
such  receipts  are  derived  from  commerce  between  points  within 
and  points  without  the  State,  but  is  valid  as  to  commerce 
wholly  confined  within  the  limits  of  the  State.  *^ 

Under  the  Act  of  June  7,  1879,  ^  railroad  company  is  tax- 
able on  its  gross  receipts  from  transportation  of  passengers  and 
freight  passing  out  of  the  State  and  in  again  in  course  of  tran- 
sit, but  is  not  taxable  on  its  receipts  from  transportation  of 
passengers  and  freight  passing  from  a  point  in  another  State, 
thence  through  this  State  to  another  point  in  the  former 
State." 

15  Commonwealth  v,  Buffalo  &  Susquehanna  R.  R.,  307  Pa.  154  (1903.) 
15*  Commonwealth  v.  Buffalo,  Rochester  &  Pittsburgh  Ry.,  207  Pa.  160 

(1903). 

16  Com.  V.  Buffalo,  New  York  &  Philadelphia  R.  R.,  2  Dauph.  ai6 

(1888.) 

17  Com.  V,  Delaware  &  Hudson  Canal  Co.,  4  Dauph.  154  (1888)  ;  Com. 
V,  New  York,  Lake  Erie,  &  Western  R.  R.,  4  Dauph.  165  (i88a) 

18  Com.  V.  New  York,  Lake  Erie  &  Western  R.  R.,  4  Dauph.  165  (1888.) 


TAXATION.  407 

If  any  part  of  a  foreign  corporation's  gross  receipts  is  tax- 
able, the  tax  cannot  be  evaded  by  sending  the  money  out  of  the 
State ;  the  corporation  is  here  for  purposes  of  proper  taxation, 
and  it  is  not  material  where  its  funds  are  physically  kept** 

Receipts  of  a  railroad  company  derived  from  transportation 
of  United  States  mail  are  not  taxable  under  the  Act  of  June 
I,  1889.*^ 

The  total  gross  receipts  of  an  express  company  are  taxable 
without  deducting  amounts  paid  to  railroad  companies  for 
transportation  of  the  business  upon  which  such  receipts  were 
collected.  Such  tax  is  not  double  taxation  within  the  constitu- 
tional prohibition,  neither  are  such  receipts  paid  to  railroads 
exempt  from  taxation  by  the  provisos  in  Sec.  7  of  the  Act  of 
June  7,  1879, 2tnd  Sec.  23  of  the  Act  of  June  i,  1889.*^ 

Tax  on  Loazw. 

298.  The  four  mills  tax  upon  the  indebtedness  of  a  corpora- 
tion under  the  Act  of  June  8,  1891,  is  not  a  general  tax  on  all 
bonds,  but  only  on  such  as  are  "issued  to  residents  of  this  State 
and  held  by  them,"  and  the  duty  of  the  corporation  is  to  use 
diligence  to  ascertain  the  residence  of  its  bondholders  and 
whether  it  has  or  has  not  done  so  is  a  question  in  each  case  to 
be  determined  by  the  facts  and  circumstances.  There  is  no 
presumption  that  the  bonds  of  corporations  of  this  State  are 
held  by  residents  of  the  State.  Accordingly  where  the  treas- 
urer of  a  corporation  used  care  and  diligence  in  ascertaining 
who  the  holders  of  bonds  were  and  where  they  resided,  and 
failed  to  find  bonds  amounting  to  $327,000,  which  were  after- 
wards discovered  to  have  been  held  by  domestic  corporations 
during  a  tax  year,  it  was  held  that  no  tax  was  to  be  imposed 
upon  the  company  in  respect  of  these  bonds,  as  the  failure  to 
find  them  was  not  the  fault  of  the  treasurer,  and  the  company 
cannot  be  held  liable  unless  its  officer  has  failed  in  duty.** 

Under  the  Act  of  June  30,  1885,  a  corporation  which  failed 


19  Com.  V,  Delaware  &  Hudson  Canal  Co.,  4  Dauph.  154  (1888.) 

20  Com.  V,  Lehigh  Valley  R.  R.,  4  Dauph.  174  (1889) ;  Com.  v.  Dela- 
ware, Lackawanna  &  Western  R.  R.,  4  Dauph.  192  (1888.) 

21  Com.  V,  United  States  Express  Co.,  4  Dauph.  312  (1893.) 

22  Com.  V.  Lehigh  Valley  R.  R.,  186  Pa,  23S  (1898.) 
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to  rqwrt  or  prove  that  any  of  its  indebtedness  is  due  to  or 
any  evidences  of  such  indebtedness  was  held  by  n<Mi-residents 
is  liable  for  tax  upon  the  whole  amount  of  its  indebtedness.** 

The  treasurer  of  a  corporation  in  making  a  return  for  a 
tax  on  loans,  must  show  affirmatively  that  he  has  exercised  the 
utmost  diligence  in  endeavoring  to  ascertain  the  residence  of 
the  holders  of  the  loans,  and  if  he  fails  to  do  so,  and  returns  a 
large  number  of  loans  as  being  held  by  persons  whose  residence 
is  unknown,  the  corporation  will  be  liable  for  his  negligence 
and  will  be  charged  with  the  tax.** 

The  treasurer  should  detail  the  various  steps  taken  by  him 
to  ascertain  the  residence  of  the  holders  of  indebtedness,  and 
whether  he  has  made  diUgent  inquiry  is  for  the  court,  not  for 
the  officers  to  decide.*' 

If  the  bonds  of  a  corporation  contain  a  stipulation  for  the 
payment  of  all  taxes,  the  return  of  the  treasurer  will  not  relieve 
the  corporation  from  liability.  As  long  as  such  corporation's 
account  is  open,  the  Commonwealth  may  produce  for  taxation 
any  bonds  that  the  treasurer  failed  to  find  and  may  demand  a 
tax  thereon.  Simonton,  P.  J.,  said :  "The  defendant  has  un- 
dertaken to  discharge  a  difficult  obligation  of  unknown  ex- 
tent. This  contract  may  be  enforced  by  the  State  or  bond- 
holder, for  both  are  interested  in  its  fulfillment ;  and  either  may 
show  that  the  contract  has  not  been  discharged.  When  bonds 
are  shown  to  be  taxable,  there  is  no  answer  except  payment."** 

A  full  year's  tax  can  not  be  recovered  upon  bonds  which  have 
been  in  existence  for  only  a  portion  of  the  year  for  which  a  tax 
is  charged.*^ 

Under  the  Act  of  June  30,  1885,  a  corporation  is  not  liable 
for  tax  on  its  obligations,  where  no  interest  has  matured  or 
been  paid  during  the  tax  year.** 


23  G)m.  V,  Thirteenth  &  Fifteenth  Strts.  Pass.  Ry.  Co.,  2  Daaph.  391 
(189a) 

24  Com.  V.  Peoples  Pass.  Ry.,  183  Pa.  353  (1898)  ;  Com.  v.  Lehigh  Val- 
ley R.  R.,  186  Pa.  235  (1898);  Com.  v.  Allentown  Terminal  R.  R.,  2 
Dauph.  81  (1897.) 

25  Com.  V.  Allentown  Terminal  R.  R.,  2  Dauph.  81  (1897)  ;  Com.  v. 
Northern  Cent.  Ry.,  2  Dauph.  67  (1897.) 

26  Com.  V.  Northern  Central  Ry.  Co.,  2  Dauph.  67  (1897.) 

27  Com.  V.  Philadelphia  Trac.  Co.,  i  Dauph.  117  (1889.) 

28  Com.  V.  Philadelphia  Trac.  Co.,  i  Dauph.  117  (1889.) 
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A  corporation  is  not  liable  for  a  tax  on  a  mortgage  issued 
by  private  parties  upon  property  subsequently  purchased  by 
the  corporation,  where  it  appears  that  the  corporation  had  not 
assumed  the  mortgage  as  its  own  indebtedness.**^ 

Three  street  railway  companies  contemplating  a  lease  of 
their  lines  to  a  fourth  company,  had  their  stockholders  deposit 
their  stock  with  a  trustee,  who  issued  to  the  stockholders  stock 
trust  certificates.  Subsequently  the  leases  were  executed, 
under  which  the  lessee  company  agreed  to  pay  as  rental  a  net 
sum  equal  to  a  certain  per  cent,  upon  the  amount  of  the  stock 
trust  certificates.  These  rentals  were  paid  over  to  the  lessor 
companies  and  by  them  paid  to  the  trustee,  who  in  turn  paid 
them  out  in  the  form  of  interest  upon  the  stock  trust  certifi- 
cates. It  was  held  that  the  lessors  were  not  liable  for  a  tax 
on  the  stock  trust  certificates  as  a  loan  under  the  Act  of  June 
30,  iSSs^^ 

Property  Exempt  from  Local  Taxation. 

299.  Only  the  property  of  a  railroad  company  which  is  in- 
dispensably necessary  to  the  operation  of  the  railroad,  as  such 
is  exempt  from  taxation  for  local  purposes.^ ^ 

Lots  and  buildings  which  are  used  as  the  general  repair 
shops  of  a  railroad  company,  where  the  use  is  exclusive  and 
limited  to  repairs  and  rebuilding,  in  reconstructing  and  restor- 
ing the  motive  and  rolling  stock  of  a  company  from  dangerous 
to  safe  condition  after  accidental  injury  and  natural  wear  and 
tear,  are  exempt  from  local  taxation ;  but  if  such  buildings  are 
used  for  construction  purposes,  they  are  subject  to  local  taxa- 
tion.»« 

But  where  a  railroad  company  uses  its  shops  to  repair  its 
own  cars  and  also  for  necessary  repairs  on  cars  of  other  lines, 
and  in  addition  built  new  cars  or  rebuilt  old  ones  so  as  to 

29  Com.  V.  Union  Trac.  Co.,  192  Pa.  507  (1899)  ;  affirming  i  Dauph.  169 
(1898.) 

30  Com.  V.  Union  Trac.  Co.,  192  Pa.  507  (1899)  ;  affirming  i  Dauph.  169 
(189a) 

31  Western  New  York  &  Pennsylvania  R.  R.  v.  Venango  Co.,  183  Pa. 
618  (1898) ;  affirming  5  Super.  Ct.  304  (1897.) 

^  Western  New  York  &  Pennsylvania  R.  R.  v.  Venango  Co.,  183  Pa. 
618  (1898)  ;  28  Pitts.  341  (1898) ;  affirmmg  5  Super.  Ct.  304  (1897) 
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make  them  substantially  new,  even  if  some  portion  of  the  old 
material  is  used,  the  shops  are  exempt  from  local  taxation  only 
by  the  proportion  the  repair  business  bears  to  the  entire  busi- 
ness.** 

Shops,  buildings,  etc.,  in  which  current  repairs  of  cars,  loco- 
motives and  such  other  things  as  are  ordinarily  pertinent  to 
railroads  are  made,  and  used  also  for  manufacturing  bolts  and 
all  parts  necessary  for  such  repairs,  are  reasonably  necessary 
as  a  part  of  the  corporate  equipment  of  the  carrjring  company 
and  cannot  be  taxed  as  real  estate  by  the  local  authorities.*^ 

Where  the  only  motive  power  of  a  street  railway  company 
consists  of  horses,  and  it  appears  that  all  of  the  horses  were 
used  in  moving  the  cars  of  the  company,  such  horses  are  ex- 
empt from  local  taxation.  In  such  a  case  it  is  immaterial 
that  one  or  more  of  the  horses  were  occasionally  used  in  haul- 
ing feed  to  the  company's  stable,  or  in  hauling  money  to  the 
company's  bank,  or  in  making  repairs  to  the  compan/s 
tracks.*' 

The  power  house  of  an  electric  railway  is  exempt  from  tax- 
ation.'* 

Where  a  traction  motor  company  operates  a  street  railway 
and  leases  the  property  and  franchises  of  various  railway  com- 
panies and  operates  them  on  its  own  account,  it  is  exercising 
the  franchise  of  a  street  railway  company  and  is  subject  to  the 
Act  of  April  21,  1858,  which  provides  that  "the  offices,  de- 
pots, car  houses  and  other  real  property  of  railway  corpora- 
tions situate  in  the  city  of  Philadelphia,  the  superstructure 
and  water  stations  alone  excepted,*'  are  subject  to  tax  for  city 
purposes.*'' 

Under  the  special  Act  of  January  4,  1859,  enabling  the  city 
of  Pittsburg  to  tax  real  estate  belonging  to  railroad  companies, 
the  city  may  tax  the  terminal  station  of  an  incline  plane  com- 

33  Allegheny  Valley  Ry.  v,  Verona  Borough,  29  Pitts.  314  (1899.) 

34  Lehigh  Valley  R.  R.  v,  Bradford  County  Commissioners,  24  Pa.  C 
C  R.,  537  (1901.) 

35  Peoples  Pass.  Ry.  Co.  v,  Taylor,  22  Super.  Ct  156  (1903) ;  affirming 
10  Dist.  343  (1901.) 

36  Philadelphia  v.  Electric  Traction  Co.,  208  Pa.  157  (1904.) 

37  Philadelphia  v.  Philadelphia  Trac  Co.,  206  Pa.  35  (1903.) 
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pany.  Such  a  company  is  a  railway  within  the  meaning  of 
that  Act  and  the  Act  of  May  i,  1876,  under  which  it  was  in- 
corporated.*® 

The  special  Act  of  April  6,  1870,  P.  L.  935,  relative  to  tax- 
ing railroads,  coal  banks,  etc.,  in  Hickory  township,  Mercer 
County,  imposes  a  school  tax  on  collieries  and  property  belong- 
ing thereto,  and  does  not  apply  to  railrosuis,  which  pass 
through  the  township  having  no  connection  with  collieries.** 

Mimlfltpal  Liens  for  Paving. 

300.  A  municipal  lien  for  paving  cannot  be  filed  against  the 
roadbed  of  a  railroad.*® 

While  the  roadbed  of  a  railroad  is  not  subject  to  general 
taxation  nor  to  special  assessments  for  city  improvements, 
this  exemption  does  not  apply  to  a  large  tract  of  land,  fifteen 
hundred  feet  wide,  used  as  a  coal  and  ore  terminal  and  cov- 
ered with  tracks.  A  lien  for  sewer  assessments  will  lie  against 
so  much  of  such  land  as  is  actually  not  part  of  the  roadbed. 
The  fact  that  the  court  cannot  say  on  a  scire  facias  just  how 
much  of  the  tract  is  roadbed,  does  not  prevent  an  entry  of 
judgment.  In  the  subsequent  sale  the  plaintiff  can  take  title 
only  to  that  against  which  he  has  a  lien.  The  title  to  the  road- 
bed will  not  pass  to  him.*^ 

In  Philadelphia,  under  the  Act  of  April  21,  1858,  P.  L.  385, 
all  of  the  property  of  a  railroad  company  is  subject  to  assess- 
ment for  municipal  improvements,  except  the  actual  roadbed 
and  water  stations.  The  word  "superstructure'*  used  in  the 
act  means  the  roadbed  with  whatever  has  been  constructed 
upon  it*^ 

An  ordinance  requiring  lot  owners  to  lay  sidewalks  is  a 


38  St.  Clair  Incline  Plane  Co.  v,  Pittsburgh,  32  Pitts.  190  (1901.) 

59  Hickory  Township  v.  Shenango  Valley  R.  R.  Co.,  5  Super.  79  (1897.) 

40  Erie  V.  Lake  Shore  &  Michigan  Southern  R.  R.,  175  Pa.  523  (1896.) 
The  power  house  of  a  street  railway  company  containing  engines  and 

machinery,  etc,  is  not  the  subject  of  a  mechanic's  lien. — Oberholtzer  v, 
Norristown  Pass.  Ry.,  10  Montg.  42  (1894) ;  16  Pa.  C.  C.  R.  13  (1894) ; 
6  Del.  88  (1894) ;  Christ  v.  Schuylkill  Electric  Ry.,  9  Dist.  268  (1900) ; 
23  Pa.  C.  C.  R.  353  (1900)  ;  16  Montg.  93  (1900) ;  14  York  8  (1900.) 

41  Philadelphia  v,  Philadelphia  &  Reading  R.  R.,  177  Pa.  292  (1896.) 

42  Philadelphia  v.  Philadelphia  &  Reading  R.  R.,  177  Pa.  292  (1896.) 
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police  regulation.  A  duty  is  imposed  thereby,  the  neglect  of 
which  creates  a  liability  to  the  municipality  for  the  cost  it  has 
incurred  in  doing  that  which  they  ought  to  have  done.  It  is 
not  a  tax,  or  a  local  assessment  in  the  nature  of  a  tax  based  on 
special  benefits  accruing,  or  supposed  to  accrue,  to  the  land- 
owners though  ordinarily  these  are  a  full  equivalent  for  the 
cost.  A  railroad  company  is  not  excused  from  obeying  regu- 
lations of  this  character.** 

Where  a  railroad  company  purchased  land  lying  between 
its  tracks  and  a  borough  street  in  order  to  improve  its  property 
and  used  the  rear  of  the  land  for  railroad  purposes,  the  bor- 
ough may  on  notice  and  refusal  by  the  railroad  company  to 
lay  a  pavement  in  front  of  said  land,  build  the  pavement  and, 
by  an  action  of  assiunpsit,  collect  the  costs  thereof  with  twenty 
per  cent,  added,  as  directed  by  borough  ordinance  from  the 
company.  It  is  no  defence  to  such  an  action  that  the  pave- 
ment was  unnecessary  and  of  no  use  to  the  company,  and  not 
asked  for  by  it,  and  that  some  time  in  the  future  it  may  want 
to  use  the  ground  for  its  roadbed,  and  that  the  work  was  poor- 
ly done  and  not  worth  the  amount  charged.** 

License  Tax  on  Street  Cars. 

301.  A  municipality  may  impose  a  reasonable  license  tax 
on  electric  cars  as  a  police  r^fulation. 

An  ordinance  of  a  municipality  is  not  void  as  being  vague 
and  indefinite  when  provision  is  made  enabling  the  company 
to  obtain  an  annual  license  for  all  cars  owned  or  operated  by 
it  by  the  annual  payment  of  a  fixed  sum.**^ 

A  municipality  may  impose  a  license  tax  of  twenty-five  dol- 
lars upon  each  street  car  run  or  operated  in  the  city,  to  be  paid 
into  the  city  treasury  for  the  use  of  the  city.  In  ascertaining 
the  number  of  cars  taxable,  the  number  of  trucks  are  alone  to 


43  Mt.  Joy  Borough  v.  Harrisburg,  Portsmouth,  Mount  Joy  &  Lancaster 
R.  R.,  19  Lane.  217  (1902)  ;  11  Dist  765  (1902) ;  8  North,  247  (1902.) 

44  Mt.  Joy  Borough  v.  Harrisburg,  Portsmouth,  Mount  Joy  &  Lancaster 
R.  R.,  19  Lane.  217  (1902)  ;  11  Dist.  765  (1902)  ;  8  North.  247  (1902.) 

45  North  Braddock  Bor.  v.  Second  Avenue  Trac.  Co.,  8  Super.  Ct.  233 
(1898)  ;  affirming  28  Pitts.  278  (1898.) 
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be  considered.     The  fact  that  the  same  trucks  may  carry  a  dif- 
ferent body  in  summer  than  in  winter,  is  immaterial.*® 

The  imposition  by  a  borough  of  a  license  tax  upon  each 
street  railway  car  operated  regularly  within  its  limits  is  an  ex- 
ercise of  the  police  power  del^ated  by  the  State,  and  such  li- 
cense may,  in  the  exercise  of  the  same  power,  be  increased  from 
time  to  time,  where  such  increase  is  reasonable  and  warranted 
by  conditions  affecting  the  railways.*'' 

While  a  municipal  ordinance  imposing  an  annual  license  fee 
of  $10  a  car  is  reasonable,  an  ordinance  which  imposes  such 
a  fee  and  to  which  is  added  a  penalty  of  $25  for  each  car  not 
licensed,  is  unreasonable  and  void.** 

The  Act  of  May  23,  1889,  P.  L.  277,  relating  to  cities  of  the 
third  class,  authorizes  a  tax  upon  or  in  respect  of  each  car  of 

46  Erie  City  v.  Eric  Electric  Motor  Co.,  24  Super.  Ct  yy  (1903.) 
In  this  case  Orlady,  J.,  said: 

"From  the  undisputed  testimony  it  appears  that  the  company  had  forty- 
nine  complete  car  trucks,  which  could  be  used  with  its  eighty  car  bodies. 
The  car  bodies  were  so  constructed  that  twenty-one  of  the  whole  number 
could  be  used  on  summer  or  open  cars  as  might  be  indicated  or  needful 
for  the  public  comfort  or  economic  management  of  the  corporate  business. 
Eight  of  the  trucks  were  not  used  so  that  but  forty-one  were  in  use  for 
either  closed  or  open  bodies,  and  these  forty-one  were  in  service  during  the 
license  year.  While  each  part  of  a  car-truck  or  body  is  a  necessary  con- 
stituent  of  a  completed  car,  in  determining  the  largest  possible  number 
of  entire  cars  to  be  formed  by  assembling  the  trucks  and  bodies,  we  are 
limited  to  the  possible  number  of  available  car  trucks.  The  trucks  are  the 
primary  or  principal  part  of  the  car  and  the  body  is  secondary.  The 
trucks  could  be  used  on  the  streets  irrespective  of  the  kind  of  car  body, 
and  without  the  trucks  the  bodies  were  useless.  Whether  the  trucks  were 
mounted  with  a  winter  or  a  summer  body  or  with  a  flat  platform,  there 
could  not  be  more  than  forty-nine  cars  made  up  from  the  whole  equipment 
of  the  company.  The  company  could  effect  as  many  combinations  as  it 
had  car  bodies,  yet  that  number  would  not  represent  the  correct  number 
of  cars  it  could  run  and  operate,  and  a  tax  imposed  on  the  whole  number 
of  car  bodies  would  necessarily  impose  a  tax  on  a  truck  which  had  been  li- 
censed with  another  car  body.  The  unused  parts  of  a  car  in  the  shops  or 
car  bams  which  were  held  in  reserve  for  climatic  changes  and  substituted 
to  meet  such  exigencies  are  only  auxiliary  parts  of  the  cars  in  actual  use" 

47  Shenandoah  Borough  v,  Schuylkill  Trac.  Co.,  27  Pa.  C.  C  R.  465 

(1903) ;  12  Dist.  154  (1903.) 

48  Chester  Trac.  Co.  v.  Ridley  Park  Bor.,  7  Del.  302  (1898.) 
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a  street  passeng^er  railway  company  and  not  a  tax  upon  the 
business  or  occupation  in  which  the  company  is  engaged.  Such 
tax  is  not  a  license  fee  imposed  under  the  police  powers,  but  a 
tax  in  a  general  sense  as  was  decided  in  Oil  City  v.  Trust  Co., 
151  Pa.  454.  Nor  does  the  Act  violate  Art  g.  Sec.  i,  of  the 
Constitution,  requiring  imiformity  of  taxation.  Although  the 
ordinance  provides  a  penalty  for  refusal  to  pay,  the  remedy  is 
not  exclusive  so  as  to  prevent  a  civil  action  to  recover  the  tax.**^ 

Where  a  street  railway  company,  which  runs  between  two 
points  in  two  townships,  passes  through  a  city  on  its  way  f  rcmi 
one  terminus  to  the  other,  the  city  may  levy  a  tax  upon  each 
car  running  into  the  municipality.  Liability  for  the  car  tax 
attaches,  as  for  separate  cars,  where  two  car  bodies  were  so 
arranged  that  from  time  to  time  they  could  be  placed  on  the 
same  set  of  trucks.*^® 

lioouM  Tax  on  PoIm. 

302.  A  borough  may  impose  a  license  fee  upon  the  poles  of 
electric  railway  companies  erected  along  the  borough  streets 
and  an  annual  fee  of  $1.00  per  pole  is  not  unreasonable.*^ 

By  an  ordinance  of  the  borough  (now  city)  of  McKees- 
port,  approved  Sept.  22,  1886,  the  McKeesport  (now  the  Mc- 
Keesport  &  Reynoldton)  Passenger  Railway  Company  was 
granted  the  right  to  use  certain  streets  therein  named  upon 
certain  conditions.  Section  3  of  the  ordinance  provided  that 
the  borough  should  levy  no  license  for  borough  purposes  for 
the  franchises  granted,  until  after  the  expiration  of  five  years 
after  the  company  commenced  operating  its  road.  By  another 
ordinance  approved  Sept.  4,  1890,  the  railway  company  was 
authorized  to  use  and  occupy  additional  streets  and  to  use  elec- 
tricity as  a  motive  power,  etc.  Section  7,  of  this  ordinance 
provided  that  for  a  period  of  fifteen  years  from  and  after  the 
completion  of  the  line  the  railway  company  should  be  exempt 
from  the  pasrment  of  any  license  to  the  borough  for  the  fran- 
chises granted  by  its  several  ordinances.     Section  6  provided 

49  Harrisburg  v.  East  Harrisburg  Pass.  Ry.,  4  Dist.  683  (1895.) 

50  Harrisburg  v.  Citizens  Pass.  Ry.,  4  Dist  687  (1895.) 

51  Lansdowne  Bor.  v.  Delaware  Co.  &  Phila.  Elec  Ry.,  7  Del   173 
(1898) ;  affirmed  9  Super.  Ct  621  (1899) ;  7  Dei-  398  (1899.) 
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that  the  ordinance  shall  not  be  enforced  until  a  certain  contract 
attached  thereto  is  duly  executed  by  the  borough  and  the  rail- 
way company;  such  contract  was  duly  executed  on  the  same 
day. 

On  the  8th  day  of  August,  1892,  an  ordinance  was  passed  by 
the  city  of  McKeesport  "providing  for  the  levy  and  collection 
of  a  license  tax  on  telegraph  and  other  poles  in  the  city.^'  In 
1895  the  city  of  McKeesport  sued  the  McKeesport  &  Rejmold- 
ton  Passenger  Railway  for  the  amount  of  the  license  tax  on 
363  poles  for  the  years  1893  and  1894  and  the  penalty  of  10 
per  cent  for  the  non-payment  of  the  same,  amounting  to 
$198.60. 

Willard,  J.,  said,  in  entering  judgment  for  the  plaintiff : 

"It  does  not  follow  because  it  was  stipulated  in  the  ordin- 
ances that  the  railway  company  should  be  exempt  for  five 
and  fifteen  years  respectively  from  the  payment  of  any  license 
for  the  franchise  granted  that  the  city  should  not  exact  from 
this  company,  as  well  as  other  persons,  companies  and  corpora- 
tions, the  reasonable  license  fee  imposed  by  the  ordinance  or- 
dained and  enacted  solely  as  police  regulations  for  the  proper 
and  just  protection  of  its  citizens The  State  can- 
not bargain  away  its  right  to  exercise  at  all  times  the  police 
power,  nor  can  a  municipality  to  which  is  delegated  the  right 
to  exercise  the  State's  police  power  over  streets  and  highways 
enter  into  any  contract  by  which  the  full  exercise  of  the  power 
granted  can  be  abridged,  limited  or  destroyed.  If  it  was 
within  the  power  of  the  councils  of  McKeesport  to  bargain 
with  this  railway  company  for  immunity  and  exemption  for 
fifteen  years,  why  not  for  one  hundred  years  or  perpetually? 

It  is  not  in  the  power  of  the  councils  of  McKeesport  of  the 
present  year  to  enter  into  a  contract  in  any  form  by  ordinance 
or  written  agreement  so  as  to  prevent  the  councils  of  another 
year  from  passing  an  ordinance  as  a  proper  police  regulation, 
destroying  and  rendering  null  and  void  the  contract  so  entered 
into  by  the  previous  council."*^* 

52  McKeesport  v,  McKeesport  and  Reync^dton  Pass.  Railway  G).,  a 
Super.  Ct.  242  (1896) ;  Shenandoah  Bor.  v.  Schuylkill  Trac.  Co.,  27  Pa. 
C  C  R.  46s  (1903-) 


4l6  TAXATIOK. 


Whflii  Ballzwid  is  in  Haadfl  of  a 

303.  The  fact  that  a  railroad  company  was  in  the  hands  of 
a  receiver  appointed  by  the  United  States  Circuit  Court  does 
not  prevent  the  officers  of  the  Commonwealth  from  settling  a 
tax  account  against  the  company  under  the  Act  of  June  7, 
1879." 

S3  Com,  V.  Buffalo,  New  York  &  Philadelphia  R.  R.,  2  Danph.  216 
(i8».) 
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Constitutionality  of  the  Act  of  July  5,  1883. 

304.  The  Act  of  July  5,  1883,  regulating  lateral  railroads 
is  not  defective  in  title  and  is  constitutional  as  a  supplement  to 
the  Act  of  May  5,  1832.* 

Scope  of  the  Act  of  July  5,  1888. 

305.  Under  the  Act  of  July  5,  1883,  P.  L.  176,  where  the 
size  of  a  coal  mining  plant  is  in  proportion  to  the  area  of  coal 
to  be  mined,  and  a  "plan  of  the  mining  operations  to  be  pursued 
in  the  mining  of  the  coal"  has  been  formulated  and  fol- 
lowed, the  plant,  the  plan  of  operation  and  the  area  of  coal  with 
which  they  are  connected  may  be  designated  as  a  coal  mine. 
In  a  petition  for  the  appointment  of  viewers  for  a  lateral  rail- 
road where  the  court  finds  that  the  immediate  result  of  the 
construction  of  the  lateral  railroad  would  be  a  lateral  railroad 
from  a  coal  mine  passing  through  a  property  which  constituted 
a  coal  mine  within  the  meaning  of  the  Act,  the  petition  will  be 
dismissed.  The  object  of  the  Act  of  1883  was  the  protection 
of  the  owners  of  intervening  mines;  and  while  it  was  the  pur- 
pose of  lateral  railroad  legislation  to  bring  coal  and  other  min- 
erals into  market,  it  is  just  as  apparent  that  the  intention  of  the 
Act  of  1883,  founded  upon  experience  and  justice,  was  that 
this  should  not  be  done  in  such  a  manner  as  would  interfere 

I  Rodger's  Petition,  192  Pa.  97  (1899.) 
27 
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with  a  prior  enterprise  to  the  same  end.  Nor  is  it  necessary  to 
regard  undeveloped  coal  as  "land"  in  order  to  bring  it  within 
the  spirit  and  intent  of  the  original  Act  of  1832.* 

lAt&nl  Bailroads  DistingiiUlMd  from  Public  TUIIroadg, 

306.  A  railway,  constructed  for  a  length  of  three  miles, 
solely  for  the  purpose  of  carrying  the  coal  of  one  company  and 
owned  by  the  members  of  that  company,  is  a  lateral  railway 
and  is  not  entitled  to  the  rights  of  a  public  railroad,  and  its  con- 
struction over  private  property  will  be  restrained  under  the 
Act  of  June  19,  1871.  If  the  railway  is  constructed  not  only 
for  the  purpose  of  carrying  the  coal  of  one  coal  company,  but 
also  for  canying  various  products  of  people  and  corporations 
along  its  line,  and  its  building  may  be  considered  a  reasonable 
business  proposition,  then  it  is  a  public  railroad  and  is  entitled 
to  the  right  of  eminent  domain.' 

Veeenlty  for  Latond  Ballroad. 

307.  Before  a  petitioner  for  a  lateral  railroad  can  enter  upon 
the  premises  of  a  land  owner  to  construct  a  road,  the  necessity 
for  the  road  must  be  finally  determined.  Under  the  Act  of 
February  17,  187 1,  P.  L.  56,  the  questions  both  as  to  the  neces- 
sity of  a  lateral  railroad  and  of  the  damages  for  the  taking  of 
the  land  are  subject  to  review  on  appeal,  and  the  petitioner  for 
the  road  has  therefore  no  authority,  after  the  question  of  neces- 
sity for  the  road  has  been  decided  in  his  favor  by  the  viewers 
and  court  below,  to  enter  a  bond  and  proceed  with  the  con- 
struction of  the  road  until  the  appeal  has  been  determined.* 

The  necessity  for  the  lateral  railroad  on  the  route  selected 
by  the  petitioner  is  a  question  for  the  jury,  under  proper  in- 
structions from  the  court,  and  they  cannot  take  into  considera- 
tion that  a  better,  cheaper  and  more  convenient  route  might 
have  been  selected. 

Mestrezat,  J.  said :  "The  Act  of  May  5,  1832,  P.  L.  501 
and  its  supplements  require  the  petitioner  or  petitioners  for  a 

2  Rodger's  Petition,  192  Pa.  97  (1899.) 

3  Robbins  v.  Western  Washington  R.  R.,  31  Pitts.  181  (1900.) 

4  The  Act  of  Feb.  17,  1871,  repealed  the  Act  of  April  20,  1858,  by  im- 
plication in  this  respect.    Painters  Lateral  R.  R.,  198  Pa.  461  (1901.) 
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lateral  railroad  to  'survey  and  mark  such  route  as  he  or  they 
shall  think  proper  to  adopt;'  and  thereupon  the  viewers  and 
subsequently  on  appeal  the  court  and  jury  shall  determine  the 
necessity  for  the  road  and  the  damages  sustained  by  the  owner 
of  the  intervening  lands  by  its  construction  and  use.  This  ex- 
cludes from  the  consideration  of  the  viewers  and  the  jury  any 
other  route  as  bearing  on  the  necessity  of  the  location  adopted 
by  the  petitioner.  There  may  be  a  better  and  less  expensive 
route ;  but  that  is  a  matter  entirely  with  the  petitioner  and  not 
with  the  land  owner,  and  cannot  avail  the  latter  in  the  deter- 
mination of  the  necessity  for  the  selected  route."' 

Under  the  Act  of  April  20,  1858,  supplementary  to  the  Act 
of  May  5,  1832,  the  court  determined  the  necessity  of  the  road, 
the  jury  on  appeal  determined  only  the  amount  of  damages; 
under  the  supplementary  Act  of  Feb.  17,  1871,  the  jury  on  ap- 
peal from  the  report  of  viewers  pass  not  only  on  the  matter 
of  damages,  but  also  on  the  necessity  of  the  railroad  and  there- 
fore until  the  necessity  of  the  railroad  is  determined,  the  court 
will  not  approve  the  bond  and  until  that  time  the  land  cannot 
be  appropriated.* 

Appolntmant  of  Vtowwrs. 

308,  Where  a  petition  for  the  appointment  of  viewers  in 
a  lateral  railroad  proceeding  under  the  Act  of  May  5,  1832, 
is  filed  and  a  neighboring  mine  owner  files  an  answer,  averring 
that  the  road  would  pass  through  his  mine  and  seriously  injure 
it,  the  court  will  not  decide  in  limine  the  question  raised 
by  the  answer,  but  will  appoint  the  viewers,  and  decide  such 
questions  upon  exceptions  to  their  report.'' 


309.  Where  land  was  condemned  for  a  lateral  railroad,  and 
it  appeared  that  the  land  had  at  one  time  been  divided  into  two 

5  Frick  Coke  Co.  v.  Painter,  198  Pa.  468  (1901) ;  see  also  Bessemer 
Coke  Co.'s  Lateral  R.  R.,  18  Pa.  C.  C  R.  440  (iSgS) ;  Lake  Erie  Lime- 
stone Co.'s  Appeal,  188  Pa.  509  (1898.) 

6  Bessemer  Coke  Company's  Lateral  Railroad,  18  Pa.  C.  C.  R.  440 
(1896) ;  5  Dist.  765  (1896)  ;  27  Pitts.  227  (1896.) 

7  Graffs  Case,  23  Pa.  C.  C.  R.  349  (1900) ;  9  Dist.  372  (1900) ;  30 
Pitts.  423  (1900);  6  Lacka.  95  (1900.) 
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separate  farms  owned  by  different  parties  and  that  the  present 
owner  derived  title  from  these  parties,  it  is  proper  to  treat  the 
land  as  one  tract  in  assessing  the  damages.® 

The  measure  of  damages  for  the  taking  of  land  for  a  lateral 
railroad  is  the  difference  in  the  market  value  of  the  whole  lHt>p- 
erty  immediately  before  and  after  the  construction  of  the 
road.* 

Appeals. 

310.  Under  the  lateral  railroad  act  an  appeal  from  an  order 
directing  a  bond  to  be  filed  before  the  viewers  have  reported  is 
premature  and  will  be  quashed.  "There  can  be  no  entry  on 
land  or  commencement  of  the  railroad  until  the  viewers  have 
determined  the  necessity  of  the  road  and  the  court  has  approved 
their  report.  In  this  respect  the  proceedings  under  the  lateral 
railroad  acts  differ  from  those  under  the  general  railroad  laws. 
Corporations  having  the  full  power  of  eminent  domain  deter- 
mine for  themselves  in  advance  the  necessity  and  occasion  for 
its  exercise.  Hence  it  is  held  that  on  the  filing  of  a  sufficient 
bond  to  secure  damages,  the  title  to  the  land  is  divested  and 
the  corporation  is  authorized  to  enter  and  construct  its  road : 
Fischer  v.  R.  R.,  175  Pa.  554.  But  under  the  lateral  railroad 
acts  the  necessity  is  not  determined  by  the  petitioner,  but  by 
the  viewers,  with  the  approval  of  the  court,  or  by  the  verdict 
of  a  jury  upon  an  appeal,  and  until  this  preliminary  requisite 
has  been  established  no  entry  on  the  land  is  authorized.  By 
the  Act  of  May  5,  1832,  Sec.  3,  P.  L.  501,  the  ground  could  not 
be  broken  or  the  construction  of  the  road  commenced  until 
the  damages  reported  by  the  viewers  or  awarded  by  the  jury 
were  tendered  or  paid  to  the  land  owners.  But  by  the  Act  of 
April  20,  1858,  Sec.  I,  P.  L.  3601,  *when,  in  the  opinion  of 
the  court  the  road  is  necessary  ....  it  shall  be  lawful 
for  the  petitioner,  upon  giving  bond  to  be  filed  with  the  peti- 
tion ....  to  proceed  in  the  opening,'  etc.  The  proper 
practice  is  to  defer  the  filing  of  the  bond  until  after  the 
court  has  approved  the  report  of  the  viewers  or  in  case  of  an 
appeal  until  after  the  verdict  of  the  jury,  which  under  the  Act 

8  Frick  Coke  Co.  v.  Painter,  198  Pa.  468  (1901.) 

9  Frick  Coke  Co.  v.  Painter,  198  Pa.  468  (1901.) 


LATERAL  RAILROADS.  421 

of  February  17,  1871,  P.  L.  56,  may  decide  the  fundamental 
question  of  necessity  against  the  petitioner.  In  the  present 
case  the  bond  was  filed  at  the  same  time  as  the  petition  and 
was  approved  by  the  court.  This  was  premature,  but  it  did 
the  appellant  no  harm.  It  was  without  effect  in  authorizing 
an  entry  on  the  land  until  the  necessity  of  the  road  is  settled. 
If  upon  the  coming  in  of  the  viewers'  report,  the  bond  should 
appear  to  be  insufficient  in  amount  or  otherwise  exceptionable, 
the  court  has  ample  power  to  require  it  to  be  enlarged  or  cor- 
rected or  a  new  one  filed  before  entry  on  the  land.  The  present 
appeal  being  before  the  termination  of  the  proceedings  in  the 
court  below,  was  premature  and  must  therefore  be  quashed."*^ 

10  Lake  Erie  Limestone  Co.'s  Lateral  R.  R.,  188  Pa.  509  (1898) ;  29 
Pitts.  235  (1898),  per  Mitchell,  J.;  see  also  Lake  Erie  Limestone  Co.'s 
Appeal,  188  Pa.  509  (1898)  ;  46  Pitts.  235  (1898) ;  Painter's  Lateral  R.  R., 
198  Pa.  461  (1901.) 
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L«giilatiTe  Authority  to  Um  Streets  and  Boads. 

311.  Under  the  street  railway  Act  of  May  14,  1889,  P-  L. 
211,  street  railway  companies  are  confined  in  the  location  of 
their  route  to  established  streets  or  other  avenues  in  cities  and 
boroughs  and  to  public  highways  in  townships,  and  have  no 
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roving  commission  to  locate,  construct  and  operate  street  rail- 
ways wherever  they  please.^ 

The  Act  of  May  14,  1889,  P.  L.  211,  does  not  authorize  two 
street  railway  companies  to  lay  their  tracks  at  the  same  time 
upon  the  same  highway.  It  only  authorizes  a  company  to  con- 
struct and  operate  a  railway  on  a  street  or  highway  upon  which 
"no  track  is  laid,  or  authorized  to  be  laid,"  under  any  existing 
charter.  The  time  of  which  the  act  speaks  is  the  time  of  in- 
corporation, and  not  the  time  of  the  passage  of  the  act* 

1  In  Northern  Central  Railway  Co.  v.  Harrisburg  &  Mechanicsburg 
Electric  Ry.,  177  Pa.  142  (1896),  Chief  Justice  Sterrett  said: 

'Their  right  to  construct,  maintain  and  operate  street  railways  is 
specifically  limited  to  existing  streets  and  highways.  The  names  of  the 
streets  and  highways  selected  by  them  must  be  stated  in  each  compan/s 
articles  of  association.  In  the  recorded  action  of  the  company,  exercising 
the  branching  power,  etc.,  authorized  by  the  act,  it  must  also  'distinctly 
name  the  streets  and  highways  on  which  said  extension  or  branch  is  to  be 
laid  or  constructed'  In  brief,  in  the  selection  or  adoption  of  the  route, 
either  of  their  main  line,  or  of  any  extension  or  branch  thereof,  they  are 
expressly  confined  to  established  streets  or  other  avenues  in  cities  and  bor- 
oughs, and  to  public  highways  in  townships,  subject  to  such  further  restric- 
tions, even  as  to  them,  as  are  specified  in  the  act.  Outside  of  and  beyond 
the  restricted  power  and  authority,  as  to  selection  and  adoption  of  a  route, 
etc.,  thus  granted,  they  are  not  invested  with  any  other  authority  in  that 
regard,  except  such  as  may  be  necessarily  implied.  Without  ignoring  the 
well  settled  rules  applicable  to  the  construction  of  charters,  it  is  impossible 
to  reach  any  other  conclusion  than  that  the  legislature,  in  this  carefully 
drawn  and  well-guarded  act,  intended  to  withhold  from  companies  chartered 
thereunder  everything  in  the  nature  of  a  roving  commission  under  which 
they  might  assert  the  right  to  locate,  construct  and  operate  street  railroads 
wherever  they  pleased." 

2  Homestead  St.  Railway  v.  Homestead  Electric  St.  Ry.,  166  Pa.  162 
(1895)  ;  25  Pitts.  357  (189s) ;  Green,  J.,  said: 

"It  is  very  easy  to  see  how  the  right  of  the  general  public  to  free  and 
unobstructed  travel  may  become  most  seriously  impaired  if  there  should 
be  an  unlimited  right  to  occupy  the  streets  and  highways  of  the  common- 
wealth with  railway  tracks.  Even  one  track  becomes  at  times,  especially 
in  our  large  towns  and  cities,  an  obstruction  to  travel.  The  great  bulk 
of  travel  is  off,  and  not  on,  our  street  cars.  In  the  crowded  thoroughfares, 
particularly  where  the  streets  are  constantly  occupied  by  horses  and  car- 
riages, heavy  wagons,  carts,  drays,  omnibuses  and  other  vehicles,  a  dupli- 
cation of  street  car  tracks  would  be  an  intolerable  burden  and  a  most 
serious  obstruction.  Even  on  country  roads  where  travel  is  much  lest,  the 
traveled  part  of  the  road  is  so  much  narrower  than  in  the  cities  and  towns 
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The  general  street  railway  Act  of  May  14,  1889,  P.  L.  211, 
was  intended  as  a  comprehensive  system  for  the  organization 
and  government  of  street  railway  companies.  It  was  intended 
to  afford  a  method  for  companies  organized  under  laws  that 
were  invalid,  such  as  the  Acts  of  1878  and  1879,  to  secure  a 
lawful  corporate  character,  and  also  to  c^n  a  way  for  com- 
panics  legally  organized  under  special  acts  of  assembly  to 
surrender  their  special  privileges  and  obtain  those  provided  by 
the  statute.  The  words  "under  color  of"  in  the  sentence  in 
Section  20  that  reads  "any  street  passenger  railway  company 
heretofore  existing  imder  color  of  any  charter  or  letters  pat- 
ent," apply  not  merely  to  companies  organized  under  defective 
laws,  but  to  those  organized  under  special  acts  which  are 
valid.' 

A  toll  bridge  is  a  highway  which  a  street  railway  company 
may  use  under  the  Act  of  May  14,  1889,  P.  L.  211,  which  au- 
thorizes the  formation  of  companies  for  the  purpose  of  con- 
structing, maintaining  and  operating  a  street  railway  upon  any 
street  or  highway  for  public  use  in  the  conveyance  of  passen- 
gers by  any  power  other  than  by  locomotive.  If  the  corpora- 
tion which  owns  such  a  bridge  refuses  permission  to  a  street 
railway  company  to  use  the  bridge,  the  latter  company  may  en- 
force the  use  by  a  bill  in  equity.* 

If  the  bridge  is  not  sufficient  to  accommodate  both  the  street 

that  the  obstruction  would  be  felt  quite  as  severely  as  in  the  streets  of  the 
cities.  It  is  a  very  proper  inference,  therefore,  that  when  the  legislature 
prohibited,  in  the  fundamental  law  of  street  railways,  the  laying  of  more 
than  one  track  upon  one  street  or  highway,  it  was  for  the  purpose  of  pre- 
venting the  obstruction  of  travel  on  the  highways  of  the  commonweahh." 
See  Babcock  v,  Scranton  Traction  Co.,  i  Lacka.  223  (1895.) 

3  Berks  County  v,  Reading  City  Pass.  Ry.  Co.,  167  Pa.  102  (1895.) 

4  Pittsburgh  &  West  End  Passenger  Railway  v.  Point  Bridge  Co.,  165 
Pa.  37  (1894)  ;  25  Pitts.  192  (1894) ;  see  also  Conshohocken  Ry.  Co.  v. 
Pennsylvania  R.  R.,  15  Pa.  C.  C.  R.  445  (1894)  ;  Venango  Co.  Commission- 
ers V.  Oil  City  St.  Ry.,  3  Dist.  546  (1894).  The  word  "street"  in  the  Act 
of  1889  includes  "roads,"  per  Hensel,  Attorney-General  in  Gettysburg 
Battlefield  Electric  Ry.'s  Case,  13  Pa.  C.  C.  R.  337  (1893).  See  also  Penn- 
sylvania R.  R.  V.  Greensburg  &  Jeannette  St.  Ry.,  176  Pa.  559  (1896).  The 
act  includes  turnpikes.  Allen  town  &  Coopersburg  Turnpike  Co.  v,  Lehigh 
Val.  Traction  Co.,  174  Pa.  273  (1896).  See  Johnstown  &  Scalp  Level  Turn- 
pike Co.  V.  Johnstown  Pass.  Ry.,  4  Dist.  594  (1895.) 
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railway  and  the  public,  the  railway  company  cannot  exclude 
the  public,  nor  can  it  demand  that  the  local  authorities  shall 
supply  a  viaduct  for  the  railway  at  the  point  where  the  bridge 
is  situated.* 

The  Secretary  of  the  Commonwealth,  in  an  amplication  for 
a  charter  for  a  street  railway  company,  has  not  the  power  to 
pass  upon  such  questions  as,  whether  the  company  can  occupy 
streets  already  occupied  by  a  street  railway  company,  or  lay 
its  tracks  partly  on  private  property  or  cross  other  railways 
diagonally  or  whether  the  construction  upon  highways  im- 
poses an  additional  servitude  upon  the  property.  If  the  appli- 
cation is  in  proper  form  the  charter  should  be  granted  and 
these  questions  determined  by  the  courts.® 

JCtmleliMtl  Conaent— In  Ooiiaxml. 

312.  A  municipality  has  no  power  to  authorize  the  occupa- 
tion of  streets  for  street  railway  purposes  in  the  absence  of  a 
charter  from  the  Commonwealth,  nor  has  it  power  where  there 
is  such  a  charter,  to  grant  a  license  to  use  streets,  other  than 
those  covered  by  the  charter  route. 

Defendant  company  obtained  a  charter  for  the  construction 
of  its  railway  over  a  certain  street  in  the  city  of  Monongahela, 
and  a  franchise  was  granted  by  the  proper  municipal  authori- 
ties for  the  construction  of  said  railway  over  the  street  desig- 
nated in  its  charter.  The  railway  company  obtained  an  addi- 
tional consent  from  the  municipal  authorities  to  erect  its  feed 
line  on  streets  not  included  in  its  charter  route.  It  was  held 
that  a  municipality  has  no  power  to  grant  a  franchise  to  a  street 
railway  company  over  streets  not  included  in  the  charter  route 
and  the  construction  of  feed  lines  on  such  streets  will  be  en- 
joined.^ 

A  valid  municipal  consent  to  the  construction  of  a  street 
railway  on  a  highway  cannot  be  given  until  after  a  street  rail- 
way company  is  organized  under  the  Act. 

5  Larue  v.  Oil  City  St.  Pass.  Ry.,  170  Pa.  249  (1895.) 

6  Pittsburg  Rapid  Transit  St.  Ry.  Co.'s  Case,  28  Pa.  C.  C.  R.  151 
(1903)  ;  34  Pitts.  7  (1903)  ;  12  Dist.  454  (1903.) 

7  Van  Voorhis  v.  Pittsburg  &  Charleroi  St.  Ry.  Co.,  34  Pitts.  150 
(1903)  ;  9  North.  122  (1903).  See  Hannum  v.  Media,  M.  A.  &  C.  Electric 
Ry.,  200  Pa.  44  (1901.) 
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One  street  railway  company  obtained  its  charter  on  Novem- 
ber i6,  1893,  and  the  municipal  consent  on  December  19,  1893. 
Another  company  obtained  its  charter  on  November  29,  1893, 
but  the  municipal  consent  was  granted  to  it  on  November  20, 
1893.  Both  companies  obtained  the  right  to  lay  tracks  on  the 
same  highway.  It  was  held  that  the  first  company  had  the 
right  to  lay  the  tracks.* 

A  street  railway  company,  incorporated  under  the  Act  of 
1889,  P.  L.  211,  has  no  right  to  construct  its  railway  within 
the  limits  of  a  township,  upon  the  bed  of  a  turnpike  road,  with- 
out the  consent  of  the  local  authorities ;  even  although  the  local 
authorities  do  not  move  to  restrain,  the  court  will  enjoin,  at  the 
instance  of  the  turnpike  company,  the  party  who  suffers  special 
damages.* 

Until  the  consent  of  the  local  authorities  has  been  obtained, 
another  company  may  be  lawfully  chartered  to  build  a  rail- 
way over  the  same  route,  under  Art.  17,  Sec  9,  of  the  Consti- 
tution, and  the  Act  of  May  14,  1889,  Sec.  15,  and  may  build 
the  railway  if  the  local  consent  is  secured. 

In  such  case  the  failure  of  a  company  to  secure  the  municipal 
consent  for  several  years  is  such  laches  as  will  prevent  it  from 
claiming  any  rights  under  its  charter  so  as  to  defeat  the  right 
of  the  other  company  to  exist.*^ 

A  street  railway  company  which  has  been  granted  a  charter 
for  a  street  railway  over  certain  streets,  but  which  has  failed 
to  obtain  municipal  consent  for  the  construction  of  its  road, 
has  no  standing  to  restrain  another  company  subsequently 
chartered  from  building  over  the  same  streets,  where  it  ap- 
pears that  the  second  company  has  received  the  municipal  con- 
sent.    The  reasonable  time  within  which,  under  the  Act  of 


8  Homestead  St  Ry.  v.  Homestead  Electric  St  Ry.,  166  Pa.  162  (1895) ; 
25  Pitts.  357   (1895) ;  Babcock  v.  Scranton  Traction  Co.,  i  Ladca.  223 

(1895.) 

9  Harrisburg  &  Mechanicsburg  Elec  Ry.  v.  Harrisburg,    Carlisle    & 

Chambersburg  Turnpike  Co.,  15  Pa.  C  C  R.  389  (1894)  ;  4  Dist  17  (1894) ; 
Johnstown  &  Scalp  Level  Turnpike  Ca  v,  Johnstown  Pass.  Ry.,  4  Dist  594 
(1895)  ;  Collins  v,  Carbondale  Trac.  Co.,  5  Dist  18  (1895.) 

10  Com.  ex  rel.  v.  Philadeliriiia,  Morton  &  Swarthmore  St  Pass.  Ry.,  8 
Del.  9  (1900)  ;  3  Dauph.  181  (1900) ;  7  North.  242  (190a) 


STREET  RAILWAYS — ^LOCATION  AND  CONSTRUCTION.     427 

May  14,  1889,  the  municipal  consent  must  be  obtained  is  fixed 
by  the  Act  of  June  7,  1901,  at  two  years." 

A  street  railway  company,  availing  itself  of  the  provisions 
of  Sees.  14  and  17  of  the  Act  of  1889,  presented  to  the  court 
its  petition  for  the  appointment  of  viewers.  Viewers  were 
accordingly  appointed  and  a  report  was  filed.  The  consent  of 
the  local  authorities  for  the  construction  of  the  street  railway 
had  not  been  obtained.  It  was  held  that  the  court  would  set 
aside  the  appointment  of  viewers.  "The  law  ought  not  and 
will  not  lend  its  aid  to  the  perpetration  and  maintenance  of  a 
nuisance  under  cover  of  an  assessment  of  damages."^^ 

A  company  incorporated  under  the  Act  of  June  7,  1901,  has 
an  exclusive  right  to  occupy  the  highways  described  in  its 
charter  route.  Under  such  Act  the  incorporation  of  any  other 
company  within  the  time  limited  for  municipal  consent  and 
construction  is  prohibited.  If  such  a  franchise  is  granted  it  will 
not  only  be  forfeited  at  the  instance  of  the  Commonwealth, 
but  the  older  company,  even  if  it  has  not  acquired  such  au- 
thority to  build,  has  an  equitable  right  to  enjoin  the  second 
company  without  the  intervention  of  the  attorney  general.^' 

If  a  street  railway  company,  chartered  prior  to  the  Act  of 
June  7,  1901,  has  completed  two-thirds  of  its  road  and  has  se- 
cured the  proper  consent  of  local  authorities  and  land  owners 
over  its  entire  route  and  is  proceeding  with  due  diligence  to 
complete  its  road,  it  cannot  be  deprived  of  any  portion  of  its 
located  route  by  a  company  incorporated  under  the  Act  of 
June  7,  1 90 1,  although  such  company  has  obtained  local  con- 
sent for  the  disputed  distance.** 

Where  two  street  railway  companies  claim  a  right  to  lay 
tracks  upon  a  public  highway ;  the  one  by  agreement  with  the 
turnpike  company;  the   other  by  condemnation   proceedings 

11  Gmtesville  &  Downingtown  Str.  Ry.  v,  Uwchlan  Str.  Ry.,  18  Super. 
Ct  534  (1901.) 

12  Harrisburg  &  Mechanicsburg  Electric  Ry.  Co.  v.  Harrisburg,  Carlisle 
ft  Chambersburg  Turnpike  Co.,  15  Pa.  C.  C  R.  380  (1894);  4  Dist  17 

(1894.) 

13  Easton  &  Belvidere  Str.  Ry.  Co.  v.  Blue  Ridge  Trac  Co.,  9  North,  i 

(1903.) 

14  Catawissa  &  Bloomsburg  Elec.  Str.  Ry.  Co.  v.  Columbia  &  Montour 

Electric  Ry.  Co.,  26  Pa.  C  C.  R.  550  (1902) ;  12  Dist.  loi  (1902.) 
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under  the  Act  of  May  14,  1889,  neither  method  can  give  a  com- 
plete right  to  occupy  the  highway.  The  consent  of  both  the 
local  authorities  and  the  property  owners  affected  must  be  ob- 
tained, and  neither  an  agreement  with  the  turnpike  company 
nor  proceedings  by  way  of  condemnation  can  be  substituted.** 

In  a  suit  by  street  railway  companies  involving  conflicting 
claims  to  occupy  the  same  highway,  the  local  authorities,  town- 
ship, borough  or  turnpike  must  be  made  parties  to  the  suit** 

A  corporation  which  has  assumed,  under  the  Act  of  June  12, 
1893,  P.  L.  451,  the  duty  of  making  and  repairing  highways, 
has  a  standing  in  equity  to  enjoin  the  construction  of  a  street 
railway  where  the  consent  of  the  proper  municipal  authorities 
has  not  been  obtained  by  the  railway  company.*^ 

A  street  railway  company  which  has  a  charter  right  to  con- 
struct a  railway  between  two  points,  has  a  standing  to  object 
to  the  construction  of  a  line  by  another  company  on  the  ground 
that  the  latter  company  has  not  obtained  the  proper  municipal 
consent,  although  the  consent  to  the  construction  of  its  own 
line  claimed  by  it  is  denied.*^* 

A  burgess  of  a  borough  has  a  standing  in  equity  to  restrain 
the  construction  of  a  street  railway  on  a  street  of  the  borough 
where  the  borough  has  not  consented  to  such  construction.  A 
person  or  corporation  showing  special  damage  may  object  to 
the  construction.*® 

Where  a  street  railway  company  uses  tracks  belonging  to 
a  municipality  across  a  city  bridge,  under  an  agreement  that 
other  street  railway  companies  may  use  the  tracks  jointly,  it 
cannot  restrain,  by  injunction,  the  joint  use  of  the  tracks  by 

15  Middletown,  Highspire  &  Steelton  Str.  Ry.  v.  Middletown  Electric 
Ry.,  2  Dauph.  319  (1895.) 

16  Middletown,  Highspire  &  Steelton  Str.  Ry.  v.  Middletown  Elec  Ry., 
4  Dfst  32  (1894)  ;  16  Pa.  C.  C.  R.  127  (1894)  ;  4  I>auph.  280  (1894.) 

17  Lehigh  Coal  &  Nav.  Co.  v,  Inter-County  St.  Ry.,  167  Pa.  75  (1895.) 
17*  Tamaqua  &  Lansford  St.  Ry.  Co.  v,  Inter-County  St.  Ry.,  167  Pa.  91 

(1895.) 

18  Lehigh  Coal  and  Nav.  Co.  v.  Inter-County  St  Ry.  Co.,  167  Pa.  126 
(1895)  ;  Perkiomen  Ry.  Co.  v,  Schuylkill  Val.  Traction  Co.,  14  Mont  22 

(1897.) 
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another  company  that  has  obtained  the  consent  of  the  proper 
authorities  of  the  city.** 

The  Act  of  November  22,  1873,  P-  L.  (1874)  444,  author- 
ized a  street  railway  company  to  extend  its  routes  on  certain 
specified  streets  in  the  city  of  Philadelphia,  "and  on  such  other 
street  or  streets  south  of  Christian  street,  west  of  Twentieth 
street,  north  of  Columbia  avenue,  and  east  of  Third  street  as 
councils  of  the  city  of  Philadelphia  may  from  time  to  time  per- 
mit or  authorize  to  be  used  by  said  company  with  single  or 
double  tracks."  Two  of  these  streets, — Christian  in  the  south- 
erly and  Columbia  avenue  in  the  northerly  section  of  the  city, 
— ^run  nearly  east  and  west,  and  both  are  crossed  at  right  angles 
by  the  other  two, — ^Third  and  Twentieth  streets, — ^while  York 
street  is  north  of  and  parallel  with  Columbia  avenue.  It  was 
held,  that  the  street  railway  company,  with  the  consent  of  coun- 
cils, had  a  right  to  occupy  York  street  between  Fourth  and 
Twentieth  streets,  and  that  the  company  was  not  limited  by  its 
charter  merely  to  those  streets  within  the  lines  of  the  south- 
westerly angle  formed  by  the  intersection  and  extension  of  the 
lines  of  Christian  and  Twentieth  streets,  and  of  the  northeast- 
erly angle  formed  by  the  intersection  and  extension  of  the  lines 
of  Third  street  and  Columbia  avenue.*^ 

City  councils  cannot,  without  an  express  reservation  of  the 
right,  recall  or  revoke  a  street  franchise  or  license  lawfully 
granted,  after  the  grant  has  been  duly  accepted,  and  the  grantee 
has  proceeded  in  good  faith  and  according  to  the  terms  of  its 
charter  to  exercise  the  privil^es  conferred.** 

The  veto  of  an  ordinance  which  authorized  the  construction 
of  a  street  railway  is  a  refusal  of  municipal  consent,  and  the 
introduction  of  a  new  ordinance  for  the  same  purpose  does  not 
suspend  its  effect  as  such.** 

It  is  not  necessary  to  give  notice  to  property  owners  of  a 

19  People's  Pass.  Ry.  v.  Union  Pass.  Ry.,  15  Pa.  C  C  R.  498  (1894) ; 
3  Dist  717  (1894.) 

ao  Com.  ex  rel.  v.  Union  Pass.  Ry.,  163  Pa.  22  (1894.) 

21  Avoca  Borough  v.  Pittston,  Jenkins  &  Avoca  Str.  Ry.,  7  Kulp  470 

(1894.) 

22  Reading  &  Temple  Elec.  Ry.  v.  Reading  &  Southwestern  Str.  Ry., 

II  Dist.  30  (1901.) 
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resolution  of  a  borough  council,  approving  a  plan  by  which 
the  curb  of  a  sidewalk  was  changed  from  a  square  to  a  curve; 
neither  does  the  resolution  approving  the  plan  which  was  pro- 
vided for  in  the  original  ordinance  granting  the  right  to  lay 
tracks  require  the  signature  of  the  burgess.** 

The  licenses  of  a  turnpike  company  and  township  supervis- 
ors to  a  railway  company  to  lay  tracks  along  a  turnpike  do  not 
confer  the  right  of  eminent  domain,  and  give  no  right  to  in- 
vade private  property.** 

Ximicipal  CoxLMnt— All  XunicipalltiM  on  Boute  Xust  Conaent. 

313.  Where  a  street  railway  must  necessarily  pass  through 
several  municipal  divisions,  such  as  townships,  boroughs, 
or  cities,  and  one  of  the  municipal  divisions  refuses  to 
consent  to  the  construction  of  the  road,  the  power  to  build  the 
road  in  the  municipal  divisions  which  had  given  their  consent 
fails.** 


23  Condon  v,  Wilkinsburg  &  East  Pittsburg  Str.  Ry.,  30  Pitts.  289 
(1900.) 

24  Philadelphia  &  Trenton  R.  R.  v.  Philadelphia  &  Bristol  Pass.  Ry., 
6Dist  269  (1897.) 

25  In  Pennsylvania  Railroad  v.  Montgomery  County  Pass.  Ry.,  167  Pa. 
^  (i895)>  where  this  question  first  arose,  the  Supreme  Court  explained 
the  reason  for  the  rule  as  follows :  "A  steam  railroad  may  enter  upon  any 
part  of  its  line  and  commence  building  subject  only  to  its  duty  to  complete 
the  line  in  accordance  with  its  charter.  The  reason  of  this  is  that  it  is 
clothed  with  the  power  of  eminent  domain,  and  may  enter  and  appropriate 
land  regardless  of  the  will  of  the  owner.  A  street  railway  company,  as  we 
have  seen,  does  not  possess  the  power  of  eminent  domain.  It  cannot  build 
under  its  charter  alone.  It  must  have  the  consent  of  the  proper  municipal 
or  local  authorities  or  it  cannot  move.  If  the  proposed  line  passes  through 
a  city,  borough  or  township,  intermediate  the  termini  and  that  city,  borough 
or  township,  refuses  its  permission,  the  power  to  build  the  road  described 
in  the  application  and  charter  cannot  be  exercised.  It  must  be  possible  for 
the  company  to  complete  its  line  before  it  has  a  right  as  against  any  city, 
borough  or  township  into  which  its  line  extends.  It  is  not  possible  for  such 
company  to  complete  its  line  without  the  consent  of  the  local  authorities 
of  the  districts  through  which  it  passes ;  and  where  this  is  refused  in  one  or 
more  of  the  municipal  or  quasi  municipal  divisions  through  which  its  line 
runs,  the  building  of  its  proposed  road  under  its  charter  is  an  impossibility. 
Let  us  suppose,  for  the  purpose  of  illustration,  a  charter  to  authorize  the 
construction  of  a  street  railway  from  A,  through  certain  roads  in  B,C  and  D, 
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Municipal  consent  cannot  create  or  enlarge  corporate  fran- 
chises, and  where  a  street  railway  company  has  a  trunk  fran- 
chise and  branch  franchises  if  the  trunk  has  no  sufficient  l^al 
existence,  its  branches  must  also  fail  and  the  mtmicipality's 
consent  to  their  construction  will  not  avail  the  company .*• 

A  street  railway  company  has  no  power  to  authorize  con- 
tractors to  dig  trenches  and  make  excavations  in  a  borough 
which  has  consented  to  the  construction  of  its  road,  where  it 
appears  that  the  route  of  the  traction  company  extended 
through  several  townships  and  boroughs  which  had  not  con- 
sented ;  and  if  such  contractors  are  forcibly  prevented  by  a  cor- 
poration having  a  right  in  that  locality,  either  in  the  nature  of 
an  easement  or  ownership  in  the  land  from  making  such  exca- 
vations, the  contractors  being  trespassers,  have  no  right  of 
action  against  such  corporations.^^ 

If  a  street  railway  company  adopts  as  part  of  its  route  a 


to  the  city  of  £ ;  and  that  consent  has  been  obtained  from  the  local  authori- 
ties of  A,  of  Q  and  of  E,  but  refused  by  the  local  authorities  of  B,  and  D. 
The  proposed  line  is  thereby  cut  up  into  three  wholly  unconnected  pieces. 
It  is  very  clear  that  under  a  charter  authorizing  the  building  of  a  line  of 
road  from  A  to  £»  the  company  could  not  lawfully  build  three  distinct  local 
roads,  viz.,  one  in  A,  another  in  Q  and  the  third  in  K  The  consent  given 
by  A  to  the  construction  of  the  line  of  road  authorized  by  the  charter  would 
not  estop  the  local  authorities  from  objecting  to  the  construction  of  a  local 
road  within  it«  own  limits.  When  confronted  with  its  own  consent  A 
could  well  reply  'the  road  to  which  consent  was  given  is  not  the  road  you 
are  now  building,  for  the  building  of  that  road  has  become  impossible  by 
the  action  of  the  authorities  of  B  and  D.' ''  The  above  case  was  followed  in 
Lehigh  Coal  &  Nav.  Co.  v.  Inter-County  St.  Ry.,  167  Pa.  75  {1895) ;  Rahn 
Twp.  V,  Tamaqua  and  Lansford  St.  Ry.,  167  Pa.  84  (1895)  ;  Pennsylvania 
R.  R.  V.  Greensburg,  Jeannette  &  Pittsburg  St.  Ry.,  176  Pa.  559  (1896) ; 
Pennsylvania  R.  R.  v.  Turtle  Creek  Valley  Electric  Ry.,  179  Pa.  584  (1897)  ; 
2B  Pitts.  12  (1897)  ;  Wheeler  &  Boody  v,  Pennsylvania  R.  R.,  194  Pa.  539 
(1900) ;  Hannum  v.  Media,  Middletown,  Aston  &  Chester  Electric  Ry.  Co., 
aoo  Pa.  44  (1901)  ;  Reading  Co.  v,  Schuylkill  Val.  Traction  Co.,  14  Montg. 
10  (1897) ;  Christie  v.  Philadelphia  &  Easton  R.  R.,  8  North.  381 
(1903)  ;  Fidelity  Ins.  T.  &  S.  D.  Co.  v,  Phila.  &  Bristol  Pass.  Ry.,  6  DisL 
yzi  (1897)  ;  Conshohocken  Ry.  Co.  v.  Penn.  R.  R.,  15  Pa.  C.  C.  R.  445 

(1894.) 

26  Hannum  v.  Media,  Middletown,  Aston  &  Chester  Electric  Ry.  Co., 
8  Del.  242  (1901)  ;  200  Pa.  44  (1901)  ;  reversing  8  Del.  91  (1900.) 

27  Wheeler  &  Boody  v,  Pennsylvania  R.  R.,  194  Pa.  539  (1900.) 
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Street  upon  which  another  company  was  operating  a  street  rail- 
way in  constant  daily  use,  and  over  whose  tracks  the  former 
company  had  no  right  to  run,  the  former  company  has  no  con- 
tinuous route,  and  can  therefore  construct  no  part  of  its  line." 

Ximicipal  Cdnsent— From  What  Body  and  in  What  Xanner  Conaent 
is  Obtained. 

314.  The  consent  of  boroughs  and  of  cities  of  the  second  and 
third  class  may  be  manifested  by  special  ordinance  or  by  joint 
resolution.^* 

The  consent  of  the  municipal  authorities  must  be  given  in  a 
proper  and  legal  way.  Thus  the  consent  of  the  supervisors  of 
the  township  to  the  construction  of  a  street  railway  must  be 
given  at  a  regularly  convened  meeting,  and  the  proceedings 
should  be  recorded  in  the  township  books  kept  by  the  township 
clerk.  A  paper  signed  by  the  supervisors  in  the  pocket  of  a 
contractor,  or  of  some  officer  of  the  street  railway  company  is 
not  the  proper  evidence  of  action  by  the  township.*® 

Where  a  borough  council  passes  an  ordinance  at  a  meeting 
called  by  the  president,  giving  consent  to  the  construction  of  a 
street  railway,  and  one  hour  and  a  half  prior  to  the  next  regu- 
lar meeting  of  council,  which  was  two  weeks  after  the  meeting 
called  by  the  president,  the  ordinance  was  placed  in  the  hands 
of  the  burgess,  who  did  not  return  it  at  the  regular  meeting, 
but  did  so  on  the  following  day  with  his  veto,  the  veto  is  in 
time,  and  the  ordinance  fails.  *^ 

Consent  obtained  from  supervisors  is  valid  when  they  meet 
at  their  counsel's  office  at  the  county  seat,  and  who,  acting 

28  Altoona  Belt  Line  Extension  Street  Railway  v.  City  Passenger  Rail- 
way, 209  Pa.  280  (1904.) 

29  McHale  v,  Easton  &  Bethlehem  Transit  Co.,  169  Pa.  416  (1895)  : 
Larimer  &  Lincoln  St  Ry.  v.  Larimer  Str.  Ry.,  137  Pa.  533  (1900) ;  Bab- 
cock  V,  Scranton  Traction  Co.,  i  Lacka.  223  (1895)  ;  see  also  Athens, 
Sayre  &  Waverly  Electric  St.  Ry.  v,  Szyte.  Borough  156  Pa.  23  (1893.) 

30  Pennsylvania  Ry.  Co.  v.  Montgomery  Pass.  Ry.,  167  Pk,  62  (1895) ; 
Tamaqua  &  Lansford  St.  Ry.  Co.  v.  Inter-County  Street  Ry.,  167  Pa.  91 
(1895)  ;  Johnstown  &  Scalp  Level  Turnpike  Co.  v.  Johnstovrn  Pass.  Ry., 
4  Dist.  594  (1895)  ;  Union  Street  Ry.  v.  Hazlcton  &  North  Side  Ry.,  154 
Pa.  422  (1893.) 

31  Lehigh  Coal  &  Nav.  Co.  v.  Inter-County  St.  Railway,  167  Pa.  ia6 
(1895.) 
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under  their  instructions,  prepared  a  formal  paper  which  em- 
bodied conditions  relative  to  the  care  of  the  township  high- 
ways.'^ 

Where  a  street  railway  company  was  granted  the  use  of  cer- 
tain township  roads  and  the  consent  to  such  use  was  obtained 
from  the  supervisors  individually  at  different  times,  such  con- 
sent was  irregular,  as  it  should  be  given  by  their  careful,  delib- 
erate and  joint  action  as  a  board  at  a  meeting  regularly  con- 
vened, and  the  proceedings  of  such  meeting  should  be  recorded 
in  the  township  book  by  the  town  clerk.'* 

City  councils  are  not  the  "local  authorities"  contemplated  by 
Sec.  15  of  the  Act  of  1889,  who  may  consent  to  the  use  by  a 
street  railway  company  of  a  county  bridge  within  the  limits  of 
a  city.'* 

Where  a  county  bridge  is  located  within  the  limits  of  a  city, 
and  the  city  has  consented  to  the  use  of  the  bridge  by  a  street 
railway  company,  the  county  commissioners  cannot  arbitrarily 
refuse  the  use  of  the  bridge  to  the  company,  but  they  may  re- 
quire, as  a  condition  of  their  consent,  that  the  railway  com- 
pany shall  bear  the  expense  of  strengthening  the  bridge,  assume 
the  cost  of  repairs,  and  pay  reasonable  rental.  If,  however, 
the  county  commissioners  arbitrarily  refuse  their  consent,  the 
court  may  appoint  an  engineer  to  report  as  to  what  is  necessary 
to  strengthen  the  bridge  for  street  railway  traffic,  and  upon  the 
filing  of  his  report  the  court  may  permit  the  company  to  enter 
upon  the  bridge  and  strengthen  it,  and  when  this  is  made  to 
appear  to  the  satisfaction  of  the  court,  the  company  may  use  the 
bridge  upon  giving  security  to  keep  it  in  repair,  pay  the  rental 
agreed  upon,  and  perform  the  conditions  upon  which  the  muni- 
cipal consent  was  given.'* 

When  the  proper  local  and  municipal  authorities  have  given 
their  consent  to  the  use  by  a  street  railway  of  a  highway  of 

32  Meixell  v.  Northampton  Central  Str.  Ry.,  7  North.  374  (1900.) 

33  Union  Street  Ry.  Co.  v.  Hazleton  &  North  Side  Electric  Ry.  Co.,  15 
Pa.  C  C  R.  271  (1894)  ;  3  Dist.  785  (1894)  ;  6  Del.  22  (1894)  ;  7  Kulp  313 
(1894);  4  North.  250  (1894.) 

34  Venango  County  Commissioners  v.  Oil  City  Str.  Ry.,  3  Dist.  546 

(1894.) 

35  Berks  County  v.  Reading  City  Pass.  Ry.,  167  Pa.  102  (1895)  ;  Larue  v. 
Oil  Gty  Str.  Pass.  Ry.,  170  Pa.  249  (1895) ;  26  Pitts.  125  (1895.) 

28 
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which  a  county  bridge  forms  a  part,  the  county  commission- 
ers cannot  arbitrarily  restrain  the  use  of  the  bridge  by  the 
company.  If  they  do  so  refuse  the  matter  may  be  controlled 
by  the  courts  and  the  company  permitted  to  proceed  upon  giv- 
ing security  that  it  will  faithfully  abide  by  the  proper  terms 
and  conditions  to  be  imposed  by  the  authorities  relating  to  the 
manner  and  use  of  the  bridge,  the  repairs  and  the  payment  of 
rent,  etc.  These  rules  apply  equally  when  the  company  pro- 
poses to  lay  an  additional  track.** 

Consent  of  the  city  councils  of  Philadelphia  is  not  required 
for  the  construction  of  a  passenger  railway  in  Fairmount  Park. 
Under  the  Act  of  April  14,  1868,  the  Commissioners  of  Fair- 
mount  Park  have  authority  to  grant  a  license  to  construct  and 
operate  a  railway  within  the  limits  of  the  park.  A  bill  in 
equity  was  brought  in  the  name  of  the  city  of  Philadelphia  by 
the  directions  of  city  councils  against  the  commissioners  of 
Fairmount  Park,  to  enjoin  the  building  of  a  passenger  rail- 
way within  the  confines  of  the  Park.  The  Act  of  April  14, 
1868,  gave  the  commissioners  power  to  construct  all  proper 
bridges,  buildings,  railways  and  other  improvements  therein, 
and  the  20th  Section  gave  them,  in  express  terms,  "authority 
to  license  the  laying  down  and  the  use  for  a  term  of  years, 
from  time  to  time,  such  passenger  railways  as  they  think  will 
comport  with  the  use  and  enjoyment  of  the  said  park  by  the 
public,  upon  such  terms  as  such  commissioners  may  agree  to." 

Plaintiff  contended  that  this  particular  grant  of  authority 
was  unconstitutional  and  invalid  because  it  violated  Article  17, 
Sec.  9  of  the  Constitution,  which  declares  that  "no  street  pas- 
senger railway  shall  be  constructed  within  the  limits  of  any 
city,  borough  or  township  without  the  consent  of  its  local 
authorities."     Thayer,  P.  J.  said : 

"This  position  is  wholly  untenable  and  arises  out  of  a  mis- 
taken interpretation  and  confusion  of  terms.  What  is  pro- 
hibited by  the  Constitution  is  the  building  of  a  street  passenger 
railway  in  cities  and  boroughs  without  the  consent  of  the  local 
authorities.  A  passenger  railway  in  Fairmount  Park,  where 
there  are  no  streets  but  only  country  roads,  is  not  a  street  pas- 

36  Lawrence  County  v.  New  Castle  Electric  Str.  Ry.  Co.  and  New 
Castle  Trac  Co.,  8  Super.  Ct  313  (1898)  ;  29  Pitts.  145  (1898.) 
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senger  railway,  and  does  not  offend  against  the  Constitution. 
The  railway  in  the  park  is  a  passenger  railway  undoubtedly, 
but  not  a  street  passenger  railway,  and  cannot  be  brought  with- 
in the  meaning  of  such  terms  by  any  fair  reasoning,  or  by  any 
canons  of  construction  with  which  I  am  familiar.  We  are 
clearly  of  opinion  that  the  commissioners  have  an  undoubted 
right  to  grant  such  a  license  and  that  the  city  councils  of  Phila- 
delphia have  not  the  least  pretense  of  authority  to  interfere 
witfi  the  exercise  of  that  right  in  any  manner  whatever.'**^ 

An  electric  railway  company  proposed  to  lay  an  electric  road 
through  Valley  Forge  Park.  There  was  no  evidence  that  the 
grounds  in  the  park  would  be  disturbed  or  that  the  trees  would 
be  cut  or  mutilated,  or  that  there  would  be  any  interference 
with  the  fortifications  upon  the  grounds.  The  Act  of  May 
30,  1893,  creating  the  Valley  Forge  Park,  placed  the  possession 
of  the  grounds  in  the  hands  of  the  park  commissioners  who 
were  to  improve,  preserve  and  maintain  the  park.  The  Act 
declared  that  the  grounds  were  to  be  preserved  for  the  enjoy- 
ment of  the  people  of  the  State.  The  title  and  ownership  of 
the  land  was  in  the  State.  In  an  action  by  the  commissioners 
to  restrain  defendants  from  constructing  their  road,  it  was  held 
that  as  the  State,  the  abutting  land  owner,  had  refused  at  the 
quest  of  the  commissioners  to  interfere,  the  court  would  not  en- 
join the  construction  of  the  railway  at  the  instance  of  the  com- 
missioners. 

Swartz,  P.  J.  said :  "The  Act  declares  that  the  grounds  are 
to  be  preserved  for  the  enjoyment  of  the  people  of  the  State. 
To  deny  convenient  access  to  the  public  is  to  defeat  the  pur- 
pose for  which  the  park  was  established.  If  the  public  is  to 
enjoy  the  grounds  then  cheap  and  convenient  access  should  be 
afforded.  We  fail  to  see  how  the  trolley  road,  under  the  evi- 
dence before  us,  will  interfere  with  the  commissioners  in  their 
efforts  to  improve,  preserve  and  maintain  the  grounds."*® 

37  Philadelphia  v.  McManes,  16  Pa.  C  C.  R.  625  (1895)  ;  4  Dist.  445 
(189s)  ;  affirmed  175  Pa.  28  (1896.) 

38  Valley  Forge  Paiic  Commi^sioa  v.  Phoenixville  &  Bridgeport  Elec. 
Ry.,  18  Montg.  14J  (1902)  ;  27  Pa.  C.  C.  R.,  109  (1902).  As  to  the  refusal 
of  the  Commonwealth  to  allow  the  Valley  Forge  Park  Commission  to  liti- 
gate in  the  name  of  the  Commonwealth,  see  Com.  v.  Phcenixville  &  Bridge- 
port Elec.  Ry.,  18  Montg.  139  (1902) ;  27  Pa.  C  C.  R.  123  (1902).    As  to 
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A  consent  of  a  supervisor  to  the  construction  of  a  street  rail- 
way, if  obtained  by  bribery,  is  invalid.  Thus  where  the  con- 
sent of  the  supervisor  is  obtained  by  a  promise  to  provide  em- 
ployment for  himself  and  his  son  at  a  stipulated  price  per  day, 
the  consent  thus  obtained  is  invalid.  The  consent  of  a  bor- 
ough council  is  invalid  if  it  appears  that  the  street  railway  com- 
pany agreed  to  give  employment  to  the  members  of  the  coun- 
cil. 

If  the  consent  is  obtained  by  threats  it  will  be  invalid. 
Thus  where  the  consent  of  a  supervisor  was  extorted  from  him 
by  the  threat  to  have  him  arrested  for  fraudulently  giving  his 
consent  to  another  company  for  a  private  consideration,  fol- 
lowed by  a  promise  to  gfive  him  the  same  consideration,  the 
consent  is  invalid.*® 

Consent  of  the  municipal  authorities  to  the  use  of  its  streets 
by  an  electric  railway  company  is  invalid  if  obtained  by 
toibery.  Thus  where  the  agent  of  a  street  railway  company, 
which  was  endeavoring  to  obtain  the  right  of  way  over  cer- 
tain streets,  presented  each  of  the  councilmen  with  a  pass  and 
promised  to  pay  them  one  hundred  dollars  when  the  ordinance 
granting  the  right  of  way  was  passed,  the  consent  thus  ob- 
tained is  invalid.*® 

Where  a  preliminary  injunction  has  been  granted  to  restrain 
the  construction  of  a  street  railway  in  a  borough,  because  the 
councilmen  who  had  voted  in  favor  of  the  ordinance  granting 
the  privilege  to  the  railway  company  had  received  free  passes, 
and  had  been  paid  certain  expenses,  the  court  may  subsequently 
modify  the  decree  so  as  to  permit  the  construction  of  the  rail- 
way where  it  appears  that  the  councilmen  surrendered  their 
passes  and  subsequently,  without  any  fraud  or  bribery,  passed 

railways  in  Gettysburg  Battlefield,  see  Gettysbuig  Battlefield  Electric  Ry. 
Case,  13  Pa.  C.  C  R.  337  (1893).  As  to  railways  in  State  forest  reserva- 
tions, see  Act  of  April  15,  1903,  P.  L.  200. 

39  Lehigh  Coal  &  Nav.  Co.  v.  Inter-County  St  Ry.  Co.,  167  Pa.  75 
(1895)  ;  Thomas  v.  Inter-County  St.  Ry.  Co.,  167  Pa.  120  (1895)  ;  Tamaqua 
ft  Lansford  St.  Ry.  Co.  v,  Inter-County  St  Ry.  Co.,  167  Pa.  91  (1895); 
Rahn  Twp.  v.  Tamaqua  ft  Lansford  St  Ry.,  167  Pa.  84  (1895.) 

40  Keogh  V.  Pittston  ft  Scranton  Str.  Ry.,  5  Lacka.  242  (1899) ;  see 
s.  c,  195  Pa.  131  (1900) ;  8  Lacka.  229  (1902.) 
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a  second  ordinance  authorizing  the  use  of  the  borough 
streets.** 

The  burden  of  proof  is  upon  plaintiff  to  prove  bribery 
against  a  municipal  officer  in  the  passing  of  an  ordinance  giv- 
ing authority  to  a  company  to  construct  a  street  railway  within 
the  municipality. 

Where  an  ordinance  giving  municipal  consent  to  the  con- 
struction of  a  street  railway  was  declared  invalid  on  account 
of  bribery,  and  the  ordinance  was  repealed  and  another  ordin- 
ance of  like  effect  passed  two  months  later  by  the  same  council, 
the  second  ordinance  will  not  be  declared  void  without  evi- 
dence of  bribery  directly  connected  with  the  official  action  of 
the  councilmen  in  connection  with  the  second  ordinance.** 

A  borough  passed  an  ordinance  giving  its  consent  to  the  use 
of  streets  of  a  borough  by  a  street  railway.  It  appeared  that 
the  members  of  council  who  voted  for  and  passed  the  ordin- 
ance were  stockholders  of  the  street  railway  or  otherwise  in- 
terested in  it.  It  was  held  that  as  four  out  of  the  five  council- 
men  who  passed  the  ordinance  were  pecuniarily  interested  in 
procuring  the  grant  from  council,  that  the  council  was  incom- 
petent to  make  the  grant. 

The  Court  said:  "Grant  as  we  have  already  found,  that 
these  members  of  council  acted,  believing  that  it  was  for  the 
general  interest  of  the  borough  to  pass  the  ordinance,  never- 
theless, they  were  trustees ;  they  were  acting  in  a  quasi  judicial 
capacity  and  were  called  on  to  judge  and  decide  between  the 
railway  company  and  the  borough.  The  municipality  was  en- 
titled to  the  judgment  of  the  councilmen  uninfluenced  by  pri- 
vate interest.  It  did  not  have  it.  The  right  to  enter  the 
streets  and  occupy  them  as  granted  by  the  ordinance  to  this 
railway  company  is  a  most  valuable  privilege,  as  the  law 
stands  it  virtually  grants  a  monopoly  to  that  company ;  it  has 
given  most  valuable  privileges  with  but  slight  corresponding 
obligation  and  when  accepted  by  the  company,  as  it  was,  if 
valid,  it  was  a  contract  in  which  the  councilmen  were  inter- 
ested as  much  as  though  it  had  been  a  contract  to  grade  and 

41  Keogh  V.  Pittston  &  Scranton  Str.  Ry.,  195  Pa.  131  (1900)  ;  see  also 
Meixel  v,  Northampton  Central  St.  Ry.,  7  North.  274  (1901.) 

42  Keogh  V.  Pittston  &  Scranton  Ry.,  8  Lacka.  229  (1902.) 


43^     STREET  RAILWAYS — ^LOCATION  AND  CONSTRUCTION. 

pave  a  public  street,  or  a  contract  to  pay  the  company  an 
amount  for  entering  or  for  erecting  a  water  works,  and  we  arc 
unable  to  see  that  any  substantial  distinction  can  be  drawn 
between  such  a  grant  and  any  other  contract  involving  a  mat- 
ter of  value.  We  are  of  the  opinion  that  the  council  as  con- 
stituted, with  so  many  memb^s  interested  was  inccmipetent 
to  make  the  grant  contained  in  this  ordinance."** 

Where  a  councilman  was  in  the  employ  of  one  of  the  largest 
stockholders  of  a  street  railway  company  and  had  assisted  in 
purchasing  private  rights  of  way,  which  the  stockholder  had 
agreed  to  furnish,  it  was  held  that  the  interest  was  not  such 
as  to  invalidate  an  ordinance  giving  a  street  railway  a  fran- 
chise, and  for  which  he  had  voted.** 

Xnnioipal  Oonaent— Conditloiial  Ooxisent. 

315.  A  municipality  in  giving  its  consent  to  a  street  railway 
company  to  lay  its  tracks  may  impose  conditions,  and  if  consent 
has  been  given  to  a  company  on  certain  terms  imposed  by  the 
ordinance,  such  ordinance  does  not  exempt,  on  the  ground  of 
implied  repeal,  the  railway  company  from  liability  to  respond 
to  the  exactions  of  the  police  regulations  imposed  by  the  |M4or 
general  ordinance.** 

Since  railway  companies  are  common  carriers,  and  quasi 
public  in  their  nature,  the  court  will  refuse  to  grant 
a  preliminary  injunction  restraining  the  use  of  the 
railway  on  the  ground  that  the  company  had  not  com- 
plied with  certain  conditions  upon  which  municipal  consent 
had  been  given  for  the  construction  of  their  tracks  on  a  public 
road.  Where  the  right  of  a  railway  company  to  occupy  the 
highway  is  derived  from  agreement  with  the  supervisors  based 


43  Jolly  V.  Pittsburg,  Neville  Island  &  Coraopolis  Ry.  G).,  16  Pa.  C  C 
ft.  t  (l8i«)  ;  25  Pitts.  259  (iSPS)  ;  a6  Pitts.  331  (1895.) 

44  Robinson  v,  Wilkinsburg  &  East  Pittsburg  Stf.  Ry.,  32  Pitts.  369 
(1902).  As  to  the  effect  of  giving  free  passes  Xa  Cotmcilmen,  see  Plymouth 
Bor.  V,  Plymouth  St  Ry.,  10  Kulp  306  (1901.) 

45  McKeesport  v.  Citizens'  Pass.  Ry.,  2  Super.  Ct.  249  (1896).  The  con- 
dition may  be  that  the  grade  of  the  street  shall  not  be  changed,  Peridomen 
R.  Co.  V.  Collegeville  Electric  St  Ry.,  14  Montg.  I3  (1897) ;  Or  that  the 
railway  shall  be  laid  in  the  centre  of  the  street,  Wyoming  Bor.  v,  Wilkes- 
barre  &  West  Side  Ry.,  8  Kulp  113  (1895.) 
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upon  conditions,  it  is  not  ultra  vires  for  the  company  to  con- 
sent to  iron  clad  agreements ;  and  a  compliance  with  the  terms 
of  the  grant  as  to  the  laying  of  the  tracks,  etc.,  will  be  rigidly 
enforced.** 

A  street  railway  company  must  comply  with  the  conditions 
imposed  upon  it  when  municipal  consent  was  given;  if  it  fails 
to  do  so,  its  operations  will  be  enjoined  on  application  of  the 
municipality.*^ 

A  street  railway  company  which  had  entered  into  a  contract 
with  a  borough  to  build  a  railway  in  a  street  is  not  relieved 
from  its  contract  because  of  the  fact  that  for  a  distance  of  750 
feet  the  company  was  confined  to  the  use  of  about  eleven  feet 
only  in  width  of  the  highway,  especially  where  the  evidence  is 
not  conclusive  that  the  railway  could  not  have  been  constructed 
and  operated  on  the  street.*® 

Municipal  authorities  may  impose,  as  a  condition  of  their 
consent,  that  a  street  railway  company  shall  run  its  cars 
through  the  main  street  of  the  borough  to  a  certain  point  on 
the  tracks  of  another  company,  and  if  subsequently  such  other 
company  withdraws  the  use  of  its  tracks,  the  consent  of  the 
borough  may  be  withdrawn.** 

Where  a  street  railway  company  is  given  the  privilege  of 
occup3ring  streets  of  a  borough  on  condition  that  it  shall  build 
a  certain  branch,  shall  run  its  cars  in  a  manner  specified  and 
shall  not  lease  its  road  without  the  consent  of  the  borough,  and 
it  fails  to  perform  these  conditions,  a  court  of  equity,  at  the 
suit  of  the  borough,  will  enjoin  the  further  use  of  the  streets 
by  the  company.** 

The  municipality  may  impose  as  a  condition  of  its  consent, 
that  all  damages  done  by  grading  in  connection  with  the  con- 
struction of  the  railway  shall  be  paid  by  the  company  to  the 
abutting  owner.** 

46  Lojralsock  Township  v.  Montoursville  Pass.  Ry.,  7  Dist  291  (l8g6.) 

47  G)tishohocken  Burgess  v,  Conshohocken  Ry.  Co.,  18  Montg.  95 
(19OX.) 

48  Montooth  Borough  v.  Brownsville  Ave.  St.  Ry.,  206  Pa.  358  (1903.) 

49  Ashland  Borough  v.  Ashland  &  Centralia  Elec.  Ry.,  37  Pa.  C.  C  R. 
346  (1902.) 

50  Minersville  v.  Schuylkill  Electric  Ry.  &  Pottsville  Union  Traction 
G>.,  26  Pa.  C  C  R.  loi  (1903.) 

51  May  V,  drbondale  Traction  Co.,  167  Pa.  343  (1895.) 
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The  consent  of  the  municipality  may  be  given  with  a  condi- 
tion, such  for  instance,  as  a  provision  in  the  ordinance  that  a 
certain  designated  rate  of  fare  shall  be  charged,  and  that  a  cer- 
tain per  cent  of  the  dividend  shall  be  paid  to  the  municipality. 
The  ordinance  may  also  provide  that  "this  ordinance  shall  not 
go  into  effect  until  the  company  shall  accept  the  same  by  its 
proper  officials/'** 

Where  a  street  railway  company  violates  a  condition  in  an 
agreement  of  supervisors  that  it  will  not  charge  a  rate  of  fare 
in  excess  of  the  amount  specified,  abutting  owners  who  have 
no  contract  with  the  railway  company  as  to  the  rate  of  fare, 
cannot  join  with  the  supervisors  in  a  bill  to  restrain  the  com- 
pany in  collecting  a  greater  rate  of  fare  than  that  stipulated  in 
the  contract  with  the  supervisors.  The  abutting  owners  in 
such  a  case  have  no  interest  different  from  that  of  the  general 
public.*^* 

A  specific  condition  in  an  ordinance  of  a  borough  granting 
an  electric  passenger  railway  company  authority  to  operate  its 
road,  which  provides  that  the  company  shall  pay  to  the  bor- 
ough a  certain  percentage  of  its  gross  earnings  realized  in 
operating  its  line,  both  within  and  without  the  borough  is  not 
ultra  vires  and  will  be  enforced.  Even  if  such  a  condition  were 
ultra  vires  as  to  the  percentage  earned  outside  the  borough,  the 
company  having  accepted  the  ordinance  cannot  defend  on  that 
ground,  as  the  ordinance  was  an  entirety  and  its  acceptance  was 
a  condition  precedent.  The  fact  that  the  ordinance  was  re- 
pealed does  not  affect  the  case,  since  the  company  continued  to 
operate  its  line  over  the  borough  streets.** 

The  condition  of  local  consent  may  be  that  the  railway  shall 
be  completed  within  fourteen  months,  and  this  is  so,  alUiough 
the  Act  of  May  14,  1889,  provides  that  the  company  shall  com- 
plete its  road  within  two  years  after  the  consent  of  the  local 
authorities.     In  such  a  case  time  is  of  the  essence  of  the  con- 

52  Allegheny  City  v.  Millville,  Etna  &  Sharpsburg  Street  Ry.  Co.,  159 
Pa.  411   (1893.) 

53  Mill  Creek  Twp.  v,  Erie  Rapid  Transit  Street  Railway,  209  Pa.  300 

(1904.) 

54  Carlisle  Borough  v,  Cumberland  Valley  Elec.  Pass.  Ry.,  8  Dist  497 
(1899)  ;  22  Pa.  C.  C  R.  221  (1899.) 
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tract,  and  if  the  company  fails  to  complete  its  road  within  the 
fourteen  months,  the  local  authorities  have  a  standing  in  equity 
to  enjoin  the  further  construction  of  the  road.*^* 

If  the  agreement  with  the  township  provides  that  the  fran- 
chise and  all  rights  thereunder  shall  be  null  and  void  and  of 
no  effect,  if  the  railway  is  not  built  within  a  time  specified,  no 
action  on  the  part  of  the  township  to  complete  the  forfeiture  is 
required,  if  the  railway  is  not  built  within  the  time  stated.^* 

Where  a  borough  grants  to  a  street  railway  company  the 
right  to  the  use  of  a  street  in  the  borough,  coupled  with  the 
express  condition  that  the  right  shall  be  forfeited  if  the  com- 
pany does  not  within  one  year  build  a  certain  extension,  the 
borough  may  ccMnpel  a  removal  of  the  tracks  from  the  street, 
if  within  one  year,  the  extension  has  not  been  constructed.*^ 

Where  a  borough  ordinance  granted  a  right  of  way  over  the 
streets  of  a  borough  to  a  street  railway  company,  with  the 
proviso  that  if  they  fail  to  complete  the  railway  within  a  speci- 
fied time  the  authority  granted  would  be  revoked  and  the  com- 
pany failed  to  complete  the  road  within  the  specified  time,  the 
revocation  on  the  part  of  the  borough  must  be  the  action  of 
the  council,  moving  by  due  resolution  or  ordinance.  Such  a 
proviso  does  not  execute  itself  as  until  the  borough  authorities 
take  advantage  of  the  condition,  the  rights  of  the  company 
continue.*® 

Where  an  ordinance  of  a  city,  granting  the  right  to  a  pas- 
senger railway  company  to  extend  and  operate  their  road  over 
certain  streets,  contained  a  provision  that  if  the  company  failed 
to  complete  their  route  within  two  years,  their  rights  should 

55  Plymouth  Twp.  v.  Chestnut  Hill  &  Norristown  Ry.,  168  Pa.  181 
(1895) ;  II  Mont  89  (1895) ;  overruling  s.  c,  15  Pa.  C.  C  R.  442  (1894)  ; 
4  Dist  8  (1894)  ;  6  Del.  39  (1894)  ;  Z2  Lane.  36  (1894)  ;  10  Mont  158  and 
209  (1894) ;  4  North.  289  (1894.) 

56  Mill  Creek  Twp.  v.  Erie  Rapid  Transit  Street  Ry.  Co.,  209  Pa.  300 
(1904.) 

57  Minersville  Borough  v,  Schuylkill  Elec.  Ry.,  205  Pa.  394  (1903) ; 
affirming  26  Pa.  C.  C.  R.  loi  (1902);  11  Dist.  539  (1902);  Hannum  v. 
Media,  &c.  Ry.  Co.,  8  Del.  91  (1900) ;  Upper  Providence  Twp.  v,  Trappe 
&  Limerick  Ry.  Co.,  17  Montg.  167  (1900.) 

58  Archbald  Borough  v,  Carbondale  Trac.  Co.,  3  Dist  751  (1894} ;  15 
Pa.  C.  C  R.  159  (1894.) 
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be  forfeited,  and  the  company  failed  to  so  complete  its  route, 
the  city  having  allowed  the  company,  without  objection,  years 
after  the  time  had  expired  to  lay  their  tracks  and  string  their 
wires,  cannot  restrain  by  injunction  the  construction  of  the 
tracks  on  the  ground  that  they  had  forfeited  their  rights  by 
reason  of  their  not  having  completed  their  tracks  within  the 
required  time.*^* 

A  street  railway  company  was  chartered  to  build  a  continu- 
ous road  extending  through  four  municipalities,  and  the  con- 
sent for  the  construction  of  the  road  was  secured  from  all  the 
municipalities  and  abutting  land  owners.  The  supervisors  of 
one  of  the  townships  in  their  contract  giving  their  consent, 
stipulated  as  follows :  ^'It  is  further  agreed  that  said  company 
shall  begin  its  work  of  construction  within  one  year  and  have 
the  road  completed  and  in  operation  within  the  period  of  two 
years  from  the  date  of  this  grant"  Defendant  began  within  one 
year  the  construction  of  its  road  in  one  of  the  townships.  It 
was  held  that  the  beginning  of  construction  of  the  road  within 
one  year  in  one  of  the  townships  was  a  compliance  that  the 
work  should  commence  within  one  year,  although  no  work 
was  done  in  the  township  enacting  such  stipulation  within  one 
year  from  the  grant.*^ 

Where  a  borough  in  granting  consent,  requires  the  company 
to  use  guard  wires  over  the  trolley  wire,  but  dela)rs  for  a  con- 
siderable time  to  enforce  this  condition,  a  bill  for  an  injunc- 
tion to  restrain  the  operation  of  the  cars  will  be  dismissed  if 
the  company  within  a  reasonable  time  will  erect  the  wires.^^ 

Where  a  city  granted  to  a  street  railway  company  a  fran- 
chise on  certain  conditions,  and  the  company  has  hung  a  feed 
cable  along  its  poles,  carefully  insulated,  an  injunction  will  lie 
to  restrain  the  mayor  of  the  city  from  tearing  it  down  on  the 
ground  that  the  company  has  forfeited  its  rights.** 


59  Scranton  Ry.  v.  Scranton  City,  5  Lacka.  250  (iSggi) 

60  Upper  Providence  Twp.  v,  Trappe  &  Limerick  Elec  Str.  Ry.,  8  North. 
93  (1901);  17  Montg.  167  (1901.) 

61  Conshohocken  Borough  v.  Conshohocken  Ry.,  do6  Pa.  75  (1903); 
affirming  18  Mont  95  (1903.) 

62  Pittsburg  &  Charleroi  Str.  Ry.  Co.  v.  Monongahela  Gty,  17  Ycrk  70 
(1903) ;  12  Dist  544  (1903)  ;  33  Pitts.  275  (1903.) 
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A  Street  railway  company  was  authorized  by  the  munici- 
pality to  lay  its  tracks,  subject  to  certain  conditions.  After 
the  road  had  been  operated  for  about  a  year,  the  company  hung 
a  feed  cable  along  its  poles,  carefully  insulated,  which  the 
mayor  of  the  city  summarily  removed  on  the  ground  that  the 
ordinance  giving  municipal  consent  to  the  company  had  be- 
come null  and  void  by  reason  of  the  company  not  having  com- 
plied with  all  its  terms.  It  was  held  on  bill  in  equity  for  an 
injunction  that  the  feed  cable  was  not  a  nuisance  such  as  the 
mayor  could  abate  on  sight,  neither  could  he  declare  the  rights 
of  the  company  forfeited  without  action  by  councils.  An  in- 
junction was  accordingly  granted  to  the  company.'* 

The  municipality  may  impose  as  a  condition  tiiat  the  street 
railway  company  shall  pave  or  repave  the  streets  occupied  by 
it,  and  it  may  stipulate  that  the  municipal  council  may  forbid 
the  running  of  cars  until  the  condition  is  fully  complied  with.** 

A  franchise  was  granted  a  street  railway  company  on  con- 
dition that  a  portion  of  the  street  should  be  kept  paved  and 
cars  run  regularly  thereon.  Upon  a  bill  in  equity  to  enforce 
the  ordinance,  a  decree  was  made  giving  the  company  three 
months  to  put  the  street  in  order  and  one  month  in  which  to 
put  in  operation  a  reasonable  number  of  cars  from  6  a.  m.  to 
II  p.  m.  each  day,  and  on  failure  to  comply  its  rights  should 
be  forfeited.** 

Where  a  street  railway  company  was  authorized  by  an  or- 
dinance of  a  borough  to  lay  tracks  along  one  of  the  borough 
streets,  subject  to  their  paving  the  entire  street  and  laying  the 
tracks  according  to  plans  to  be  drawn  by  the  borough  engin- 
eers, work  to  be  hegon  by  a  certain  date,  and  such  plans  were 
not  drawn  up  until  after  that  date,  but  prior  thereto  the  com- 
pany's engineer  submitted  plans,  including  specifications  for 
paving,  to  councils,  which  were  discussed  and  marked  approved 
by  the  burgess,  and  work  was  immediately  begun  under  these 
plans,  the  action  of  the  borough  amounted  either  to  an  appro- 

63  Pittsburg  &  Charleroi  Str.  Ry.  Co.  v.  Monongahela  City,  53  Pitts.  375 

(1903.) 

64  Philadelphia  v.  13th  and  15th  Sts.  Pass.  Ry.  Co.,  169  Pa.  269  (1895) ; 
affiiming  s.  c,  15  Pa.  C.  C  R.  ap  (1804) ;  3  t)ist  46B  (1S94). 

65  McKeesport  v.  Pittsburg  Railways  Co.  €f  aL,  33  Pitts.  377  (1903) : 
13  Dist.  541  (1903.) 
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val  of  the  plans  of  the  borough  engineer  or  a  waiver  of  their 
rights  to  require  diflferent  paving.** 

Ximicliwl  ConMnt— Bstopp«l  of  Kimlclpalitj. 

316.  Where  township  officers  have  stood  by  and  permitted 
the  expenditure  of  large  sums  of  money  in  the  construction  of 
a  street  railway  upon  the  roads,  they  cannot  afterwards  de- 
mand that  the  railway  shall  be  tbm  up  or  its  use  enjoined.*^ 

Where  a  street  railway  company  with  full  knowledge  of 
the  municipal  authorities  constructed  a  "Y"  at  great  expense, 
the  municipality  cannot  after  several  years  maintain  an  injunc- 
tion to  abolish  the  "Y"  on  the  ground  that  the  company  had 
not  the  consent  of  the  borough  to  construct  the  track.  Hav- 
ing had  full  and  complete  knowledge  of  the  company's  acts, 
the  borough  must  be  held  by  its  actions  to  have  ratified 
them.** 

A  street  railway  company  was  authorized  by  an  ordinance 
of  the  city  to  lay  its  tracks  in  the  center  of  a  street.  The 
tracks  were,  however,  not  laid  in  the  center,  but  upon  the  side 
of  the  street  in  obedience  to  the  direction  of  the  street  com- 
mittee and  city  engineer,  and  the  change  of  location  was  ac- 
cepted by  the  city.  No  ordinance  of  the  city  authorized  this 
change  of  the  tracks.  It  appeared,  however,  that  several 
clauses  of  the  ordinance  granting  the  right  to  the  railway 
company  to  lay  its  tracks  showed  a  clear  intention  to  put  the 
street  committee  and  city  engineer  in  full  control  of  the  con- 
struction. It  was  held  that  as  the  change  of  location  was  au- 
thorized by  the  street  committee,  who  were  made  the  general 
agents  of  the  city  to  superintend  the  construction  and  accepted 
by  the  city,  the  location  of  the  railway  at  the  side  of  the  street 
was  lawful.** 

A  street  railway  company  will  not  be  disturbed  in  the  con- 
struction of  a  bridge  to  avoid  an  existing  grade  crossing  where 

66  Pitcairn  Borough  v,  Wilmerding  &  Pitcaim  Str.  Ry.  &  Monongahela 
Str.  Ry.,  32  Pitts.  205  (1901.) 

67  Canton  Township  v.  Washington  &  Canonsburg  Ry.  Co.,  34  Pitts. 
142  (1903) ;  following  Penna.  R.  R.  v,  Mont.  Co.  Ry.,  167  Pa.  62  (1895.) 

68  Plymouth  Borough  v.  Plymouth  Str.  Ry.  &  Wilkesbarre  &  Wyoming 
Valley  Trac.  Co.,  10  Kulp  308  (1901.) 

69  Collins  V,  Carbondale  Trac.  Co.,  5  Dist.  18  (1895.) 
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the  plans  were  approved  by  the  township,  and  the  supervisors 
fail  to  show  any  departure  from  the  agreement  entered  into 
between  the  township  and  the  railway  company,  in  the  absence 
of  any  evidence  to  show  that  the  established  grade  of  the  high- 
way will  destroy  the  convenient  use  of  the  public  road.'^^ 

A  railway  built  without  the  valid  consent  of  the  municipal- 
ity, but  which  is  subsequently  authorized  by  ordinance,  is  law- 
ful as  the  consent  relates  back  to  the  time  of  the  construc- 
tion." 

While  a  street  passenger  railway  company  chartered  after 
the  Constitution  of  1874,  cannot  change  its  motive  power  so  as 
to  add  an  additional  servitude  to  the  streets  without  municipal 
consent,  still,  if  the  company  changes  its  motive  power  from 
horses  to  electricity  without  the  municipal  consent  and  oper- 
ates its  road  by  electricity  for  several  years  without  such  con- 
sent, a  private  citizen  in  an  action  of  trespass  for  personal  in- 
juries caused  by  the  fright  of  a  horse  cannot  allege  that  the 
electric  road  and  its  necessary  appliances  were  a  nuisance  in 
itself.  In  such  a  case  the  municipal  consent  will  be  pre- 
sumed.^' 

Kimicipal  ConMnt— Znjimetion. 

317.  A  preliminary  injunction  will  not  issue  to  restrain  a 
borough  from  interfering  with  a  street  railway  company  in  re- 
storing "T"  rods  or  cross  rods  where  the  same  have  been  torn 
out  by  the  borough,  where  the  granting  of  said  preliminary  in- 
junction would  disturb  the  statu  quo  of  the  parties,  the  preser- 
vation of  which  is  the  very  object  and  purpose  of  such  an  in- 
junctionJ^ 

A  preliminary  injunction  will  not  issue  when  it  will  work 
great  injury  to  the  defendant  and  inconvenience  to  the  public ; 
while  its  refusal  pending  a  hearing  on  the  merits,  would  work 
but  slight  prejudice  to  the  complainant^* 

70  Plymouth  Township  v.  G)nshohocken  Ry.  &  Schuylkill  Valley  Trac. 
Co.,  x8  Montg.  100  (19012.) 

71  Kleinman  v,  Philadelphia  Co.,  34  Pitts.  113  (19Q3.) 

72  Potter  V,  Scranton  Traction  Co.,  176  Pa.  271  (i8g6.) 

73  Schuylkill  Traction  Co.  v,  Shenandoah  Borough,  23  Pa.  C  C.  R.  222 
(1900)  ;  9  Dist  77  (190a) 

74  Loyalsock  Township  v.  Montoursville  Pass.  Ry.,  7  Dist.  291  (1898.) 
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County  commissioners  are  the  proper  authorities  to  maiii- 
tain  a  bill  in  equity  for  an  injunction  to  restrain  the  ill^;al  occu- 
pancy of  a  county  bridged* 

Where  a  railroad  company,  under  an  agreement  with  a  bor- 
ough, builds  an  overhead  bridge  as  a  part  of  the  public  high- 
way, the  title  to  the  bridge  vests  in  the  borough,  and  the  bor- 
ough may  permit  a  street  railway  to  lay  its  tracks  on  the 
bridge.  The  railroad  company,  however,  has  a  standing  in 
equity  to  enjoin  the  street  railway  company  from  operating  its 
line  until  the  bridge  is  strengthened  sufficiently  safely  to  bear 
the  weight  of  street  cars.''* 

The  Commonwealth  alone  can  raise  the  question  whether 
the  variance  from  the  chartered  route  is  greater  than  necessary 
or  whether  the  charter  route  itself  is  open  to  objection.^^ 

Kviiieipal  Con— nt— AttAChmimt  for  Contenipt. 

318.  Where  a  street  railway  company  was  given,  by  ordin- 
ance, the  right  to  lay  its  tracks  at  a  certain  distance  from  the 
east  side  of  the  street,  and  was  restrained  by  the  court  from 
placing  its  tracks  elsewhere  on  the  street,  an  attachment  for 
contempt  will  not  be  issued  for  an  allied  violation  of  the 
decree  of  the  court  where  there  is  an  uncertainty  as  to  the  loca- 
tion of  the  street  lines.''® 

Ximieipal  Coxuent— Taking  up  of  Tracks  by  Oompaay. 

319.  A  street  railway  company  which  has  received  permis- 
sion from  a  borough  to  lay  two  tracks  on  a  street  may,  in  the 
absence  of  any  provision  to  the  contrary  in  the  ordinance  giv- 
ing consent,  take  up  one  track  and  remove  it  entirely,  but  can- 


75  Venango  County  Commissioners  v.  Oil  City  Str.  Ry.,  3  Dist  546 

(1*4.) 

76  Pennsylvania  R.  R.  v.  Greensburg,  Jeannette  &  Pittsburg  St  Ry.,  176 

Pa.  559  (1896.) 

77  Minnich  v.  Lancaster,  Mechanicsbut^  &  New  Holland  Railway,  24 
Pa.  C.  C.  R.  312  (1900);  10  Dist.  126  (1900);  7  North.  305  (1900);  17 
Lane.  385  (1900)  ;  6  Lacka.  275  (1900.) 

78  Bridgewater  Borough  v,  Beaver  Valley  Traction  Co.,  12  Dist  479 
(1902)  ;  ^  Pa.  C.  C.  R.  328  (1902) 
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not  change  the  location  of  the  other  without  the  consent  of  the 
borough.^* 

IiaadowiMr's  Oonsent— In.  OentraL 

320.  A  Street  railway  cannot  be  constructed  on  a  country 
road  without  the  consent  of  all  of  the  abutting  owners.  A 
distinction  is  made  in  this  respect  between  urban  and  suburban 
highways.  In  a  city  or  borough  the  municipal  authorities  may 
impose  the  additional  servitude  upon  the  streets  without  the 
consent  of  the  abutting  owners,  but  in  townships  the  consent  of 
the  supervisors  does  not  carry  with  it  the  consent  of  the  abut- 
ting owner,  and  any  single  abutting  owner  whose  consent  has 
not  been  obtained,  may  enjoin  the  construction  of  the  road.®^ 

It  was  not  the  intention  of  the  legislature  by  the  Act  of  May 
14,  1889,  P.  L.  211,  to  provide  for  long  lines  of  transportation 
connecting  widely  separated  cities  and  towns  by  electric  rail- 
wa3rs  traversing  country  roads.  The  intent  of  the  legislature 
was  to  provide  street  railways  for  cities  and  towns.  There 
is  a  marked  difference  between  a  city  and  a  country  road.  The 
former  is  in  the  exclusive  possession  of  the  municipality,  which 
may  use  the  foot  way  as  well  as  the  cart  way  for  any  urban 
servitude  without  further  compensation  to  the  land  owners. 
In  the  case  of  the  latter  the  public  has  only  a  right  of  passage, 
while  the  owner  is  entitled  to  the  possession  of  his  land  for  all 
other  purposes.  It  follows  from  this  that  the  consent  of  town- 
ship authorities  justifies  an  entry  upon  a  public  road  so  far  as 
the  public  is  concerned,  but  the  supervisors  of  the  township 

79  Shamc^n  Borough  v.  Shamokin  &  Mount  Carmel  Elec.  Ry.,  196  Pa. 
166  (1900.) 

80  Pennsylvania  R.  R.  t/.  Montgomery  County  Pass.  Ry.,  167  Pa.  62 
(189s) ;  Lehigh  Coal  &  Nav.  Co.  v.  Inter-County  Street  Ry.  Co.,  167  Pa. 
75  (189s) ;  Rahn  Twp.  v.  Tamaqua  &  Lansford  St  Ry.  Co.,  167  Pa.  84 
(1895)  ;  ThcMnas  v.  Inter-County  St.  Ry.  Co.,  167  Pa.  120  (1895)  »'  Pennsyl- 
vania R.  R.  V.  Greensburg,  Jeannette  &  Pittsburgh  St  Ry.,  176  Pa.  559 
(1896) ;  Reading  Company  v,  Schuylkill  Valley  Trac.  Co.  &  Citizens'  Pass. 
Ry.  Co.,  14  Montg.  10  (1897) ;  Jackson  v.  Slate  Belt  Elec.  St.  Ry.,  7  North. 
286  (1900) ;  Willis  V.  Erie  City  Pass.  Ry.  ft  Erie  Electric  Motor  Co., 
188  Pa.  56  (1898)  ;  Fidelity  Insurance,  Trust  &  Safe  Deposit  Co.  v,  Philadel- 
phia &  Bristol  Pass.  Ry.,  6  Dist  737  (1897)  ;  Pennsylvania  R.  R.  v.  Consho- 
hocken  Ry.,  15  Pa.  C.  C.  R.  454  (1894);  4  I>ist  12  (1894);  10  Montg. 
«9  (1894.) 
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have  no  power  to  bind  property  or  subject  it  to  a  servitude  for 
the  benefit  of  any  person  or  corporation  other  than  the  to'wn- 
ship  and  the  public  it  represents.     'The  carriage  of  passen- 
gers through  the  township  on  their  journey  from  one  dty  or 
borough  to  another  by  rail  is  in  no  sense  a  township  purpose; 
and  whether  these  passengers  make  their  journey  in  cars  drawn 
by  a  locomotive  over  a  steam  railroad,  or  in  those  propelled  by 
electricity  over  tracks  laid  upon  the  highways,  is  immaterial 
both  to  tax  payers  and  to  land  owners  along  the  route  traveled 
except  as  the  adoption  of  one  or  the  other  of  these  modes  of 
transportation  may  affect  the  township  roads  or  the  private 
property  of  citizens.     When  the  supervisors  give  their  con- 
sent to  the  occupation  of  the  township  roads  by  a  street  rail- 
way they  speak  as  the  representatives  of  those  who  build,  and 
those  who  use  the  roads,  but  not  as  the  representatives  of  the 
private  property  over  which  the  roads  pass.     The  street  rail- 
way  companies   cannot   reach   the  property   owners   either 
through  'the  local  authorities,'  or  by  the  right  of  eminent  do- 
main, as  the  law  now  stands ;  and  it  is  not  easy  to  see  how  such 
a  company  can  protect  itself  in  the  use  of  country  roads  except 
by  contract  with  every  owner  of  property  along  the  roads  they 
wish  to  occupy."*^ 

In  townships  of  the  first  class,  street  railway  companies  can- 
not be  constructed  without  the  consent  of  the  abutting  prop- 
erty owners.®* 

A  street  railway  company  which  has  operated  a  horse  rail- 
way on  the  roadbed  of  a  turnpike  company  has  the  corporate 
power,  when  it  constructs  an  electric  railway,  to  enter  into  a 
contract  with  the  turnpike  company  to  compensate  the  latter 
for  the  increased  burden  upon  its  property.** 

The  Act  of  May  14,  1889,  which  gives  street  railway  com- 
panies the  right  to  condemn  a  turnpike  or  turnpikes  on  making 
compensation  to  the  owner  or  owners  thereof,  does  not  include 


81  Pennsylvania  Railroad  v.  Montgomery  County  Passenger  Railway, 
167  Pa.  6a  (189s*) 

82  Dempster  v.  United  Trac.  Co.,  aos  Pa.  70  (1903.) 

83  Little  Saw  Mill  Valley  Turnpike  Co.  v.  Federal  ft  Pleasant  Valley 
Pass.  Ry.,  194  Pa.  I44  (1899) 
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the  right  as  to  the  soil  under  the  turnpike  as  against  abutting 
owners.®* 

An  injunction  may  issue  to  restrain  a  railway  company  from 
constructing  and  operating  their  railway  over  a  portion  of  a 
turnpike  road,  the  fee  of  which  is  owned  by  complainants.  If 
such  action  were  permitted,  it  would  impose  upon  the  land  of 
the  complainants  a  servitude  not  anticipated  when  the  land  was 
thrown  open  to  the  use  of  the  traveling  public  and  the  turnpike 
road.®*^ 

As  the  consent  of  the  abutting  property  owners  in  townships 
is  essential  to  the  construction  of  a  street  railway,  a  property 
owner  on  the  line  of  an  extension  in  a  city  through  which  an 
extension  of  the  railway  passes  may  challenge,  under  the  Act 
of  June  19,  1871,  the  right  of  the  company  to  build  an  exten- 
sion because  of  the  lack  of  consent  to  build  its  entire  road,  and 
the  burden  of  proof  is  on  the  company  to  show  that  it  has  se- 
cured all  the  necessary  consents.  If  the  right  to  build  an  ex- 
tension disconnected  from  its  charter  route  is  denied,  it  is  like- 
wise bound  to  show  that  it  has  not  abandoned  any  of  its  ex- 
tensions necessary  to  connect  it  with  its  charter  route.®* 

Electric  railways  are  within  the  purview  of  the  Act  of  June 
19,  1871,  P.  L.  1360.*^ 

The  Act  of  June  19,  1871,  relating  to  the  power  of  courts  of 
equity  to  inquire  into  the  rights  and  franchises  of  corporations 
in  suits  by  private  individuals,  was  not  intended  to  do  away 
with  or  change  the  general  principles  on  which  equitable  relief 
is  administered.  Notwithstanding  the  imperative  "shall"  in 
the  Act,  an  injunction  is  not  to  be  awarded  unless  a  proper 
case  for  injunction  be  made  out  in  accordance  with  the  princi- 
ples and  practice  of  equity.®* 

Where  a  street  railway  company  has  secured  the  municipal 

84  Hinnershitz  v.  United  Trac.  Co.,  206  Pa.  91  (1903.) 

85  Philadelphia  &  Trenton  R.  R.  z/.  Philadelphia  &  Bristol  Pass.  Ry., 
6  Dist  ^  (1897-) 

86  Hannum  v.  Media,  Middletown,  Aston  &  Chester  Elec.  Ry.,  200  Pa. 
44  (1901);  reversing  8  Del.  91   (1900.) 

87  Harrisburg  &  Mechanicsburg  Elec.  Ry.  v,  Harrisburg,  Carlisle  & 
Chambersburg  Turnpike  Co.»  15  Pa.  C  C.  R.  389  (1894)  ;  4  Dist  17  (1894)  ; 
Pittsburg  Junction  R.  R.  v.  Fort  Pitt  Str.  Pass.  Ry.,  192  Pa.  44  (1899.) 

88  Becker  v,  Lebanon  &  Myerstown  Str.  Ry.,  188  Pa.  484  (1898.) 

29 
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consent,  and  of  all  the  owners  of  abutting  property,  a  railroad 
company  cannot  question  the  right  of  the  street  railway  com- 
pany to  operate  its  road  merely  on  the  ground  that  it  is  in- 
jured by  a  diminution  of  its  passenger  traffic  by  the  construc- 
tion of  the  street  railway.** 

Iiftiidowiittr's  Coiuwnt— Who  Ar»  Abatting  Owinera. 

321.  A  railroad  company  owning  lands  in  fee,  which  are  not 
a  part  of  its  roadway,  is  an  abutting  owner  whose  consent  is 
necessary  to  the  construction  of  a  street  railway  on  a  public 
road.  "To  cross  a  railroad  and  to  cross  the  lands  of  a  rail- 
road company  are  not  convertible  terms.  Unless  the  lands  of 
a  railroad  company  held  in  fee  can  fairly  be  said  to  be  a  part 
of  its  roadway  where  it  crosses  the  highway,  the  right  of  the 
owner,  though  a  railroad  corporation,  as  against  the  asserted 
right  of  a  street  railway  company  to  lay  its  tracks  upon  a  su- 
burban road,  is  as  perf^  as  that  of  a  private  individual." 

If  it  is  doubtful  whether  the  land  owned  in  fee  by  the  rail- 
road company  is,  or  is  not  a  constituent  part  of  the  roadway, 
the  street  railway  company  will  not  be  enjoined  trom  laying 
its  tracks  on  the  public  road.*® 

A  street  railway  ccmipany  proposed  to  lay  its  track  along  a 
public  highway  upon  land  owned  by  a  railroad  company  and 
used  exclusively  by  it  for  railroad  purposes.  The  railroad 
company  crossed  the  highway  by  means  of  an  overhead  bridge, 
and  owned  land  on  each  side  of  the  bridge  for  about  a  distance 
of  two  hundred  feet  Plaintiffs  contended  that  being  the 
owner  in  fee  of  the  land  abutting  on  the  public  highway,  its 
consent  to  the  occupation  of  the  highway  by  the  defendants  is 
necessary.  It  was  held  that  the  railroad  company's  consent 
was  not  necessary. 

Weand,  J.,  said:  "We  are  unable  to  find  that  jdaintiff 
stands  in  the  same  position  as  a  private  individual  whose  con- 

89  Pennsylvania  R.  R.  v.  Grecnsburg,  Jeannette  &  Pittsburg  St  Ry. 
176  Pa.  559  (1896.) 

90  Pennsylvania  R.  R.  Co.  v.  Inland  Tractidn  Co.,  25  Super.  Ct  1x5 
(1904) ;  see  Trenton  Cut-oflf  R.  R.  v.  Newtown  Electric  Ry.,  8  Dist 
549  (1899)  ;  Northern  Central  Ry.  Co,  v.  Harrisburg,  &c  Ry.  O).,  177  Pa. 
142  (1896.) 
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sent  must  first  be  obtained ;  in  respect  to  a  mere  crossing  a  rail- 
road is  not  an  abutting  land  owner  to  a  passenger  railway — 
Pennsylvania  Company  v.  Greensburg  Elec.  Ry.  Co.,  176  Pa, 
559.  What  is  this  but  a  mere  crossing  of  the  right  of  way,  ex- 
cept that  the  right  of  way  includes  land  on  either  side  of  the 
tracks  of  plaintiff  company.  In  Northern  Central  Ry.  Co.  v. 
Harrisburg  &  Mechanicsburg  Elec  Ry.  Co.,  177  Pa.  142,  it 
was  held  that  'under  the  Act  of  May  14,  1889,  a  street  railway 
company  had  no  right  to  construct  its  road  across  the  lines  of 
a  steam  railroad  company  without  the  consent  of  and  against 
the  protest  of  the  latter  at  a  point  where  its  roadway  is  not 
crossed  by  a  public  highway.'  In  that  case  the  attempt  to  cross 
was  not  on  the  highway,  but  at  a  different  place,  which  is  not 
the  fact  here,  for  the  crossings  under  the  bridge  by  the  defend- 
ant company  is  on  the  public  highway,  and  the  land  of  plain- 
tiff is  the  approach  to  the  bridge ;  but  the  whole  length  of  the 
ground  is  as  much  the  point  of  crossing  as  is  the  bridge  or 
the  ground  beneath  it.  Canal  Company  v.  Railway  Co.  10 
Super.  Ct,  413,  is  not  in  point;  there  the  railway  company  was 
the  owner  in  fee  of  the  canal  bridge  which  it  was  proposed  to 
cross.  In  Trenton  Cut-OfI  R.  R.  v.  Newtown  Str.  Ry.  Co., 
8  Dist  549,  Judge  Yerkes  held  that  the  defendant  company 
was  confined  to  the  point  of  crossing,  but  could  not  go  be- 
yond the  mere  crossing  without  consent.  In  this  case,  how- 
ever, the  plaintiff's  road  along  the  highway  is  an  entirety  and 
as  much  a  part  of  the  crossing  as  that  on  which  the  tracks  are 
laid  or  the  bridge  built.  All  the  land  of  the  railroad  company 
was  acquired  by  reason  of  the  necessity  of  building  a  bridge 
over  the  turnpike.  It  is  one  essential  part  of  the  crossing,  no 
matter  what  its  extent,  and  we  are  not  running  counter  to  the 
spirit  or  true  meaning  of  any  decision  of  the  Supreme  or  Su- 
perior Court  in  holding  that  plaintiff's  consent  is  not  neces- 
sary, there  being  no  appropriation  of  any  of  the  plaintiff's  land 
to  the  exclusive  use  of  defendant  company."®* 

The  ownership  of  land  in  fee  by  a  railroad  company,  upon 
which  rests  its  superstructure,  gives  it  no  right  to  exclude  sub- 

91  Pennsylvania- R.  R.  v.  Inland  Trac.  Co.  and  Phila.  &  Lehigh  Valley 
Trac.  Co.,  18  Montg.  130  (1902)  ;  affirmed  25  Super.  Ct  115  (1904.) 
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sequent  grantees  of  the  Commonwealth  from  the  use  of  the 
highway  or  public  road  which  crosses  it.** 

A  canal  company  holding  title  to  its  property  in  fee  simple 
is  such  an  owner  of  land  as  to  make  the  consent  of  the  canal 
company  necessary  before  a  street  railway  company  can  cross 
the  canal  property  of  the  plaintiff  upon  the  public  highway  and 
overhead  bridge  used  by  the  general  public. 

The  defendant,  a  street  railway  company,  under  its  charter, 
secured  the  consent  of  municipalities  and  landowners,  with  the 
exception  of  the  plaintiff,  and  constructed  a  street  railway,  to 
be  operated  by  electricity  between  Lewisburg  and  Watson- 
town.  When  the  construction  of  defendant's  line  had  ex- 
tended to  within  two  miles  of  the  canal  bridge,  notice  was 
served  by  the  canal  company  upon  the  defendant  not  to  use  the 
said  canal  bridge  for  passenger  railway  purposes.  The  defend- 
ants disregarded  the  notice  and  continued  the  work,  and  after 
bill  in  equity  filed  by  plaintiff,  a  preliminary  injunction  was 
awarded.  The  defendants  filed  an  answer  and  the  preliminary 
injunction  was  dissolved  and  it  was  ordered  that  the  defendant 
company  be  permitted  to  cross  the  bridge  upon  strengthening 
it. 

It  was  held  on  appeal  that  the  canal  company  had  a  property 
right  in  the  land  and  bridge  which  cannot  be  taken  and  appro- 
priated by  the  railroad  company  and  that  the  canal  company, 
owning  the  land  contiguous  to  the  bridge  and  that  covered 
by  it  in  fee  simple,  had  the  right  to  withhold  its  consent;  it 
was  therefore  ordered  that  the  railroad  company  be  perpetually 
enjoined  from  occupying  or  using  the  property  of  the  canal 
company.®* 

An  injunction  will  not  be  awarded  to  restrain  a  street  rail- 
way company  from  building  their  road  on  the  side  of  a  turn- 
pike because  of  the  dissent  of  the  owner  of  the  land  on  the 

92  Williams  Valley  R.  R.  v.  Lykens  &  Williams  Valley  Str.  Ry.  Cd, 
192  Pa.  552  (1899) ;  reversing  s.  c,  i  Dauph.  225  (1898) ;  Pemisylvania  R. 
R.  V,  Greensburg,  &c.  Ry.  Co.,  176  Pa.  559  (1896.) 

93  Pennsylvania  Canal  Company  v.  Lewisburg,  Milton  &  Watsontown 
Passenger  Ry.  Co.,  10  Super.  Ct.  413  (1899)  ;  reversing  s.  c,  20  Pa.  C  C  R 
550  (1898)  ;  7  Dist.  244  (1898.)  Judgment  of  Superior  Court  affirmed  by 
an  equally  divided  Court  in  203  Pa.  282  (1902.) 
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Opposite  side,  where  it  appears  that  it  has  the  consent  of  the 
township  authorities,  the  turnpike  company  and  the  owner  of 
the  land  on  the  side  it  is  to  run.'^ 

Plaintiff  was  an  abutting  land  owner,  holding  title  to  the 
middle  of  a  turnpike  and  sought  to  restrain  a  street  railway 
company  from  constructing  any  part  of  its  railway  on  any 
part  of  the  land  of  the  plaintiff,  or  repairing  any  part  of  said 
turnpike.  The  court  held  that  as  the  plaintiff  owned  only  the 
fee  to  one  side  of  the  street,  his  title  extends  only  to  the  middle 
of  the  street,  and  he  has  therefore,  no  right  by  reason  of  the 
occupation  of  the  other  side  before  damages  of  any  kind  have 
been  suffered  by  him,  to  restrain  by  injunction  the  construc- 
tion of  the  street  railway  on  that  side.  He  can,  however,  re- 
strain by  injunction,  the  construction  of  any  part  of  the  rail- 
way on  any  of  his  property. 

In  such  case  plaintiff  is  not  guilty  of  laches  because  six 
years  before  a  former  company,  of  which  the  defendant  com- 
pany is  the  assignee,  entered  upon  his  side  of  the  turnpike  with- 
out objection  from  him  and  slightly  graded  an  intended  road- 
bed on  which,  as  then  constructed,  the  defendant  company 
proposed  to  lay  its  ballast,  ties  and  rails.^^ 

Xiandowner's  Coxifl6iit-~Co]is«nt  of  GitlM  and  Boroughs  Not  NoceMary. 

322.  The  construction  and  operation  of  a  street  railway 
operated  by  means  of  an  overhead  electric  system  does  not  im- 

94  North  Pennsylvania  R.  R.  v.  Inland  Traction  G>.,  18  Montg.  49 
(1902);  affirmed  in  205  Pa.  579  (1903).  Brown,  J.,  said:  "Na  additional 
servitude  has  been  imposed  upon  their  land,  which  extends  only  to  the 
middle  of  the  highway.  The  route  of  the  appellee  along  the  turnpike  is 
over  the  lands  of  others,  who  have  consented  to  its  location  there.  In  the 
case  of  the  occupation  of  a  township  road»  maintained  l^  supervisors,  the 
rule  goes  no  further  than  that  while  an  injunction,  if  applied  for  in  time, 
will  issue  at  the  instance  of  an  abutting  owner,  to  protect  his  own  land  from 
an  additional  burden  on  it,  it  is  none  of  his  concern  that  his  neighbors 
on  the  opposite  side  of  the  road  consent  to  the  use  of  their  lands  by  a 
passenger  railway  company,  so  long  as,  from  such  use,  no  injury  results  to 
him.  The  protection  by  injunction  to  which  each  landowner  is  entitled  is 
confined  to  his  own  property." 

95  Minnich  v.  Lancaster,  Mechanicsburg  &  New  Holland  Ry.  Co.,  24  Pa. 
C  C  R.  312  (1900) ;  10  Dist.  126  (1900) ;  7  North.  305  (1900) ;  17  Lane. 
38s  (1900)  ;  6  Lacka.  275  (1900.) 
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pose  such  an  additional  servitude  on  the  land  as  to  entitle  an 
abutting  property  owner  to  compensation  therefor.** 

A  municipality,  unless  restrained  by  its  charter  from  so  do- 
ing, may  authorize  the  use  of  its  streets  by  the  tracks  of  street 
railway  companies  and  the  operation  of  cars  thereon ;  and  such 
companies  may  lawfully  use  and  occupy  such  streets  imder  such 
authority.  The  operation  of  a  street  railway,  whether  by 
horse  car,  cable  or  electricity  does  not  impose  an  additional 
burden  or  servitude  on  the  land  as  to  entitle  the  owner  either 
CO  compensation  therefor  or  an  injtmction  to  restrain  such 
occupation.*^ 

If  at  any  time  the  owner  of  property  abutting  on  a  street 
has  occasion  for  the  presence  of  vehicles  in  front  of  his  prop- 
erty on  the  street  to  take  away  or  deliver  persons  or  goods,  he 
may  exercise  that  right  for  such  reasonable  time  as  is  neces- 
sary for  his  purposes,  and  if  in  such  exercise  of  his  right  the 
passage  of  street  cars  is  impeded,  the  street  cars  must  wait^^ 

Where  plaintiffs  are  property  owners  and  tax  payers  in  a 
borough  and  are  subjected  to  some  special  injury  by  reason  of 
the  construction  of  a  street  railway,  they  have  a  right  in  equity 
to  contest  the  right  of  the  street  railway  to  build  its  road.®® 

Landowner's  Consent— SstoppeL 

323.  While  the  consent  of  abutting  landowners  must  be  ob- 
tained prior  to  the  construction  of  a  street  railway  on  a  coun- 
try road,  still  if  such  owners  stand  by  and  permit,  without  ob- 
jection, the  expenditure  of  large  simis  of  money  in  the  con- 
struction of  a  railway,  they  cannot  afterwards  demand  that  the 
railway  shall  be  torn  up  and  its  use  enjoined.^®^ 

96  Pennsylvania  R.  R.  z;.  Montgomery  Co.  Ry.,  167  Pa.  62  (1895) ;  Pat- 
terson V.  Pittston  City,  8  Kulp  5jo  (1897.) 

97  Patterson  v.  Pittston  City,  8  Kulp  530  (1897.) 
96  Patterson  v.  Pittston  Gty,  8  Kulp  530  (1897.) 

99  Jolly  V.  Pittsburg-Neville  Island  and  Coraopolis  Ry.  Co.,  16  Pa.  C 
C  R.  I  (189s) ;  25  Pitts.  259  (i8e)S)  ;  26  Pitts.  331  (1895.) 

100  Pennsylvania  R.  R.  z;.  Montgomery  County  Pass.  Ry.,  167  Pa,  62 
(189s) ;  Chester  Traction  Co.  v.  Phila.,  Wilm.  &  Balto.  R.  R.  &  Union  Ry. 
Co.  V,  P.,  W.  &  B.  R.  R.,  6  Del.  481  (1896)  ;  Willis  v,  Erie  City  Pass.  Ry. 
ft  Erie  Electric  Motor  Co.,  188  Pa.  56  (1898) ;  Gaw  v.  Phila.  &  Bristd 
Pass.  Ry.,  6  Dist.  740  (1897.) 
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If  a  Street  railway  company  constructs  its  railway  on  a  high- 
way without  an  abutting  property  owner's  consent,  and  also 
without  any  objection  from  him,  it  may  continue  the  railway 
as  constructed,  but  it  has  no  right  to  construct  an  additional 
switch,  or  remove  and  enlarge  one  previously  constructed  in 
front  of  the  land  of  a  non-consenting  owner  so  as  to  increase 
the  damages  thereto,  without  the  consent  of  the  owner.*^^ 

If  a  street  railway  company  lays  its  tracks  upon  a  public  road 
and  constructs  embankments  which  interfere  with  the  access 
to  property  abutting  on  the  road,  the  company  will  not,  after 
the  expiration  of  six  years  and  after  the  railway  has  become  a 
great  public  convenience,  be  enjoined  from  continuing  and 
maintaining  the  embankments,  where  it  appears  that  just  com- 
pensation can  be  made  to  the  land  owner  for  all  injury  done  to 
him. 

"Street  railway  companies  are  not  endowed  with  the  right  of 
eminent  domain,  because  they  do  not  need  it.  They  are  mod- 
em local  conveniences,  the  location  and  construction  of  which 
are  subject  to  the  will  of  the  public  they  are  intended  to  serve. 
This  will  is  expressed  through  the  local  authorities.  Such 
companies  cannot  force  themselves  into  neighborhoods  where 
they  are  not  wanted.  When  permission  is  given  them  to 
occupy  a  public  street,  they  acquire  thereby  not  an  exclusive 
right  upon  its  surface,  but  a  right  concurrent  with  that  of  the 
general  public.  Their  cars  are  a  substitute  for  the  private  car- 
riage and  the  public  omnibus.  They  must  move  them  along 
their  tracks  upon  the  surface  of  the  street  to  the  grade  of 
which  they  are  required  to  conform.  They  have  no  right  to 
grade  or  in  any  manner  interfere  with  the  access  to  private 
property  from  the  highway  or  so  to  construct  the  road  as  to 
interfere  with  public  travel  or  disturb  adjacent  land  own- 
ers."^o« 

Where  a  street  railway  company  lays  its  tracks  upon  a  turn- 
pike road  without  the  consent  of  an  abutting  property  owner, 


loi  Taylor  v.  Eric  City  Pass.  Ry.,  i86  Pa.  120  (1898.) 
102  Heilman  v.  Lebanon  &  Annville  Street  Ry.  Co.,  180  Pa.  627  (1897), 
per  Williams,  J.;  Becker  v,  Lebanon  &  Myerstown  Str.  Ry.,  188  Pa.  484 
(1898);   195  Pa.  502   (1900);   Pennsylvania  R.  R,  v.  Montgomery  Co. 
Pass.  Ry.,  167  Pa.  62  (1895.) 
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and  such  railway  is  in  full  operation,  an  injunction  will  not  be 
granted  at  the  instance  of  such  property  owner  to  restrain  the 
further  use  of  the  road.  His  remedy  is  an  action  of  trespass 
for  damages.  He  is  not  entitled  to  maintain  ejectment,  since 
he  is  not  entitled  to  possession.*^* 

Where  a  company  lays  a  single  track  along  a  portion  of  its 
route  on  a  turnpike  road  in  such  a  manner  as  to  indicate  plain- 
ly an  intention  to  build  a  double  track  road,  and  the  single 
track  is  operated  for  two  years,  and  the  company  then  pro- 
ceeds to  lay  a  second,  a  bill  not  filed  by  land  owners  until 
more  than  one-third  of  the  new  track  had  been  constructed, 
will  be  dismissed,  because  of  laches,  but  where  the  element  of 
laches  is  absent  and  the  single  track  was  not  erected  in  such  a 
manner  as  to  indicate  an  intention  to  build  a  double  track  road, 
an  injunction  will  be  granted.**^^ 

Where  the  plaintiff,  a  suburban  land  owner,  granted  the 
right  of  way  over  the  public  road  in  front  of  his  property  to  a 
street  railway  company  by  a  voluntary  deed  dated  and  adaiowl- 
edged,  and  fifteen  months  after  denied  the  validity  of  the  deed, 
the  defendant,  having  in  the  meantime  obtained  the  consent  of 
all  the  abutting  property  owners  along  the  route  and  of  the 
municipal  authorities  of  the  different  townships  through  which 
the  road  passed,  and  begun  the  construction  of  its  road  and  in- 
curred large  obligations  and  made  expenditures  upon  the  belief 
that  consent  was  procured  for  a  continuous  route,  an  injunc- 
tion will  not  be  granted  to  the  land  owner  to  restrain  the  com- 
pany from  occupying  the  highway  in  front  of  his  property.**^* 

In  Shimer  v.  Easton  &  Nazareth  Street  Ry.  Co.,  the  plain- 
tiff in  November  promised  the  agent  of  the  street  railway  com- 
pany that  he  would  interpose  no  objections  to  the  construction 
of  a  street  railway  in  front  of  his  property,  and  agreed  to  sign 
a  written  acknowledgment  which,  however,  was  never  pre- 
sented to  him.     In  June  following,  the  consent  of  the  required 


103  Becker  v.  Lebanon  &  Myerstown  Str.  Ry.,  188  Pa.  484  (i8g6) ; 
195  Pa.  502  (190a) 

104  Hinnershitz  v.  United  Trac.  Gx,  206  Pa.  91  (1903) ;  Kleinnuui  v. 
Philadelphia  Co.,  34  Pitts.  113  (1903.) 

105  Meixell  v.  Northampton  Central  Str.  Ry.,  7  North.  274  (1900.) 
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municipal  authorities  and  other  property  holders  having  been 
obtained,  the  work  of  construction  on  the  different  sections  of 
the  line  commenced;  railway  ties  were  purchased  and  laid 
along  the  highway ;  the  erection  of  a  power  house  and  equip- 
ment of  plant  begun ;  and  a  loan  by  mortgage  negotiated  from 
a  trust  company  and  part  of  the  bonds  it  secured  sold.  Al- 
though the  plaintiff  knew  that  work  was  going  on,  no  action 
was  taken  by  him  until  he  filed  a  bill  for  an  injunction  on  July 
1 6.  It  further  appeared  from  the  uncontradicted  evidence, 
that  the  bill  was  filed  at  the  instance  and  for  the  benefit  of  the 
accredited  agents  of  another  company  projecting  a  branch  into 
the  same  territory  and  upon  promise  of  indemnity  against  costs 
and  expenses.  It  was  held  that  the  plaintiff  by  his  actions  was 
estopped  from  invoking  relief  by  injunction.^^* 

Where  a  street  railway  company  located  its  road  in  front  of 
plaintiff's  property  in  March,  began  its  construction  in  July, 
and  ran  the  cars  from  December  until  the  following  Novem- 
ber, a  bill  then  filed  for  an  injunction  will  be  dismissed  by  rea- 
son of  plaintiff's  laches.*^^ 

A  property  owner  who  consented  to  an  entry  upon  his  land 
by  a  street  railway  company  is  estopped  from  setting  up  failure 
of  consent  of  all  the  abutting  property  owners  as  a  ground  for 
an  injunction.^®* 

A  street  railway  company  which  constructed  its  line  on  a 
highway,  with  the  consent  of  the  abutting  owner,  will  not  be 
permitted  to  construct  its  line  on  a  highway  abutting  on  land 
subsequently  acquired  by  the  consenting  owner  without  ob- 
taining from  him  his  consent  as  to  the  after-acquired  land.^®* 

Where  a  turnpike  company  which  had  authority,  under  its 
charter,  to  construct  a  plank  road  and  open  it  for  any  width 
not  exceeding  forty  feet,  but  has  failed  to  designate  the  boun- 
dary of  its  road,  a  railroad  company  which  constructed  a  rail- 
road   across  the  turnpike,  resting    its  overhead  bridge  on 

io6  7  North.  249  (iQCXx) 

107  Westhaeffer  v,  Lebanon  &  Annville  Str.  Ry.,  3  Dist  56  (1893.) 
106  Christie  v,  Phila.  &  Easton  St  Ry.  Co.,  8  North.  381  (1903) ;  12 
Dist  508  (1903.) 

109  Taylor  v,  Erie  City  Pass.  Ry.,  186  Pa.  120  (1898.) 
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trestling  or  abutments  erected  \vithin  the  limits  of  the  roadway 
and  filled  in  back  of  them  witliout  any  objection  by  the  tumr 
pike  company,  will  not  be  restrained  by  a  borough  which  has 
obtained  control  of  the  turnpike  company  by  virtue  of  con- 
demnation proceedings  from  maintaining  the  abutments.  ''The 
officers  of  the  plank  road  knew  and  must  have  known  what 
the  railroad  company  was  doing,  as  their  acts  were  unequivocal 
assertions  of  ownership.  They  expended  hundreds  and  per- 
haps thousands  of  dollars  in  the  construction  of  abutments  and 
filling  in  back  of  them  and  they  have  maintained  them  from 
1858  to  the  present  time.  The  officers  of  the  plank  road  a>m- 
pany  looked  on  in  silence,  made  no  objections  and  acquiesced, 
and  having  failed  to  designate  the  botmdaries  of  its  road,  the 
railroad  company  designated  the  boundary  thereof  on  its  own 
land  and  the  plank  road  company,  by  its  silence  and  ac- 
quiescence, gave  its  consent  thereto."^*^ 

Landowner's  ConMnt— Injunetion  to  Bastrain  Constmction. 

324.  Under  the  Act  of  June  19,  1871,  a  property  owner  in 
a  city  on  the  line  of  a  street  railway  has  a  standing  in  equity 
to  question  the  authority  of  a  street  railway  to  construct  its 
road  in  front  of  his  property.^  ^^ 

Railroad  companies  incorporated  under  the  general  railroad 
Act  of  1868,  but  so  constructing  their  lines  as  to  operate  the* 
same  with  electric  power,  and  not  able  to  carry  on  what  is 
commonly  known  as  a  general  railroad  business,  have  not  the 
right  of  eminent  domain  and  a  bill  in  equity  will  lie  under  the^ 
Act  of  June  19,  1871,  at  the  instance  of  a  land  owner  to  re- 
strain such  railroad  from  entering  on  his  land  for  railroad  pur- 
poses until  the  company  can  show  whether  or  not  it  is  con- 
structing the  kind  of  railroad  contemplated  by  the  Act  of 
i868."» 

An  injunction  is  not  of  right.     It  will  not  be  issued  when 


no  Blakely  Borough  v,  Delaware  &  Hudson  Canal  Co.,  2  Lacka.  59 
(1896),  per  Gunster,  J. 

111  Hannum  v.  Media,  Middletown,  Aston  h  Chester  Elec  Ry^  8  Del 
242  (1901) ;  200  Pa.  44  (1901) ;  reversing  8  Del.  91  (1900.) 

112  Kincaid  v,  Mahoning  Valley  R.  R.,  25  Pa.  C.  C.  R.  545  (1901.) 
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upon  a  broad  consideration  of  the  situation  of  all  the  parties 
in  interest  good  conscience  does  not  require  it^*® 

The  sole  object  of  a  preliminary  injunction  is  to  preserve 
the  subject  of  the  controversy  in  the  condition  in  which  it  is 
until  the  merits  can  be  heard,  and  where  there  is  no  apparent 
ground  for  apprehension  that  existing  conditions  will  be  dis- 
turbed, such  injunction  will  be  dissolved.^  ^* 

Equity  will  relieve  against  a  nuisance  caused  by  the  laying 
of  tracks  by  an  electric  railway  on  a  turnpike,  at  the  instance 
of  an  abutting  owner  where  special  damages  are  shown.  But 
the  mere  fact  that  the  construction  of  a  railway  upon  abut- 
ting lands  will  divert  additional  travel  over  complainant^s 
fee,  is  no  ground  for  equitable  relief.*^*^ 

A  bill  in  equity  may  be  maintained  by  an  owner  of  property 
abutting  upon  a  turnpike  road  against  a  street  railway  com- 
pany which  has  constructed  an  embankment  in  front  of  his 
house  so  as  to  obstruct  the  approach  to  the  house.  Such  a 
bill  cannot  be  dismissed  on  demurrer  because  of  the  plaintiff's 
laches  in  filing  it"* 

An  injunction  to  restrain  the  construction  of  a  trolley  track 
will  not  be  granted  when  it  appears  that  the  plaintiff's  prin- 
cipal purpose  in  purchasing  the  property,  the  prior  owner  of 
which  had  verbally  consented  to  the  construction  of  the  road, 
was  to  harass  and  embarrass  the  defendant  company.  ^^^ 

A  street  railway  company  sought  to  build  a  railway  over  a 
certain  route  and  obtained  the  consent  of  all  the  land  owners 
except  the  plaintiff.  A  boulevard  company,  incorporated  for 
the  purpose  of  constructing  a  boulevard  over  the  same  route. 


113  Pennsylvania  Railroad  Company  ft  Pittsburgh,  Virginia  &  Charles- 
ton Railway  Co.  v.  Glcnwood  ft  Dravosburg  Electric  Street  Railway  Co. 
and  Second  Avenue  Traction  Co.,  184  Pa.  227  (1898) ;  Messner  v.  Lykens 
ft  Williams  Valley  Str.  Ry.,  13  Super.  Ct.  429  (1900) ;  Christie  v.  Phila.  ft 
Easton  Str.  Ry.,  8  North.  381  (1903.) 

114  Reading  ft  Temple  Elec  Ry.  v.  Reading  ft  Southwestern  Str.  Ry., 
II  Dist  30  (1901.) 

115  Philadelphia  ft  Trenton  R.  R.  v.  Philadelphia  ft  Bristol  Pass.  Ry., 
6  Dist  487  (1897.) 

116  Wcsthaeffer  v.  Lebanon  &  Annville  Ry.  Co.,  163  Pa.  54  (1894.) 

117  Messner  v,  Lykens  ft  Williams  Valley  Str.  Ry.  Co.,  13  Super.  Ct. 
429  (190a) 
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its  officers  being  the  same  as  those  of  the  traction  company, 
took  possession  of  plaintiff's  land,  it  having  a  right  of  eminent 
domain,  and  proceeded  to  construct  a  highway  under  the  Act 
of  1895,  and  admitted  its  intentions  of  laying  flat  rails  upon 
the  boulevard,  as  it  expected  that  in  the  future  the  railway  com- 
pany would  obtain  the  consent  of  the  plaintiffs  to  operate  its 
line,  but  disclaimed  any  intention  of  permitting  the  railway 
company  or  any  other  company  to  run  its  cars  over  the  road 
until  they  obtained  plaintiff's  consent.  The  evidence  showed 
that  the  Isying  of  the  rails  would  not  injure  the  roadway  and 
that  it  is  not  forbidden  by  the  Act  of  1895. 

Upon  a  bill  in  equity  by  plaintiffs,  it  was  held  that  the  con- 
tinuance of  a  preliminary  injunction  enjoining  the  laying  of 
tracks  upon  the  boulevard  was  properly  refused.*** 

A  street  railway  company  will  not  be  enjoined  from  building 
its  road  at  the  instance  of  an  individual  where,  because  of  the 
refusal  of  a  property  owner  to  consent  to  the  occupancy  of  his 
land  it  has  failed  to  obtain  a  continuous  route.  Such  a  break 
in  the  route  would,  however,  warrant  a  consenting  party  in 
withdrawing  his  consent  to  tlie  road  passing  over  his  prop- 
erty."® 

A  bridge  company  constructing  a  greatly  needed  public 
bridge  for  the  use  of  the  general  public  in  accordance  with  its 
charter,  will  not  be  enjoined  from  building  the  bridge  because 
a  street  railway  company  may  have  inspired  the  formation  of 
the  bridge  company  for  the  purpose  of  obtaining  passage  across 
a  ravine  otherwise  unobtainable  because  of  the  objection  of 
property  owners.**^ 

The  extent  of  the  injury  in  occupying  a  turnpike  is  not 
deemed  important;  if  the  invasion  of  the  land  is  without  right 
and  the  injury  consists  in  having  fixed  upon  it  for  all  time  the 
rights  given  to  the  railway  company,  equity  will  interpose  as 
the  remedy  at  law  is  inadequate.*** 

118  Redman  v,  Monoogahela  Boulevard  Ca.  &  Monongahela  Str.  Ry. 
Ccr.,  189  Pa.  437  (i8») 

119  Philadelphia  &  Trenton  R.  R.  v.  Philadelphia  &  Bristol  Pass.  Ry., 

6  Dist  487  iiSg;-) 

120  Oliver  v.  Thompson's  Run  Bridge  Co.,  197  Pa.  344  (190a) 

121  Minnich  v,  Lancaster,  Mechanicsburg  &  New  Holland  Ry.,  24  Pa. 
C  C  R.  312  (1900) ;  10  Dist  126  (1900) ;  7  North.  305  (1900) ;  17  Lane. 
385  (1900) ;  6  Lacka.  275  (iQOO.) 
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Where  a  street  railway  company  has  constructed  its  road 
on  an  abutting  land  owner's  side  of  a  turnpike  road  without 
his  consent,  he  may  maintain  an  injunction  to  prevent  it  from 
subsequently  moving  the  tracks  nearer  to  his  property  on  the 
ground  of  convenience  or  necessity  for  its  more  efficient  opera- 
tion."a 

An  injunction  will  not  be  granted  to  restrain  a  street  rail- 
way company  from  constructing  its  track  around  the  curve  of 
the  plaintiff's  property  at  a  distance  less  than  eight  feet  from 
the  curb,  where  the  evidence  leaves  it  in  doubt  whether  the 
tracks  can  be  so  constructed  as  to  admit  a  sufficient  driveway 
for  carriages  between  the  tracks  and  the  curb.*** 

Where  a  street  railway  company,  under  an  agreement  with 
the  township  supervisors  removes  its  poles  from  four  feet  from 
the  side  of  the  street  to  the  sti  eet  line,  it  is  not  such  an  addi- 
tional burden  upon  the  land  of  an  abutting  owner  as  to  entitle 
him  to  redress  in  equity.*** 

Where  it  is  clearly  shown  that  it  is  the  intention  of  a  rail- 
road company,  incorporated  under  the  Act  of  1868,  to  con- 
struct a  street  passenger  railway  on  the  streets  of  a  borough,  an 
abutting  property  owner  is  entitled,  under  the  Act  of  June  19, 
1871,  to  an  injunction  to  restrain  the  building  of  the  road.***^ 

A  preliminary  injunction  will  not  be  granted  unless  the 
party  applying  for  it  shows  u  clear  right  to  the  same,  and  an 
immediate  and  urgent  danger  of  irreparable  injury.*** 

An  injunction  is  a  purely  preventive  remedy  and  will  not 
issue  for  past  injuries;  anticipated  dangers  or  speculative  ap- 
prehensions will  not  warrant  interference  by  injunction.**^ 

122  Minnich  v,  Lancaster  &  Lititz  Elec  Ry.  Co.,  21  Lane.  36  (1903.) 

123  Giiffey  V,   Pittsburg,  Oakland  &  East  Liberty  Ry.,  27  Pitts.  141 

(1896.) 

124  Kleinman  v.  Philadelphia  Co.,  34  Pitts.  113  (1903.) 

125  Mory  v,  Oley  Valley  Ry.  Co.,  199  Pa.  152  (1901);  Pennsylvania 
R.  R.  V.  Bridgeport  R.  R.,  11  Mont  73  (1895.)  But  an  injunction  will  not 
be  granted  where  the  company  is  proceeding  regularly  and  there  is  no  evi- 
dence of  an  intention  to  do  an  illegal  act.  Rocky  Glen  Water  Co.  v.  Scran- 
ton  &  Northeastern  R.  R.,  7  Lacka.  237  (1901) ;  see  Kincaid  v,  Mahoning 
Valley  R.  R.,  25  Pa.  C  C.  R.  545  (1901) 

i^  Northern  Central  Ry.  v.  Walworth,  7  Dist  766  (1898)  ;  12  York 
125  (1898)  ;  Schuylkill  Traction  Co.  v.  Shenandoah,  9  Dist.  77  (1900.) 

127  Schuylkill  Traction  Co.  v,  Shenandoah  Borough,  9  Dist  77  (1900) ; 
23  Pa.  C  C  R.  222  (190a) 
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A  mere  surmise  or  apprehension  that  a  steam  railroad  will 
under  color  of  its  charter,  build  a  street  passenger  railway  is 
not  sufficient  to  warrant  an  injunction.**® 

Where  a  railroad  company,  incorporated  under  the  Act  of 
April  4,  1868,  is  proceeding  regularly  under  the  statute  to 
possess  itself  of  its  roadbed  under  the  right  of  eminent  do- 
main, the  mere  suspicion  that  it  is  intended  to  be  operated  in 
connection  with  a  passenger  railway  company,  and  the  fad 
that  the  railroad  company  is  located  upon  private  property, 
parallel  to  and  directly  alongside  a  public  highway  and  between 
the  terminus  of  two  passenger  railway  companies,  will  not  war- 
rant a  court  of  equity  awarding  an  injunction  to  restrain  the 
construction  of  the  railroad  because  of  an  all^;ed  intent  to 
evade  a  former  decree  of  the  court  whereby  the  construction 
of  a  passenger  railway  on  the  turnpike  between  the  two  ter- 
mini was  enjoined,  where  the  evidence  does  not  sustain  the 
allegation  of  an  attempt  to  evade  the  former  decree.*** 

Street  railways  have  not  the  power  of  eminent  domain,  and 
no  corporation  organized  for  the  purpose  of  engaging  in  the 
street  railway  business  can  acquire  such  power  under  a  mere 
pretense  of  being  a  steam  railroad  company ;  but  where  the  evi- 
dence does  not  establish  such  unlawful  intention  and  it  is 
shown  that  it  is  the  purpose  of  the  company  to  build  a  railroad 
within  the  meaning  of  the  general  railroad  acts,  and  not  a 
street  railway,  then  it  is  acting  within  the  rights  conferred 
by  the  Act  incorporating  it  and  has  the  power  of  eminent  do- 
main.**® 

If  an  abutting  property  owner  is  injured  by  a  change  of 
grade,  which  was  authorized  by  the  municipality  for  the  pur- 
pose of  allowing  an  electric  railway  company  to  relay  its  tracks 
at  a  new  and  elevated  grade,  an  injunction  will  not  be  awarded 
to  restrain  the  municipality  from  changing  the  grade,  as  the 


128  Willow  Grove  &  Germantown  Plank  Road  G>tnpanies  v.  Philadel- 
phia, Glenside  &  Willow  Grove  Ry.  Co.,  17  Montg.  66  (1900);  14  York 
187  (1900.) 

I2g  Gaw  V.  Bristol  &  Bridgewater  R.  R.,  196  Pa.  442  (1900) ;  affirming 
8  Dist.  605  (1899)  ;  22  Pa.  C.  C.  R.  33a  and  465  (1899)  ;  7  North.  61  (18991) 

130  Rocky  Glen  Water  Co.  v.  Scranton  &  Northeastern  R.  R.,  7  Lacks. 

837  (1901.) 
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abutting  property  may  be  compensated  in  a  court  of  law  by 
damages.*** 

ZiAiidowneT's  ConjMnt— Action  for  DamagM. 

325.  A  Street  railway  company,  not  having  the  right  of  emin- 
ent domain,  is  liable  for  a  special  injury  to  another's  property 
by  the  lawful  operation  of  its  works  on  its  own  land.*** 

If  a  street  railway  company  wilfully  and  maliciously  lays  its 
tracks  upon  a  road  against  the  protest  of  an  abutting  owner,  the 
latter  may  maintain  an  action  of  trespass  for  the  injuries  sus- 
tained, and  the  street  railway  company  cannot  demand  that  the 
damages  shall  be  assessed  upon  the  same  basis  as  if  they  were 
done  in  the  lawful  exercise  of  the  right  of  eminent  domain.  In 
such  a  case  the  owner  may  bring  successive  actions,  where 
after  one  action  there  has  been  additional  injury  by  the  con- 
tinuance of  the  operation  of  the  railway.*** 

Where  a  street  railway  company  locates  and  constructs  its 
railway  on  a  public  road  without  the  consent  of  the  abutting 
property  owners,  the  measure  of  damages  for  which  it  is  liable 
is  the  depreciation  in  the  value  of  the  property  as  the  result  of 
the  change  of  grade  and  the  construction  and  maintenance  of 
the  railway.  Its  liability  is  the  same  as  if  it  had  obtained  the 
consent  of  such  owners  and  given  bonds  to  compensate  them 
for  such  injuries  to  their  property  as  its  location  and  construc- 
tion might  inflict.*** 

Where  a  street  railway  company  obtained  a  grant  of  a 
right  of  way  over  certain  property  and  covenated  to  grade  and 
pave  a  portion  of  the  right  of  way  not  occupied  by  its  tracks 
for  a  roadway,  and  subsequently  the  railway  company,  by 
reason  of  its  failure  to  gain  the  municipal  consent,  abandons 
the  location,  and  places  no  tracks  or  burden  upon  the  land, 
the  owner  is  only  entitled  to  nominal  damages,  and  is  not  en- 
titled to  recover  from  the  railway  company  the  cost  of  grading, 

131  Patterson  v,  Pittston  City,  8  Kulp  530  (1897.) 

132  Rogers  v,  Philadelphia  Trac  Co.,  i^  Pa.  473  (1897.) 

133  Becker  v,  Lebanon    &    Myerstown    Street    Ry.,    25    Super.    Ct 

367  (iiw.) 

134  Thompson  «/.  Citizens'  Trac.  Co.,  181  Pa.  131  (1897) ;  27  Pitts.  405 
(i85>7) ;  Osborne  v,  Delaware  County  &  Phila.  Elec.  Ry.,  g  Super.  Ct  632 
<i899);  7  Del.  375  (1899) 
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paving  and  curbing.  ''Having  parted  practically  with  noth- 
ing, they  have  lost  nothing,  and  are  entitled  to  recover  nothing 
more  than  the  actual  loss.  Clearly  they  are  not  entitled  to 
have  their  property  intact,  and  at  the  same  time  recover  the 
full  amount  of  the  compensation  to  which  they  would  have  been 
entitled  had  the  street  railway  been  built  upon  their  prem- 
ises."^»» 

In  an  action  by  a  land  owner  to  recover  damages  to  his  land 
by  the  construction  of  a  street  railway  along  a  highway,  it  is 
error  to  charge  plaintiff  in  the  demanding  of  damages  with 
the  general  appreciation  of  property  in  the  neighborhood, 
caused  by  the  construction  of  the  railway.*  •• 

A  street  railway,  when  constructed,  must  conform  to  the 
established  grade  of  the  street.  If  it  does  not,  it  creates  an 
unlawful  obstruction  to  adjoining  property  owners,  whose 
consent  otherwise  is  not  required  to  the  servitude  in  cities  and 
boroughs.*®^ 

Where  a  street  railway  company  which  had  permission  by 
ordinance  to  lay  its  tracks  in  the  centre  of  a  street,  laid  them 
upon  the  side  thereof,  in  obedience  to  the  direction  of  the  street 
committee  and  city  engineer,  who  were  the  agents  of  the  dty, 
for  the  construction  of  the  railway,  and  by  so  laying  them, 
changed  the  grade  of  the  street,  the  street  railway  com- 
pany is  liable  to  the  plaintiff  for  the  change  of  grade  of  the 
street.*'® 

A  street  railway  company  who  were  directed  by  the  super- 
visors of  a  highway  to  lay  its  tracks  in  a  trench  so  as  to  con- 
form to  the  grade  of  the  street,  when  changed,  is  not  liable  if  an 
infant  trips  over  a  mound  between  the  traveled  part  of  the 
road  and  the  car  tracks  about  two  feet  from  the  latter,  and  falls 
upon  the  track  and  is  injured  by  a  passing  car.*'^ 

When  repairs  on  a  turnpike  are  under  the  charge  of  a  street 
railway  company,  although  paid  for  by  the  turnpike  company, 

13s  Per  Potter,  J.,  in  Hays  v.  Wilkinsburg  &  East  Pittsburgh  Str.  Ry., 
^04  Pa.  488  (1903) ;  reversing  32  Pitts.  216  (1902.) 

136  Shimer  v.  Easton  Ry.  Co.,  205  Pa.  648  (1903.) 

137  Jackson  v.  Slate  Belt  Elec  Str.  Ry.,  7  North.  266  (190a) 

138  G>llins  V,  Carbondale  Traction  Co.,  5  Dist  18  (1895.) 

139  Miller  v,  Lebanon  &  Annville  Str.  Ry.,  186  Pa.  190  (1898.) 
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it  is  the  duty  of  the  railway  company  to  give  notice  to  the  pub- 
lic of  the  dangerous  condition  of  the  road.**^ 

Landowner's  OonMnt— Turnpike  Ckimpaniee. 

326.  A  street  railway  company  cannot  lay  its  tracks  upon  the 
bed  of  a  turnpike  company  without  pa3rment  or  security  for  the 
payment  of  just  compensation  to  the  turnpike  company.  The 
Act  of  May  14,  1889,  Sec.  17,  in  so  far  as  it  failed  to  provide 
for  proper  security  is  unconstitutional.^*^ 

Completion  of  Oixeolt. 

327.  Where,  under  its  charter,  a  street  passenger  railway 
company  has  power  to  complete  its  circuit  by  laying  a  track 
on  a  street  occupied  by  another  company,  the  latter  company 
cannot  by  suit  for  an  injunction  attack  collaterally  the  charter 
power  of  the  former  company  and  thus  prevent  the  laying  of 
the  tracks.*** 

Although  the  legislature  in  the  exercise  of  the  right  of  emin- 
ent domain,  may  take  the  franchises  and  property  engaged  in 
a  public  use  and  apply  them  to  another  public  use,  a  statute 
which  confers  upon  one  corporation  for  profit  the  right  to  ap- 
propriate the  property  of  another  to  exactly  the  same  public 
uses  merely  for  the  convenience  and  profit  of  the  younger  cor- 
poration is  unconstitutional. 

In  Philadelphia,  Morton  and  Swarthmore  Street  Ry.  Co.'s 
Petition,  203  Pa.  354  (1902),"^  in  which  the  question  of  the 
right  of  a  younger  franchise  to  take  possession  of  and  appro- 

140  Wagner  v,  Pittsburgh  &  West  End  Pass.  Ry.,  158  Pa.  419  (1893.) 

141  Harrisburg,  Carlisle  &  Chambersburg  Turnpike  Road  Co.  v.  Har- 
risburg  &  Mechanicsburg  Electric  Ry.,  177  Pa.  585  (1896) ;  Philadelphia, 
Morton  &  Swarthmore  Stt.  Ry.  Co/s  Petition,  203  Pa.  354  (1902.) 

142  Thirteenth  and  Fifteenth  Sts.  Pass.  Ry.  v.  Southern  Pass.  Ry.,  15 
Pa.  C  C.  R.  14s  (1894) ;  3  DJst.  337  (i894-) 

143  Mr.  Jtrstice  Dean,  in  an  able  discussion  of  the  acts,  said :  "Section  14 
of  the  Act  of  1889  provided  that,  any  passenger  railway  incorporated  under 
this  Act  shall  have  the  right  to  use  such  portion  of  the  track  of  any  other 
eompany  already  laid  down  as  may  be  necessary  to  construct  a  circuit  upon 
its  own  road  at  the  end  thereof.  The  length  of  the  track  to  be  used,  which 
shall  be  used  unly  with  the  consent  of  the  local  authorities,  borough  or 
township,  in  no  event  shall  exceed  500  feet  in  length  of  single  track.  Before 
any  such  use  occurs,  compensation  shall  be  paid  to  the  corporation  ownmg 
the  track  laid,'  etc. 

"The  only  material  change  made  by  the  amendment  in  the  Act  of  z88o  is 

30 
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priate  the  franchise  and  property  of  an  older  one  first  arose,  it 
was  held  that  the  Act  of  May  14,  1889,  P.  L.  211,  Sec.  14,  as 
amended  by  the  Act  of  May  21,  1895,  P.  L.  93,  which  gave 
to  a  street  railway  subject  to  the  pajnnent  of  damages  the  right 
to  use  2,500  feet  of  the  tracks  of  another  street  railway  com- 
pany was  unconstitutional. 

in  the  words:  'The  length  of  track  to  be  used  in  no  event  shall  exceed 
500  feet  in  length  of  single  track.'  In  the  amendment  this  reads :  In  no 
event  shall  exceed  2500  feet  of  street  or  highway.' 

"Both  companies  were  incorporated  under  the  Act  of  1889^  but  the  a(»pel- 
lant  company  was  organized  before  the  amendment  of  May  2i»  1895,  the  ap- 
pellee company  subsequently ;  both  have  their  being  under  the  Act  of  188;^ 
The  constitutionality  of  Sec.  14  with  its  amendment  is  denied.  Can  its  con- 
istitutionality  under  the  settled  law  be  sustained?  We  are  in  no  doubt  as  to 
just  what  power  the  legislature  intended  to  confer  by  these  Acts;  it  was  a  clear 
grant  of  a  right  to  the  younger  to  enter  upon  the  easement  of  the  older 
company  and  take  possession  of  2500  feet  of  its  tracks,  poles  and  wires 
thereafter  to  use  them'  for  its  corporate  purposes.  It  was  not  material 
that  this  possession  was  not  to  be  exclusive ;  in  whatever  light  it  is  viewed 
it  was  an  authority  to  appropriate  to  a  certain  extent  the  franchise  and 
property  of  the  older  company.  The  authority  of  the  legislature  to  confer 
on  a  corporation  the  right  to  take  the  franchise  and  property  of  an  older 
corporation  for  public  use  cannot  be  questioned.  Whether  it  be  expedient 
or  wise  for  the  legislature  to  exercise  this  authority  to  take  property  for 
public  use  is  purely  a  political  question  and  one  solely  for  the  legislature. 
But  whether  the  use  to  which  it  is  sought  to  appropriate  the  property 
authorized  to  be  taken  is  a  public  use,  is  a  judicial  question  for  the  deter- 
mination of  the  Courts:  West  River  Bridge  Co.  v,  Dix,  6  Howard  (U.  S.) 
507;  Pittsburg  V,  Scott,  i  Pa.  309;  Jessup  v,  Loucks,  55  Pa.  350;  Stewart's 
Appeal,  56  Pa.  413;  Philadelphia,  etc.  Railroad  Co.'s  Appeal,  120  Pa.  90; 
Edgewood  R.  R.  Co.'s  Appeal,  79  Pa.  257 ;  Commonwealth  v.  Pa.  Canal  Co., 
66  Pa.  41.  In  all  these  cases  the  Court  decided  whether  the  appropriation 
of  the  franchise  of  the  older  under  the  right  of  eminent  domain  was  a  new 
and  enlarged  use  for  the  benefit  of  the  public  and  therefore  such  a  'public 
use'  as  brought  it  within  the  meaning  of  the  Constitution. 

"In  no  case  have  I  been  able  to  find  in  any  of  the  States,  a  judicial  judg- 
ment upholding  the  right  of  one  corporation  for  profit  to  appropriate  the 
property  of  another  to  exactly  the  same  uses  merely  for  the  convenience 
and  profit  of  the  younger  corporation.  Take  the  case  before  us ;  both  these 
companies  were  chartered  under  the  Act  of  1889,  with  precisely  the  same 
character  of  organization,  the  same  privileges  and  immunities,  for  the  same 
purpose,  the.carrsring  of  passengers;  the  same  motive  power,  electricity; 
the  same  restricted  right  of  domain,  the  highway  or  turnpike,  both  are  cor- 
porations for  profit  to  be  made  from  the  patronage  of  the  public  for  the 
same  service. 
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In  proceedings  under  the  Act  of  May  14,  1889,  to  condemn 
the  use  of  a  portion  of  the  track  of  another  company,  the  court 
will  not  consider  the  right  to  occupy  more  than  five  hundred 

"Where  is  the  public  use  enlarged  or  where  is  the  public  benefit  enhanced 
by  the  younger  corporation  taking  possession  of  the  rails,  poles  and  wires 
of  the  elder?  It  may  be  conceded  that  the  new  corporation  is  benefited  by 
the  immediate  possession  of  a  roadway  ready  for  traffic  without  the  delay  and 
vexation  incident  to  building  for  itself;  and  the  2500  feet  may  be  the  most 
remunerative  part  of  the  older  franchise;  a  traffic  may  have  been  attract- 
ed to  it  by  years  of  enterprise  and  business  tact  The  only  effect  of  this  14th 
section  and  the  amendments  is  to  transfer  the  property  of  one  private  cor- 
poration to  a  new  one  for  the  same  public  use,  both  being  transporters  of 
passengers  for  profit.  The  transaction  is  not  in  substance  different  from 
the  transfer  of  one  farmer's  land  to  his  neighbor  under  an  assumed  right 
of  eminent  domain,  which  has  not  the  shadow  of  warrant  in  the  Constitu- 
tion. 

"To  illustrate,  let  us  suppose  another  case  which,  if  this  claim  be  sus- 
tained, might  easily  become  a  real  one.  The  Pennsylvania,  Philadelphia  & 
Reading,  and  Baltimore  &  Ohio  are  all  steam  railroads  for  passenger  and 
freight  traffic  entering  the  city  of  Philadelphia  with  terminal  stations  near 
its  centre;  for  five  miles  and  more  each  has  at  immense  expense  through 
years  of  enterprise  built  up  a  large  and  probably  remunerative  traffic  on  the 
few  miles  of  road  next  their  terminal  stations.  Suppose  another  road  or 
roads  organized  as  they  may,  and  can  easily  be  under  the  General  Railroad 
Act  of  1868^  with  an  eastern  terminal  at  Philadelphia;  they  can  approach 
to  within  a  few  miles  of  the  city  without  serious  difficulty;  but  the  cost  of 
entering  by  reason  of  the  very  great  value  of  property  would  necessarily 
be  very  large.  Would  the  legislature  under  the  assumed  right  of  eminent 
domain,  pass  an  amendment  to  the  Act  of  1868  authorizing  the  new  cotn- 
pany  to  take  possession  jointly  with  the  old  company  of  five  miles  of  the 
older  company's  tracks,  that  it  might  for  the  benefit  of  the  public  secure  an 
entrance  into  the  city?  It  is  obvious  that  such  an  amendment  would  not  be 
founded  on  any  necessity  of  or  even  convenience  to  the  general  public  but 
on  the  desire  of  and  the  temptation  to  the  new  company  from  a  business 
point  of  view  to  take  possession  of  the  franchise  and  property  of  the  old 
one,  a  desire  which  could  only  be  attained  by  the  assumed  exercise  of  the 
power  of  eminent  domain  in  favor  of  the  new  corporation  by  the  State.  It 
would  be  a  perversion  of,  or  a  tyrannical  exercise  of  the  power  of  eminent 
domain  by  the  sovereign  not  for  a  public  use  but  for  the  private  and  cor- 
porate gain  of  the  new  corporation.  It  would  not  be  sustained  under  the 
fundamental  law  of  any  of  our  States;  it  could  not  be  sustained  under 
ours;  yet  I  am  unable  to  discover  wherein  the  supposed  case  materially 
differs  in  its  controlling  facts  from  the  one  before  us. 

"If  it  be  aigued  that  by  the  progress  in  methods  of  transportation  and 
the  increasing  wants  of  the  people  an  imperative  necessity  for  increased 
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feet  of  the  track  of  the  other  company,  or  the  constitutionality 
of  the  Act,  until  the  report  is  made."* 

Plaintiff,  under  the  Act  of  April  8,  1859,  P.  L.  429,  operated 

means  of  rapid  communication  for  both  business  and  social  purposes  has 
arisen,  we  grant  it;  but  how  is  the  necessity  to  be  met?  Not  certainly  bj 
a  violation  of  the  rights  of  property  guaranteed  by  the  G>nstitution  but  I7  a 
reasonable  and  long  exercised  right  of  eminent  domain.  Surely  there 
are  other  streets  and  highways  besides  the  narrow  strip  already  occupied  by 
the  appellant;  other  land  wide  enough  on  which  appellee  can  lay  its  rails 
and  erect  its  poles.  If  it  be  said  that  under  the  Act  of  1889  the  domain  of 
the  street  railway  is  restricted  to  the  highway,  that  is  no  answer;  the  same 
power  which  restricts  can  enlarge;  the  same  assumed  power  which  gives 
the  right  to  take  property  already  appropriated  under  a  prior  grant,  can 
lawfully  confer  domain  without  restriction  on  property  not  so  appropriated; 
in  fact,  there  is  no  serious  obstacle  in  the  way  of  multip^sring  and  construct- 
ing electric  railways  to  meet  every  reasonable  public  demand  for  them.  If 
the  necessary  cost  of  construction  be  an  insuperable  obstacle  unless  prop- 
erty rights  of  like  corporations  be  disregarded,  then  there  is  not  that  public 
use  to  be  met  which  within  the  meaning  of  the  Constitution  warrants  the 
granting  of  eminent  domain ;  a  reasonable  expectation  of  public  patronage 
will  always  ten^t  investment  of  capital.  If,  however,  under  the  law  the 
investment  can  be  jmt  in  constant  peril  by  the  demands  of  newer  corpora- 
tions for  the  property  of  the  older,  it  may  well  be  doubted  whether  in  the 
end  the  public  would  not  suffer  from  the  refusal  of  capital  to  invest  in  im- 
provements for  public  use.  Capitalists  will  take  the  risk  that  in  the  in- 
definite future,  their  franchise  and  property  may  be  taken  to  answer  the 
public  necessities  and  demands  for  a  newer  and  more  improved  method 
of  travel  and  communication ;  it  is  doubtful  whether  they  would  readily  take 
the  risk  of  the  appropriation  of  their  franchise  and  property  by  every 
organization  instituted  for  precisely  the  same  purpose  under  the  General 
Act  of  1889;  for  there  would  be  no  limit  to  the  extent  of  the  appropriation^ 
except  the  cupidity  of  the  new  company  and  the  will  of  the  legislature ;  it 
was  first  500  feet,  then  2500,  or  nearly  half  a  mile ;  next  it  may  be  a  mile  or 
more.  Nor  is  there  any  limit  to  the  ntunber  of  railway  companies  organized 
subsequently  which  under  the  pretense  of  public  use  may  take  possession 
of  the  property  of  the  older  one;  as  many  as  choose  to  organize  under 
the  Act  can  claim  the  same  right" 

See  also  Com.  v.  Uwchlan  Street  Ry.  Co.,  203  Pa.  608  (1902.) 
The  above  decision  does  not  affect  railways  previously  organized  and  \ff 
whom  liabilities  have  been  incurred,  except  so  far  as  to  deprive  them  of  the 
use  of  streets  occupied  by  other  companies :  Easton  &  Belvidere  St  Ry.  v. 
Blue  Ridge  Traction  Co.,  9  North,  i  (1903.) 

144  Philadelphia,  Morton  &  Swarthmore  Str.  Ry.  v.  Chester,  Darby  ft 
Philadelphia  Ry.,  25  Pa.  C.  C.  R.  30  (1901) ;  8  Del  206  (1901) ;  see  s.  c» 
a03  Pa.  354  (1902.) 
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a  railway  on  Fifteenth  and  Thirteenth  streets,  from  Carpenter 
street  to  Columbia  avenue,  and  on  Columbia  avenue,  and  Car- 
penter street  from  Thirteenth  to  Fifteenth  streets.  The  de- 
fendant company  was  incorporated  under  the  Act  of  May  14, 
1889,  P.  L.  211,  and  signified  its  intention  of  laying  a  railway 
trade  on  Carpenter  street,  between  Thirteenth  and  Fifteenth 
streets.  The  plaintiff  prayed  for  an  injunction  to  restrain  the 
defendant  from  laying  any  track  or  operating  the  same  on  Car- 
penter street  between  Thirteenth  and  Fifteenth  streets. 

The  court  in  refusing  the  injunction  said : 

"It  is  clear  that  the  right  of  the  Thirteenth  and  Fifteenth 
Streets  Passenger  Railway  to  build  and  operate  a  railway  on 
Carpenter  street,  between  Thirteenth  and  Fifteenth  streets  was 
not  exclusive  and  was  only  to  enable  it  to  make  a  circuit.  It 
was  incorporated  to  build  and  operate  a  railway  on  Thirteenth 
and  Fifteenth  streets  primarily,  the  use  of  Carpenter  street  and 
Columbia  avenue  being  incident  to  its  use  of  the  other  two 
streets,  and  by  the  Act  of  April  4,  1868,  it  was  granted  as  the 
city  grew,  the  right  to  construct  tracks  north  and  south  from 
Coltmibia  avenue  and  Carpenter  streets,  respectively,  upon 
Thirteenth  and  Fifteenth,  as  the  said  streets  shall  be  opened 
from  time  to  time  and  to  complete  their  circuit,  upon  any  street 
running  east  or  west  that  may  be  opened.  We  therefore  can- 
not see  how  the  plaintiffs  are  injured  by  the  construction  of  a 
track  between  Thirteenth  and  Fifteenth  streets  by  the  defend- 
ant on  Carpenter  street  in  order  to  complete  its  circuit.  In 
the  present  case  the  Thirteenth  and  Fifteenth  Streets  Passen- 
ger Railway  Company  took  its  charter  subject  to  the  right  of 
other  railway  companies  to  use  its  tracks  for  the  purpose  of 
completing  a  circuit."***^ 

The  Act  of  May  14,  1889,  relating  to  the  incorporation  of 
traction  companies,  does  not  give  the  exclusive  right  to  a  trac- 
tion company  incorporated  thereunder  in  the  use  of  a  bridge 
across  a  river;  under  the  above  Act  and  the  Act  of  May  21, 
1895,  providing  for  the  use  by  one  company  of  a  part  of  the 
tracks  of  another,  a  second  street  railway  company  may  be 


14s  Thirteenth  and  Fifteenth  Streets  Pass.  Ry.  v.  Southern  Pass.  Ry., 
15  Pa.  C.  C  R.  145  (1894) ;  3  Dist.  337  (18^-) 
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chartered  to  run  its  tracks  over  a  bridge  already  occupied  by 
another  company.^** 

A  municipality  has  the  power  to  license  a  street  railway 
company  to  cross  one  of  its  bridges,  and  it  has  the  same  power 
to  grant  this  privilege  to  another  company  in  order  to  allow 
it  to  complete  a  circuit.  Upon  a  bill  filed  by  complainant  to 
enjoin  another  street  railway  company  from  iBying  its  tracks 
upon  a  bridge  already  occupied  by  complainant's  tracks,  it  was 
held  that  the  injunction  should  be  refused. 

Thayer,  P.  J.,  said :  "The  whole  question  at  issue  between 
the  parties  turns  upon  the  proper  construction  of  the  proviso 
contained  in  the  fourth  Section  of  the  Act  of  May  14,  1889 — 
the  General  Passenger  Railway  Act — ^under  which  the  defend- 
ants were  incorporated.  This  provision  declares  that  *No  ex- 
tension or  branch  shall  be  constructed  on  any  street  or  highway 
upon  which  a  track  is  laid  or  authorized  under  any  existing 
charter  except  as  hereinafter  provided.  The  exception  men- 
tioned in  the  proviso  relates  to  the  right  given  in  the  fourteenth 
Section  of  the  Act  to  use  500  feet  of  the  track  of  another  com- 
pany in  order  to  complete  a  circuit.  The  object  of  the  proviso 
plainly  was  to  prevent  the  duplication  or  multiplication  of  tracks 
upon  the  same  streets.  The  complainants,  by  the  city's  permis- 
sion, were  allowed  to  carry  their  tracks  across  the  bridge  for 
the  purpose  of  completing  a  circuit.  It  would  be  a  strange  thing 
indeed  if  that  permission  were  now  to  be  made  the  foundation 
of  an  exclusive  right  in  the  complainants,  and  to  deprive  the 
the  city  of  its  rights  to  extend  a  similar  privilege  to  another 
company  which  is  not  a  competitor  of  the  complainants, 
which  pursues  a  totally  different  route,  and  traverses  other 
streets  than  those  occupied  by  the  complainants.  The  mimi- 
cipality  gave  the  same  license  to  the  defendants  to  occupy  the 
bridge  which  it  had  given  to  the  complainants.  It  had  the  same 
right  to  give  it  to  the  one  as  to  the  other,  and  the  title  of  the 
defendants  is  as  good  as  that  of  the  plaintiffs,  unless  the  city 
and  the  defendant  alike  are  deprived  of  their  rights  by  a  blind 
misapplication  of  the  proviso  of  the  Act  of  1889.  The  grant 
of  the  city  to  the  defendants  to  use  the  bridge  for  the  same  pur- 

146  Com.  ex  r^.  v.  Sycamore  Str.  Ry.,  3  Dauph.  95  (1900) ;  30  Pitts 
333  (190a) 
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pose  for  which  the  complainants  use  it,  viz.,  the  completion  of 
the  circuit,  does  not  transgress  the  proviso ;  and  the  defendants 
by  availing  themselves  of  it,  have  not  in  any  respect  violated 
the  proviso  for  they  have  not  by  so  doing  'constructed  an  ex- 
tension or  branch*  upon  a  street  previously  occupied  by  the 
plaintiff  company  within  the  meaning  of  the  words  of  the 
proviso.  The  defendants  are  entitled  to  make  use  of  the 
bridge  for  the  purpose  of  crossing  the  river  in  the  manner  au- 
thorized by  their  charter  and  the  city  ordinances  and  noth- 
ing in  the  fourth  section  of  the  Act  of  1889  prevents  their  do- 
ing so.*'"» 


328.  The  filing  by  a  street  railway  company  in  tjie  office  of 
the  Secretary  of  the  Commonwealth  of  an  exemplification  of 
the  record  of  the  adoption  of  an  extension,  as  required  by  the 
Act  of  May  14,  1889,  amended  by  the  Act  of  June  7,  1901,  is 
a  condition  precedent  to  the  construction  of  the  extension.**® 

Where  a  street  railway  company  organized  under  the  Act  of 
June  7,  1901,  P.  L.  514,  has  resolved  upon  an  extension,  has 
had  its  resolution  recorded  and  has  duly  filed  an  exemplifica- 
tion of  this  record,  it  has  done  everything  required  of  it  to  es- 
tablish an  extension,  and  is  immediately  vested  with  a  fran- 
chise. The  provision  in  the  14th  section  of  the  Act  of  June  7, 
1901,  merely  postpones  "the  right  to  construct"  for  thirty 
days  after  the  date  of  filing  the  exemplification.  If  therefore  an- 
other street  railway  company  is  incorporated  within  the  thirty 
days  to  construct  a  railway  over  the  same  streets,  its  charter 
is  void,  and  will  be  forfeited  by  quo  warranto  proceedings  in- 
stituted by  the  State."* 

Letters  patent  will  not  be  issued  to  a  street  railway  company 
under  the  Act  of  May  14,  1889,  P.  L.  211,  as  amended  by  the 
Act  of  June  7,  1901,  P.  L.  514,  where  after  the  filing  of  the 

147  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.  v.  Forty-second  Str. 
&  West  Park  Ry.,  4  Dist  343  (iSpS) 

149  Com.  V,  Uwchlan  Street  Ry.  Co.,  203  Pa.  608  (1902) ;  affirming  11 
ao6  Pa.  40  (1903.) 

149  Com.  V,  Uwchlan  Street  Ry.  Co.,  203  Pa.  606  (1902)  ;  affirms  11 
Dist  236  (1902) ;  8  North.  229  (1902) ;  Butler  Traction  St.  Ry.  Co.'s  Case, 
26  Pa.  C.  C.  R.  13s  (1903.) 
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articles  of  association,  but  before  they  have  been  acted  upon, 
either  to  approve  or  disapprove  them,  an  extension  is  filed  by  an 
existing  company  covering  the  same  route  as  that  indicated  in 
the  articles  of  association  filed.*** 

No  authority  is  given  in  the  Act  of  June  7,  1 901,  to  the  Sec- 
retary of  the  Commonwealth  to  determine  whether  the  filing 
of  the  exemplification  of  the  minute  extending  the  route  of 
a  street  railway  company  will  confer  a  right  to  such  route  to 
which  for  any  reason  the  company  cannot  lawfully  obtain  a 
right.  Such  a  question  is  a  judicial  one,  to  be  determined  by 
the  court  when  it  arises.  The  filing  of  an  exemplification  is  a 
purely  ministerial  act,  and  if  formally  correct  is  entitled  to  be 
filed."* 

Under  the  Act  of  May  14,  1889,  a  street  railway  company 
which  has  filed  an  extension  of  its  road  over  streets  to  which 
municipal  consent  had  been  refused,  has  no  standing  to  con- 
test the  right  of  a  company  subsequently  filing  an  extension 
covering  the  same  streets,  to  whom  municipal  consent  had  been 
given  to  occupy  those  streets.*" 

Where  a  railroad  company,  incorporated  under  the  Act  of 
June  7,  1901,  has  promptly  applied  for  municipal  consent,  it 
has  an  exclusive  privilege  in  the  highways  named  in  its  charter 
for  the  period  of  two  years  allowed  for  construction  and  a  rival 
company  incorporated  prior  to  the  Act  of  June  7,  1901,  will  be 
restrained  from  building  extensions  on  such  route  during  such 
time.**' 

A  street  railway  company  which  had  notice  of  the  intention 
of  another  company  to  build  an  expensive  bridge  to  enable  it  to 
connect  with  the  tracks  of  the  former,  and  to  secure  a  joint  use 


150  Rock  Glen  Str.  Ry.»  10  Dist  592  (1901)  ;  4  Dauph.  205  (1901)  ;  West 
Chester  Ry.  v.  Rock  Glen  Ry.,  25  Pa.  C.  C.  R.  558  (1901.) 

151  West  Chester  Str.  Ry.  Co.  v,  Griest,  8  North.  367  (1903)  ;  6  Dauph. 

13  (1903);  27  Pa,  C.  C.  R.  427  (1903);  12  Dist  282  (1903);  see  Rock 
Glen  Str.  Ry.,  10  Dist  592  (1901)  ;  4  Dauph.  205  (1901)  ;  West  Chester  Ry. 
V.  Rock  Glen  Ry.,  25  Pa.  C.  C  R.  558  (1901.) 

152  Reading  &  Temple  Elec.  Ry.  v.  Reading  &  Southwestern  Str.  Ry.,  11 
Dist  30  (1901)  ;  see  Easton  &  Belvidere  St  Ry.  v.  Blue  Ridge  Traction  Co., 
9  North.  I  (1903.) 

153  Coatesville  &  Downingtown  Str.  Ry.  Co.  v.  West  Chester  Ry.  Co, 
206  Pa.  40  (1903.) 
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of  the  tracks  that  it  claims^  cannot  after  permitting  the  work 
to  be  completed  without  objection,  come  into  equity  to  ques- 
tion the  latter's  right  to  a  joint  use  of  the  tracks.**^* 

Although  a  street  railway  company  having  a  charter  route 
and  legally  adopted  extensions  may  begin  the  construction  at 
any  point  most  convenient  to  itself,  beginning  at  an  extension 
is  not  the  natural  and  usual  way,  and  when  their  right  is  chal- 
lenged, the  company  must  show  affirmatively  its  intention  to 
complete  the  whole  and  that  its  work  on  the  branch  is  a  bona 
fide  beginning  of  the  entire  operation.  A  company  may  not 
proceed  to  construct  an  extension,  and  in  the  meantime  aban- 
don or  indefinitely  defer  the  carrying  out  of  its  original  fran- 
chise."* 

Under  Section  i8,  of  the  Act  of  May  14,  1889,  P.  L.  21 1, 
a  street  railway  company  may  construct  a  crossing  over  an- 
other street  railway  in  a  curved  line  and  then  prolong  its  tracks 
a  reasonable  distance  along  the  street  parallel  with  the  other 
railway  to  reach  the  opposite  point  of  crossing.  Such  crossing 
is  not  an  extension  or  branch  on  a  street  already  occupied.*** 

ttdings  and  Switehai. 

329.  Where  an  ordinance  of  a  borough  confers  upon  a  street 
railway  company  the  right  to  lay  their  tracks  upon  the  centre 
of  an  avenue,  the  company  may,  under  the  ordinance,  construct 
in  addition  to  the  main  line,  such  switches  or  sidings  as  may 
be  necessary  for  the  handling  of  its  business  and  operation  of 
its  road.  Such  a  provision  in  an  ordinance  should  not  be 
strictly  construed,  but  means  that  the  middle  of  the  street 
rather  than  the  sides  thereof  is  to  be  occupied.**'' 

A  street  railway  company  which  has  secured  the  consent  of 
the  road  commissioners  to  lay  a  single  track,  will  not  be  per- 

154  People's  Pass.  Ry.  v.  Union  Pass.  Ry.,  15  Pa.  C.  C.  R.  498  (18^) ; 
3  Dist  717  (1894.) 

155  Hannum  v.  Media,  Middletown,  Aston  &  Giester  Electric  Ry.,  aoo 
Pa.  44  (1901) ;  reversing  8  Del.  91  (1900.) 

156  Citizen's   Pass.  Ry.  v.  East  Harrisburg  Pass.   Ry.,   164  Pa.  274 

157  Wyoming  Borough  v,  Wilkes-Barre  &  West  Side  Ry.,  8  Kulp  113 
(189s);  6  Del.  278  (1895);  Wilkes-Barre  v.  Coalville  Pass.  R.  R.  Co.  & 
Wilkes-Barre  &  Wyoming  Valley  Trac.  Co.,  8  Kulp  298  (1896.) 
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mitted  under  the  guise  of  building  switches,  to  lay  a  double 
track."* 

If  a  street  railway  company  is  authorized  to  construct 
"necessary  turnouts,"  its  power  is  not  exhausted  until  both  the 
railway  and  necessary  turnouts  are  built,  and  is  not  affected  by 
an  attempt  on  the  part  of  the  land  owners  and  road  ccHmnis- 
sioners  to  withdraw  their  consent  as  to  unconstructed  switches 
and  turnouts.^  *• 

A  finding  of  fact  that  a  switch  360  instead  of  1,000  feet  long 
as  contracted  for  by  a  street  railway  company,  is  all  that  will  be 
necessary  for  a  company's  use  and  is  within  the  meaning  of 
"necessary  turnouts"  in  an  ordinance,  will  not  be  reversed  by 
the  Supreme  Court  where  the  finding  is  in  accordance  with 
the  weight  of  the  evidence.**^ 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  cracks  in  the  wall  of  a  building  which  stood  about 
eighty  feet  from  the  track,  and  which  were  alleged  to  have 
been  caused  by  the  continuous  bun^ping  of  cars  over  a  switch, 
a  non-suit  is  properly  entered  where  there  is  no  evidence  that 
the  bumping  of  cars  was  the  real  cause  of  the  cracks,  and  no 
evidence  of  any  improper  construction  of  the  switch  or  of  any 
negligence  of  defendant.^ •^ 

Divergence  from  Boate^ 

330.  A  street  railway  company,  chartered  under  the  Act  of 
May  14,  1889,  may  diverge  for  a  short  distance  from  its  char- 
tered route  where  the  conformation  of  the  surface,  or  the  posi- 
tions of  streams  make  it  necessary  in  order  to  avoid  discom- 
fort or  danger  to  the  traveling  public,  or  also  to  avoid  grade- 
crossings  or  for  any  other  reason  amounting  to  necessity  or 
great  public  convenience.  "The  occasion  for  such  divergence 
and  its  extent  are  questions  of  location,  and  the  decision  of 
them  primarily  is  within  the  discretion  of  the  railroad  com- 
pany. If  the  variance  from  the  chartered  route  is  greater  than 
is  necessary,  or  the  charter  route  is  itself  open  to  objection,  the 


158  iVilHs  V,  Erie  City  Pass.  Ry.,  188  Pa.  56  (1898.) 

159  Willis  V,  Erie  City  Pass.  Ry.,  188  Pa.  71  (iSgR) 

160  Wfllis  V.  Erie  City  Pass.  Ry.,  188  Pa.  56  (1898.) 

161  Starr  v.  North  Side  Trac.  Co.,  193  Pa.  536  (1899.) 
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Commonwealth  alone  can  be  heard  to  make  it  in  the  interest  of 
the  general  public."^** 

Under  the  Act  of  June  7,  1901,  a  street  railway  company 
may  deflect  its  line  from  a  point  where  a  turnpike  road  over 
which  it  has  a  right  of  way,  crosses  a  railroad  and  reach  over 
private  lands  through  which  it  has  acquired  a  right  of  way  a 
point  some  distance  from  said  crossing  and  there  cross  the  rail- 
road at  a  height  of  twenty-two  feet  above  its  right  of  way.^** 

Consent  was  given  on  July  23,  1898,  by  certain  township 
supervisors  to  an  electric  street  railway  company  to  construct 
a  line  of  railway,  and  in  February,  1903,  the  line  was  con- 
structed at  a  cost  of  about  $20,000.  On  Sept.  1 1,  1903,  a  bill 
in  equity  was  filed  by  the  road  supervisors  to  enjoin  said  com- 
pany from  operating  the  road,  claiming  that  the  road  as  con- 
structed had  diverged  from  the  charter  route.  The  court  held 
that  under  the  Act  of  May  14,  1889,  the  company  had  a  right 
to  diverge  a  short  distance  "when  the  conformation  of  the  sur- 
face or  the  position  of  streams  made  it  necessary  in  order  to 
avoid  discomfort  or  damage  to  the  traveling  public,"  and  if 
the  divergence  from  the  charter  route  is  greater  than  is  neces- 
sary, the  Commonwealth  alone  can  be  heard  to  make  it  in  the 
interest  of  the  general  public.^ •* 

Oromings. 

331.  Street  railways  are  within  the  meaning  of  the  Act  of 
June  19,  1 871,  P.  L.  1360,  and  the  regulation  of  a  crossing  of 
a  steam  railroad  by  a  street  railway  is  within  the  jurisdiction 
of  a  Court  of  Equity  under  the  Act.*** 

162  Pennsylvania  R.  R.  v,  Greensburg,  Jeannette  &  PittsbuiiB^  St  Ry., 
176  Pa.  559  (i8g6) ;  Keogh  v.  Pittston  &  Scranton  St.  Ry.  Co.,  5  Lacka. 
242  (1899) ;  Pennsylvania  R.  R.  &  Pittsburgh,  Virginia  &  Charleston  Ry. 
Co.  V.  Glenwood  &  Dravosburg  Elec.  Str.  Ry.  &  Second  Avenue  Trac  C6. 
184  Pa.  227  (1898) ;  Delaware  &  Hudson  Canal  Co.  v.  Lackawanna  Valley 
Trac  Co.,  2  Lacka.  295  (1896) ;  Pittsburg  Junction  R.  R.  v.  Fort  Pitt  Str. 
Pass.  Ry.,  192  Pa.  44  (1899.) 

163  Cumberland  Valley,  etc  R.  R.  Co.  v.  Chambersburg  &  Gettysburg 
Elec  Ry.,  6  Dauph.  196  (1903.) 

164  Canton  Township  v,  Washington  &  Canonsburg  Ry.  Co.,  34  Pitts. 
142  (1903.) 

165  Pennsylvania  R.  R.  v.  Braddock  Electric  Ry.,  152  Pa.  116  (1893) ; 
see  Chapter  xv..  Taking  of  Property  Devoted  to  Public  Use;  Crossing 
of  Street  Railways. 
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Where  a  railroad  company  has  located  a  branch  line,  but 
has  not  immediately  proceeded  to  construct  it,  the  company 
may  maintain  a  bill  in  equity  against  a  street  railway  company 
to  restrain  the  construction  of  the  latter  company's  line  over  the 
branch  until  the  rights  of  the  parties  are  ascertained.*  •• 

Where  a  railroad  company  and  a  street  railway  company 
have  used  a  grade  crossing  for  years,  the  former  company  has 
no  standing  to  restrain  the  latter  company  from  using  the 
crossing  after  the  street  railway  company  had  changed  its  mo- 
tive power  from  horses  to  electricity.  The  Act  of  1871  does 
not  apply  to  such  a  case.**^ 

A  railroad  company  has  a  standing  in  a  court  of  equity  to 
restrain  a  street  railway  company  from  constructing  its  road 
across  a  railroad  at  a  point  other  tJian  at  the  crossing  of  a  high- 
way. Thus  a  railroad  company  may  prevent  a  street  railway 
company  from  constructing  an  overhead  bridge  one  hundred 
feet  in  length,  for  the  operation  of  electric  cars,  at  a  pcnnt 
where  there  has  never  been  an  overhead  or  grade-crossing  be- 
fore."« 

Where  a  passenger  railway  is  located  on  a  public  road,  it 
may  occupy  the  same  as  a  crossing  for  its  tracks  at  the  point  of 
crossing  a  steam  railroad,  but  it  cannot  go  beyond  the  mere 
crossing  to  take  land  of  the  railroad  company  for  its  own  use, 
without  the  consent  of  the  railroad  company,  the  owner  in  fee 
of  the  land.**® 

A  passenger  railway  company,  which  had  the  right  to  cross 
the  track  of  another  company  by  using  a  steam  dummy  engine, 
afterwards  substituted  electricity  for  steam  as  a  means  of  pro- 
pulsion, and  sought  to  cross  the  tracks  of  defendant  company 
by  using  an  electric  trolley  wire  strung  above  the  track.  The 
evidence  showed  that  the  use  of  the  trolley  would  cause  no  ad- 
ditional annoyance  or  be  more  dangerous  than  the  former 

166  Ohio  River  Junction  R.  Co.  v.  Freedom  &  C.  Electric  Ry.  Co.,  204 
Pa.  127  (1902.) 

167  Norristown  Junction  R.  v.  Citizen's  Pass.  Ry.,  9  Montg.  103  (1903.) 

168  Northern  Central  Ry.  v.  Harrisburg  &  Mechanicsbuig  Electric  Ry., 
177  Pa.  142  (1896)  ;  Cumberland  Val.  R.  R.  v.  Harrisburg  &  Mechanicsburg 
Electric  Ry.,  177  Pa.  155  (1896.) 

169  Trenton  Cut-Off  R.  R.  &  Pennsylvania  R.  R.  v,  Newtown  Electric 
Str.  Ry..  8  Dist  549  (1899.) 
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method  of  crossing  by  steam.  It  was  held  that  the  crossing 
would  be  allowed  and  permission  given  for  placing  the  trolley 
wires  in  such  a  way  as  not  to  interfere  with  the  cq)eration  of 
defendant's  road.^^® 

PaTlng  and  Bepalring  Btreeta— 0«ii«ral  LiAbllity. 

332.  A  street  railway  company  is  bound  to  keep  the  portions 
of  the  streets  occupied  by  its  right  of  way  in  good  condition, 
even  in  the  absence  of  any  contract  or  statutory  obligations.*^* 

Where  a  street  railway  company  is  obliged,  under  its  char- 
ter, to  pay  for  the  original  paving  of  a  street,  an  abutting 
land  owner  who  is  sued  for  such  paving  by  a  contractor,  may 
set  up  as  a  defence  the  obligation  of  the  street  railway  company 
to  pay  for  the  paving.*^* 

The  municipality  may  relieve  a  street  railway  company  of 
the  duty  of  paving  a  street  imposed  as  a  condition  of  municipal 
consent.  If  this  is  done,  the  abutting  property  owners  will 
thereafter  be  liable  for  the  original  costs  of  paving.  "As 
councils  could  have  consented  in  the  first  instance  without  re- 
quiring the  railway  to  do  original  paving,  so  they  could  equally 
well  recall  that  requirement  at  any  later  time.""^ 

Paving  and  Bepairing  Btreata— Kind  of  ICaterial. 

333-  A  company  incorporated  under  a  special  charter  (Act 
of  April  15,  1863),  which  provided  that  it  should  keep  the  por- 
tion of  the  streets  occupied  by  its  railway  in  good  repair,  can- 
not be  required  to  repave  the  streets  with  a  new  and  different 
kind  of  pavement  adopted  by  the  city.*^* 

After  a  street  in  a  borough  has  been  macadamized,  a  street 
railway  company  was  authorized  to  lay  its  tracks  thereon.  The 
railway  company  was  to  keep  in  repair  the  portion  of  the  street 
between  the  tracks  and  a  space  of  one  foot  on  each  side  thereof. 

170  Philadelphia  &  West  Chester  Turnpike  Co.  v.  Philadelphia  &  Dela- 
ware Co.  R.  R.,  5  I>ist.  305  (1896) ;  6  Del.  357  (1896.) 

171  Reading  v.  United  Traction  Co.,  202  Pa.  571  (1902.) 

172  Philadelphia  to  use  v.  Bowman,  166  Pa.  393  (1895.}  See  Erie  v. 
Piece  of  Land,  171  Pa.  610  (1895.) 

173  Philadelphia  v.  Bowman,  175  Pa-  91  (1896.} 

174  Williamsport  v.  Williamsport  Pass.  Ry.,  206  Pa.  65  (1903) ;  see 
Williamsport  v,  Williamsport  Pass.  Ry.,  203  Pa.  i  (1902.) 
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If  the  grade  of  the  street  should  be  changed,  the  street  railway 
company  was  to  make  its  tracks  conform  to  the  new  grade  at 
its  own  expense.  Subsequently  the  borough  resolved  to  pave 
the  streets  with  Belgian  blocks,  and  notified  the  railway  com- 
pany to  pave  with  blocks  the  street  between  the  tracks,  and  for 
one  foot  outside  of  the  tracks.  The  company  sank  its  tracks 
to  the  new  grade,  but  refused  to  pave  with  blocks.  There  was 
evidence  that  the  portion  of  the  street  which  the  company  was 
to  keep  in  repair  was  in  bad  condition.  The  borough  made 
the  improvement  and  sued  the  i  ail  way  company.  It  was  held 
that  the  case  was  for  the  jury.*^* 

Where  a  company  contracts  with  a  borough  to  pave  a  cer- 
tain portion  of  the  street  with  mountain  stone  or  other  suitable 
material,  subject  to  the  approval  of  the  town  council,  and  also 
upon  five  days'  notice  from  the  borough  to  repair  and  repave 
the  street,  and  further  to  save  the  borough  harmless  from  loss 
arising  in  consequence  of  the  construction  or  operation  of  the 
railway,  the  borough  in  an  action  against  the  railway  company 
to  recover  the  amount  of  a  judgment  which  it  had  been  com- 
pelled to  pay  for  personal  injuries,  cannot  after  having  averred 
in  its  statement  that  the  injuries  were  caused  by  the  failure 
of  the  company  to  keep  the  street  in  repair,  offer  proof  that  the 
injury  was  caused  by  a  defect  in  the  original  construction  five 
years  before ;  nor  can  it  recover  unless  it  shows  that  it  gave  five 
days'  notice  to  the  railroad  company  to  repair  the  defect  which 
caused  the  accident.*^* 

A  street  railway  which  is  required  by  its  charter  or  a  muni- 
cipal ordinance  to  keep  in  repair  the  streets  which  it  occupies, 
may  be  compelled  to  replace  an  old  pavement  by  a  new  one  of 
a  different  and  improved  kind.  Thus  a  street  railway  com- 
pany whose  duty  it  was  to  repair  and  repave  a  street,  but  re- 
fused to  do  so,  may  be  compelled  to  pay  the  cost  of  repaving 
the  street  with  asphalt  where  the  re-paving  has  been  done  by 
the  city.*^^ 

A  provision  in  the  charter  of  a  street  railway  company  that 


175  McKeesport  Borough  v,  McKeesport  Pass.  Ry.,  158  Pa.  447  (1893.) 

176  Gilberton  Borough  v,  Schuylkill  Trac  Co.,  22  Super.  Ct.  279  (1903.) 

177  Philadelphia  v.  13th  &  15th  Sts.  Pass.  Ry.  Co.,  169  Pa.  369  (1895)  ; 
affirming  s.  c,  15  Pa.  C.  C  R.  29  (1894)  ;  3  I>ist  468  (1894.) 
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it  shall  keep  the  street  in  ''perpetual  good  repair"  at  its  own  ex- 
pense, does  not  mean  that  the  company  shall  replace  a  pave- 
ment with  a  new  and  improved  and  more  expensive  style  of 
pavement  whenever  the  city  shall  so  direct,  but  it  means  that 
when  the  city  has  determined  what  pavement  shall  be  used, 
and  when  it  shall  go  down  upon  a  given  street,  the  duty  to 
repair  is  upon  the  railway  company.*^® 

Where  a  street  railway  has  occupied  streets  of  a  city  with  its 
consent  and  on  condition  that  it  pave  its  right  of  way  and  keep 
the  same  in  good  repair,  or  that  it  pave  its  right  of  way  in  a 
specified  manner,  superior  to  the  construction  of  the  streets  at 
that  time  and  keep  the  same  in  repair,  the  city  may  upon  adop- 
tion and  upon  notice  to  the  company  of  the  adoption  of  an  im- 
proved pavement  for  the  rest  of  the  street  with  which  the  orig- 
inal pavement  of  the  right  of  way  is  incongruous  and  incom- 
patable,  require  the  company,  the  pavement  upon  its  right  of 
way  being  out  of  repair,  to  replace  the  same  with  a  pavement 
reasonably  corresponding  with  the  street  pavement  adopted.*^* 

A  borough  ordinance  granting  to  a  street  railway  company 
the  use  of  streets,  provided  that  the  tracks  should  be  laid  upon 
the  grade  of  the  street;  that  the  company  should  ''maintain 
and  keep  in  repair  a  roadbed  four  and  a  half  feet  in  width  from 
the  centre  of  their  track,  on  either  side  of  said  centre,"  that  the 
company  should  use  the  same  material  in  making  such  repairs 
that  the  borough  might  use  for  the  same  purpose  or  such  other 
material  as  the  borough  should  approve ;  and  that  the  company 
should  on  being  notified  so  to  do  for  fifteen  days  before  the 
work  was  to  begin,  join  with  the  borough  in  the  improvement 
of  any  street  by  repairing  or  macadamizing  as  the  borough 
might  elect,  and  repair  and  macadamize  the  nine  feet  of  road 
provided  for  by  the  ordinance,  at  its  own  cost.  It  was  held 
that  while  the  borough  could  not  demand  that  the  railway  com- 
pany should  pay  the  cost  of  a  pavement  different  in  kind  from 
what  the  borough  used,  it  could  demand  that  the  company 
should  pay  the  cost  of  putting  its  tracks  on  the  legal  grade,  and 


178  Philadelphia  v,  Hestonville,  Mantua  &  Fairmount  Pass.  R.  R.,  177 
Pa.  371  (1896.) 

179  Reading  v.  United  Trac.  Co.,  202  Pa.  571  (1902) ;  affirming  24  Pa. 
C  C  R.  629  (1901.) 
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also  its  share  of  the  cost  of  repairs  as  provided  by  the  con- 
tract.^*^ 

Where  a  borough  ordinance  granted  to  a  street  railway  com- 
pany the  right  to  use  streets,  provided  that  the  company  should 
keep  the  space  between  their  tracks  and  eighteen  inches  outside 
in  good  repair,  and  to  conform  to  the  macadamizing  or  paving 
in  the  borough,  and  that  whenever  the  borough  should  pave 
with  asphalt,  the  company  should  do  so  between  the  tracks  and 
eighteen  inches  outside,  a  later  ordinance  relieving  the  com- 
pany from  making  ordinary  repairs,  will  not  relieve  the  com- 
pany from  paving  with  asphalt  between  its  rails  and  eighteen 
inches  outside,  portions  of  the  older  streets  of  the  borough, 
from  which  the  old  macadamized  pavement  had  been  removed 
and  on  which  the  borough  had  laid  asphalt.^^^ 

Vavixig  and  Bepairlng   Streata— When  Company  la  not  Idabla. 

334.  A  street  railway  company's  charter  provided  as  fol- 
lows: "The  said  company  is  hereby  authorized  and  empow- 
ered to  construct  and  lay  the  said  railway  without  obtaining 
the  consent  of  the  city  councils  of  the  city  of  Philadelphia;  but 
whenever  the  said  railway  shall  be  laid  and  used  by  nmning 
passenger  cars  thereon,  the  said  company  shall  be  subject  to 
the  ordinances  of  the  city  of  Philadelphia  regulating  the  run- 
ning of  passenger  railway  cars."  It  was  held  that  the  com- 
pany could  not  be  required  by  ordinance  to  repair  the  streets 
of  the  city.  The  ordinances  referred  to  in  the  Act  were  merely 
such  as  regulated  the  running  of  cars  by  prescribing  the  fre- 
quency with  which  cars  should  be  run,  the  rate  of  speed,  the 
protection  of  the  public  at  crossings,  and  similar  subjects.*®* 

An  Act  of  Assembly  incorporating  a  street  railway  company 
provided  as  follows:  "The  city  councils  may  from  time  to 
time  by  ordinance,  establish  such  regulations  in  regard  to  said 
railway  as  may  be  required,  for  paving,  repaving,  grading,  cul- 
verting  of,  and  laying  gas  and  water  pipes  in  and  along  said 


180  Shamokin  Borough  v.  Shamokin  Street  Ry.  Co.,  178  Pa.  12S  (i8(>6.) 

181  West  Chester  Borough  v.  West  Chester  Str.  Ry.,  203  Pa,  201(1900.) 

182  Philadelphia  v.  Empire  Pass.  Ry.,  177  Pa.  382  (1896} ;  affirming 
5  Dtst.  53  (1896} ;  18  Pa.  C.  C.  R.  81  (1896)  ;  Philadelphia  v.  ContinenUl 
Pass.  Ry.,  177  Pa.  3^6  (1896.) 
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Streets,  and  to  prevent  obstruction  thereon."  It  was  held  that 
this  provision  of  the  act  did  not  mean  that  the  railroad  com- 
pany may  be  required  to  pave,  to  repave,  to  repair  or  grade, 
or  lay  water  or  gas  pipes  along  all  the  streets  it  traverses  with 
its  railway,  but  that  it  shall  not  obstruct  the  city  in  the  prosecu- 
tion of  municipal  improvements  upon  the  city  streets."^®* 

A  street  railway  company  which  is  required  by  its  contract 
with  a  borough  to  pave  the  full  width  of  a  street  where  sidings 
are  maintained,  whenever  the  borough  paves  the  rest  of  the 
street,  may  remove  the  siding  before  such  paving  is  begun; 
and  if  it  gives  notice  to  the  borough  prior  to  the  ordinance  au- 
thorizing the  paving,  of  its  intention  to  remove  the  siding  and 
likewise  notifies  the  borough  three  months  before  the  latter 
incurs  any  liability,  that  the  siding  will  be  removed  as  soon 
as  the  frost  is  out  of  the  ground,  and  the  siding  is  removed, 
the  company  cannot  be  held  liable  for  paving  the  full  width  of 
the  street  at  the  point  where  the  siding  was  located.^*^ 

If  the  city  contracts  for  the  repaving  of  a  street  as  a  whole, 
it  cannot  compel  a  railway  company  occupying  with  its  tracks 
an  intersecting  street  to  pay  for  the  paving  of  the  intersection 
of  the  two  streets.*®*^ 

Where  the  charter  of  a  street  railway  company  provided  that 
a  municipality  should  have  the  power  to  establish  such  regula- 
tions in  regard  to  the  railway  as  may  be  required  for  the  pur- 
pose of  paving,  repaving,  grading  in  and  along  the  streets 
in  the  city  used  by  the  company,  the  municipality  may  require 
that  all  necessary  changes,  such  as  depression  of  tracks,  etc, 
be  made  at  the  expense  of  the  railway  company.^®* 

If  the  charter  of  a  passenger  railway  company  provides  that 
it  is  not  liable  for  paving  or  repaving  streets  occupied  by  its 
tracks,  the  railway  company  is  under  no  liability  to  pave  the 
streets  traversed  by  its  line  of  road,  and  it  cannot  be  held  liable 
for  the  cost  of  paving  a  street  because  it  had  knowledge  of  a 

183  Philadelphia  v.  Hestonville,  Mantua  &  Fairmount  Pass.  Ry.,  177 
Pa.  371  {1896.) 

184  Shanu^n  Borough  v.  Shamokin  &  Mt  Carmel  Elec  Ry.,  206  Pa. 
625  (1903.) 

185  Philadelphia  v.  Philadelphia  City  Pass.  Ry.,  177  Pa.  379  {1896.) 

186  Reading  v.  United  Trac.  Co.,  202  Pa.  571  (1902) ;  affirmiBg  24  Pa. 
C.  C  R.  629  (1901.) 
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contract  between  the  city  and  a  paving  company  which  did 
the  paving,  or  because  its  officers  conferred  with  the  highway 
committee  as  to  the  grade  of  the  street,  or  because  it  paid, 
under  protest,  the  cost  of  a  portion  of  the  paving  of  the 
street."^ 

Where  the  ordinances  of  a  city  provide  that  street  railway 
companies  shall  pave  or  repave  the  highways  "when  requested 
to  do  so  by  the  chief  commissioner  of  highways,"  or  "after  no- 
tice has  been  given  to  the  company  by  the  chief  commissioner 
of  highways,"  and  that  if  the  companies  refuse  or  neglect  to 
do  the  work,  the  city  may  do  it  at  the  expense  of  the  company, 
the  city  cannot  recover  the  cost  of  paving  or  repaving,  unless 
it  can  show  that  the  proper  notice  and  request  had  been  given 
to  the  company,  demanding  that  it  should  itself  do  the  work  of 
paving.*®* 

Where  a  city  brings  suit  against  a  street  railway  company 
to  recover  the  cost  of  paving  streets  occupied  by  the  tracks  of 
the  company,  and  it  appears  that  the  company  sued  was  under 
no  charter,  contractual  or  statutory  obligation  to  pay  the  cost 
of  paving  the  streets,  the  city  cannot,  after  the  statute  of  lim- 
itations has  run  against  its  claim,  be  permitted  to  amend  its 
statement  so  as  to  aver  that  the  company  had  by  lease  or 
merger  acquired  the  franchises  and  assumed  the  burden  of 
another  railway  company,  and  that  by  reason  of  such  assump- 
tion of  obligation  it  was  liable  for  the  paving.  Such  an  aver- 
ment introduces  an  entirely  new  cause  of  action.*®* 

Where  a  municipal  ordinance  provided  that  a  railway  com- 
pany in  return  for  the  privilege  of  using  certain  streets  should 
pave  the  same  and  "keep  said  paving  in  good  repair,"  and 
also  provided  that  the  company  should  make  no  obstructions 
while  street  improvements  are  in  progress,  and  that  "if  tracks 
are  to  be  removed  or  raised  during  such  improvement  the  ex- 
pense thereof,  as  well  as  any  damage  to  the  tracks  shall  be 
borne  by  the  company,"  such  an  ordinance  does  not  impose 


187  Williamsport  v,  Williamsport  Pass.  Ry.,  203  Pa.  i  (1902.) 

188  Philadelphia  v.  Hestonvillei  Mantua  &  Fairmount  R.  R.  Co.,  ao3 
Pa.  38  {1902) ;  affirming  11  Dist.  33  (1901)  ;  27  Pa.  C  C  R  lap  (1901.) 

189  Philadelphia  v.  Hestonville,  Mantua  &  Fairmount  R.  R.,  203  Pa.  38 
(1902) ;  affirming  11  Dist.  33  (1901) ;  27  Pa.  C.  C  R.  129  (1901.} 
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upon  the  company  the  expense  of  repaying  streets  where  the 
paving  has  been  torn  up  for  a  municipal  improvement.**^ 

PftTing  and  Bepairing  Strtta   Oonaolidatad  Company. 

335.  Where  the  charters  of  two  street  railway  companies 
each  provide  that  the  companies  shall  respectively  pave  the 
streets  occupied  by  them,  and  the  two  companies  are  merged 
and  the  merger  is  ratified  by  an  act  of  the  legislature  wherein 
certain  rights  existing  in  the  old  companies  are  surrendered, 
and  the  old  franchises  confirmed,  and  new  ones  granted,  the 
new  consolidated  company  accepts  the  provisions  of  the  act 
subject  to  all  the  incidents,  duties  and  obligations  which  at- 
tached to  the  old  companies  under  their  charters,  including  the 
duty  of  keeping  the  streets  in  repair.*** 

VaTing  and  Bepalrlng  BtrMta— Sprinkling  Btrteta. 

336.  A  city  may  require,  by  ordinance,  a  street  railway 
company  to  sprinkle  a  street  occupied  by  it.*** 

VaTing  and  B«palrlng  Btreeta— Liability  for  Acddonts. 

337.  Where  a  street  railway  company  is  bound  to  keep  a 
street  in  repair,  and  permits  a  deep  rut  to  continue  close  to  the 
outer  side  of  a  rail,  and  the  wheels  of  a  wagon  fall  into  the  rut, 
and  the  driver  is  thrown  and  injured,  the  railway  company  is 
liable  for  the  injuries,  if  the  driver  himself  was  not  guilty  of 
contributory  negligence.*** 

A  street  railway  company  in  Philadelphia  operated  two 
tracks  on  Berks  street  which  curved  northward  into  Front 
street.  Plaintiff  was  walking  in  the  night  time  south  on  the 
west  side  of  Front  street  with  the  intention  of  crossing  Berks. 
The  substance  of  his  testimony  was  that  when  he  reached  the 
comer  of  these  streets,  and  before  he  left  the  pavement,  he 
saw  a  car  coming  east  on  Berks  street,  on  the  track  furthest 

190  Reading  v,  Reading  &  Southwestern  Str.  Ry.,  19  Super.  Ct  202 
(1902.) 

191  Philadelphia  v,  13th  &  15th  Sts.  Pass.  Ry.  Co.,  169  Pa.  269  (1895) ; 
affirming  15  Pa.  C.  C.  R.  29  (1894)  ;  3  Dist.  468  (1894.) 

192  Chester  v.  Chester  Traction  Co.,  4  Super.  Ct  575  (1897.) 

193  McLaughlin  v.  Phila.  Traction  Co.,  175  Pa.  565  (1896.) 
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from  him,  and  twenty  or  thirty  yards  from  the  crossing.  Sup- 
posing that  he  would  have  time  before  the  car  reached  him, 
he  started  to  cross  Berks  street  on  the  flag  or  stepping  stones. 
After  crossing  the  tracks  nearer  to  him,  he  observed  for  the 
first  time  that  the  car  was  approaching  rapidly,  and  had  al- 
most reached  the  crossing.  He  stopped  in  the  space  between 
the  tracks  to  allow  it  to  pass,  and  then,  thinking  that  in  turn- 
ing the  curve  the  horses  would  be  out  of  the  tracks,  he 
stepped  backward  a  step  or  two  to  avoid  them.  As  he  did 
so  his  foot  went  into  a  hole,  or  among  loose  cobble  stones,  and 
sank  down,  and  he  was  thrown  forward.  He  fell  with  both 
arms  across  the  track  and  in  front  of  the  hind  wheel  of  the 
car,  which  passed  over  them,  causing  such  injuries  as  to  require 
amputation.  The  duty  of  repairing  the  street  was  on  the 
railroad  company.  It  appeared  that  the  street  at  the  place  of 
the  accident  had  been  out  of  repair  for  several  months.  It  was 
held  that  a  verdict  and  judgment  for  plaintiff  should  be  sus- 
tained.^** 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  the  death  of  a  horse,  it  appeared  that  the  contract 
of  the  street  railway  company  with  the  city  was  "that  the  rail- 
way company  shall  keep  and  maintain  the  streets  in  good  order 
at  all  times,"  after  notice  of  defects  from  the  city.  Plaintiff's 
horse  while  being  driven  along  between  the  tracks  of  the  de- 
fendant company  suddenly  walked  into  a  hole  about  one  square 
foot  in  surface  measurement  and  four  feet  in  depth,  and  sank 
to  the  belly,  sustaining  injuries  which  caused  its  death.  It 
did  not  appear  what  was  the  cause  of  the  condition  of  the 
street,  nor  was  it  clearly  shown  that  there  was  a  hole  there 
previous  to  the  accident  or  that  the  horse  was  not  precipitated 
into  the  ground  by  the  unexpected  cave-in  of  the  street  at  that 

point,  nor  whether  it  was  the  result  of  an  inevitable  accident  or 
caused  by  some  default  of  the  city  or  railway  company.  It, 
however,  did  appear  that  the  defect  was  first  noticed  at  the 
time  the  accident  happened  to  the  plaintiff,  and  that  its  exist- 
ence was  not  known  the  previous  evening  when  plaintiff  used 
the  street. 

It  was  held  that  a  non-suit  was  properly  entered. 

194  Kraut  V,  Frankford  &  Southwark  Phila.  City  Pass.  Ry.,  160  Pa.  3^ 
(1894.) 
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Orlady,  J.,  said :  "The  duty  of  the  municipality  is  to  keep 
its  Streets  in  safe  condition  at  all  times,  but  its  liability  to  per- 
sons injured  on  account  of  the  neglect  or  omission  of  this  duty 
is  always  conditional  upon  first,  a  positive  misfeasance  in  do- 
ing acts  which  cause  the  street  to  be  out  of  repair,  in  which 
case  no  other  notice  to  the  corporation  of  the  street  is  essential 
to  its  liability,  or  second,  the  neglect  of  the  corporation  to  put 
the  streets  in  repair,  or  remove  obstructions  therefrom,  or 
remedy  causes  of  danger,  occasioned  by  wrongful  acts  of  third 
parties,  in  which  cases  notice  of  the  condition  of  the  streets,  or 
what  is  equivalent  to  notice  is  necessary.  The  municipality 
cannot  by  a  contract  impose  any  higher  or  greater  liability  on 
its  licensee  than  the  law  imposes  upon  the  municipality;  and 
the  clause  in  the  contract  providing  'that  the  railway  com- 
pany shall  keep  aitd  maintain  the  streets  in  good  order  at  all 
times,'  would  not  make  the  defendant  liable  in  a  case  where 
the  city  would  not  be  liable,  provided  the  duty  created  by  law 
had  been  performed  by  the  city  in  accordance  with  the  re- 
quirements of  the  law.  To  hold  the  defendant  liable  would  be 
to  make  it  an  insurer  of  the  safe  condition  of  the  streets  at  all 
times,  which  the  city  is  not.  To  entitle  the  plaintiff  to  re- 
cover against  either  he  must  show  actual  or  constructive  no- 
tice of  the  defect  and  a  failure  to  exercise  reasonable  care  and 
diligence  to  remedy  it."^**^ 

ChazLge  of  Grade  by  City. 

338.  A  bill  in  equity  against  a  street  railway  and  a  city  to 
compel  the  restoration  of  a  grade  cannot  be  maintained  against 
the  street  railway  company,  where  there  is  no  allegation  in  the 
bill  that  the  change  of  grade  was  made  by  the  company  with- 
out the  consent  of  the  city.  The  city  alone  has  the  exclusive 
right  to  establish  the  grades  of  streets.*  *• 

Where  an  ordinance  of  a  city  authorized  the  grading  ot  a 
street,  a  passenger  railway  company  located  thereon,  which  oc- 
cupies the  street  subject  to  the  right  of  the  city  to  change  the 
grade,  cannot  recover  from  the  city  any  loss  resulting  to  it  by 
reason  of  the  necessary  interruption  of  travel  upon  it  while  the 

195  Sanford  v.  Union  Passenger  Railway  Co.,  16  Super.  Ct.  393  (1901.) 

196  MacHale  v,  Eastoti  &  Bethlehem  Transit  Co.,  169  Pa.  416  (1895.) 
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work  was  inprogress.  Dean,  J.,  said :  "It  is  indisputable  that  the 
grade  adopted  by  the  city  could  not  from  its  very  nature  have 
been  constructed  on  the  ground  without  more  or  less  interrup- 
tion of  travel  on  the  street,  both  by  vehicles  and  railway.  The 
length  of  street  affected  by  the  change  was  four  miles ;  to  have 
put  at  work  a  sufficient  force  of  men,  animals  and  machinery 
to  accomplish  the  change  in  the  shortest  possible  time  would 
for  that  time  have  stopped  all  travel  for  the  whole  length  of 
the  avenue.  .  .  .  When  the  improvement  was  deter- 
mined on  the  problem  presented  was,  is  it  better  to  absolutely 
exclude  the  public  from  the  avenue,  including  the  passenger 
railway,  for  one  year  and  put  sufficient  force  on  to  complete 
the  work  in  that  time  ?  Or  should  it  be  done  in  sections,  leav- 
ing the  avenue  open  its  whole  length,  but  the  public  more  or 
less  inconvenienced  at  some  point,  for  four  years? 
The  city  adopted  the  second  method;  that  may  have 
been  a  mistake  of  judgment,  but  the  city  is  not 
liable  for  a  mere  mistake  in  judgment.  The  railway  company 
was  only  an  artificial  person  using  the  street  in  common  with 
natural  persons.  Whatever  rights  it  may  possess  in  the  use 
of  the  street  by  reason  of  its  construction  and  purpose  distinct 
from  those  of  the  general  public,  it  has  no  peculiar  ot  special 
exemption  from  the  interruption  and  damage  necessarily  re- 
sulting from  municipal  improvements.  .  .  .  The  city  had 
authority  to  grade  and  improve  the  street.  In  doing  tiiis  it 
had  the  right  to  adopt  such  method  of  allotting  and  carrying 
on  the  work  as  to  it  seemed  best.  For  the  damage  resulting  to 
the  public  because  of  the  necessary  interruption  to  travel  dur- 
ing the  progress  of  the  work  under  the  plans  adopted  it  is  not 
answerable  to  one  of  the  public  unless  the  complainant  shows 
a  damage  different  in  kind  and  peculiar  to  himself.  The  dam- 
age here  shown,  viz.,  that  the  company's  cars  were  detained; 
that  they  were  obliged  to  run  fewer  cars;  that  their  rolling 
stock  and  horses  were  injured  and  that  their  passenger  traffic 
and  receipts  fell  off,  though  probably  greater  in  amount  than 
that  sustained  by  any  other  person,  is  of  the  same  kind  as  suf- 
fered by  the  general  public  using  the  street."**^ 

197  Ridge  Avenue  Pass.  Ry.  v,  Philadelphia,  181  Pa.  592  (1897) ;  tS 
Pitts.  55  (1897.) 
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A  city  has  the  right  to  change  the  grade  of  a  street,  which 
was  formerly  the  bed  of  a  turnpike,  without  regard  to  the  con- 
tracts of  the  turnpike  company  with  a  street  railway  company 
antedating  the  acquisition  of  the  street  by  the  city.^^^ 

Baili. 

339.  A  street  railway  company  may  only  make  such  changes 
in  the  grade  of  a  turnpike  as  are  reasonably  necessary,  and  its 
rails  must  conform  to  the  grade  of  the  txunpike  as  closely  as 
possible.  It  must  lay  its  rails  in  such  a  manner  as  to  do  as 
little  injury  to  the  turnpike,  and  as  little  inconvenience  to  the 
public  travel  as  is  reasonably  possible.  It  is  not  bound  to  lay 
down  a  flat  rail  upon  so  much  of  the  turnpike  as  may  be  prop- 
erly called  a  country  road  in  distinction  from  a  street.*** 

Etov»t«d  FmflMng«r  Ballroada. 

340.  There  is  no  statute  in  Pennsylvania  authorizing  the 
construction  of  an  elevated  passenger  railroad.  A  company 
organized  under  the  Act  of  April  4,  1868,  although  entitled 
an  elevated  railroad  company,  is  not  a  street  passenger  rail- 
road, and  cannot  construct  an  elevated  street  passenger  rail- 
road in  the  streets  of  a  city,  even  though  the  municipal  au- 
thorities may  have  given  their  consent*^ 

The  Act  of  June  7,  1901,  relating  to  elevated  railroads,  is 
constitutional.  It  is  not  special  legislation  nor  is  the  provision 
as  to  compensation  of  land  owners  and  the  filing  of  bonds  in- 
adequate. A  common  bond  filed  by  a  railroad  company  to  se- 
cure land  owners  where  land  is  condemned  is  sufficient  to  pro- 
tect each  land  owner.  An  elevated  railway  company  incorpor- 
ated under  the  Act  of  June  7,  1901,  but  prior  to  the  passage  of 
the  Act  of  June  20,  1901,  is  not  within  the  restrictions  of  the 
latter  Act,  although  the  company  is  the  only  one  which  was 
chartered  between  the  dates  of  the  two  Acts.^®* 

198  Ridge  Avenue  Pass.  Ry.  v.  Philadelphia,  181  Pa.  592  (1897.) 

199  Berks  &  Dauphin  Turnpike  Road  Co.  v.  Lebanon  &  Myerstown  Str. 
R>.  Co.,  3  Dist.  55  (1893.) 

aoo  Potts  V.  Quaker  City  Elevated  R.  R.  Co.,  161  Pa.  396  (1894) ;  Cohl 
ex.  rel.  v.  Northeastern  Elevated  Ry.  Co.,  161  Pa.  409  (1894.) 

201  Philadelphia  &  Trenton  R.  R.  and  Pennsylvania  Rl  R.  v.  Neshaminy 
Elevated  R.  R.,  26  Pa.  C  C.  R.  504  (190a)  ;  11  Dist.  461  (1902.) 
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A  passenger  railway  company  incorporated  under  the  Act 
of  June  7,  1901,  for  the  purpose  of  constructing  an  devated 
passenger  railway  on  a  public  highway  for  a  distance  of  ooe 
mile,  may  after  it  has  received  the  consent  of  the  local  authori- 
ties and  has  filed  a  bond  to  secure  a  non-consenting  land  owner, 
build  such  a  road,  notwithstanding  the  existence  of  injunctions 
secured  at  the  instance  of  the  land  owner  and  restraining  other 
street  railway  companies  from  building  a  surface  street  rail- 
way in  the  mile  designated  so  as  to  ccxnplete  a  continuous  line 
of  long  distance  electric  railway.^* 

202  Philadelphia  ft  Trenton  R.  R.  tr.  Neshaminy  EL  Ry.  Co,  ao6  Pa. 
343  (I9Q3.) 
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An  Act  to  amend  and  extend  an  act,  entitled  "An  act  further  to  regulate 
proceedings  in  courts  of  justice,  and  for  other  purposes/'  approved 
the  sixth  day  of  May,  one  thousand  eight  hundred  and  forty-four, 
authorizing  the  judges  in  vacation,  or  when  court  is  not  in  session,  to 
approve  bonds  of  railroads  and  canal  companies  for  land  damages. 

Section  5.  That  in  all  cases  in  which  any  railroad  or  canal 
company  is  or  shall  be  required  to  give  security  to  the  owners 
of  lands  through  which  any  railroad  or  canal  may  pass  or  be 
located,  any  one  of  the  judges  of  the  Court  of  Common  Pleas 
having  jurisdiction  in  respect  to  the  approval  of  such  security, 
shall  have  the  power  at  any  time  during  vacation,  or  when 
such  court  shall  not  be  in  session,  to  receive  the  application 
and  approve  the  bond  and  the  security  offered,  and  direct  such 
bond  to  be  filed  in  the  said  court  for  the  benefit  of  the  parties 
entitled  to  receive  the  damages :  Provided,  That  not  less  than 
ten  days'  notice  shall  first  be  given  to  the  owners  of  such  land, 
or  to  their  known  agent  or  attorney,  of  the  time  and  place  when 
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and  where  such  bond  and  security  will  be  offered  to  the  judge, 
and  the  names  of  the  sureties  to  be  offered. 
Approved  May  22,  1895.     P-  L.  no. 

An  Act  to  provide  for  increasing  the  capital  stock  and  indebtedness  of 
corporations. 

Section  i.  That  the  capital  stock  or  indebtedness,  or 
both  of  any  corporation  created  by  general  or  special 
law  may,  with  the  consent  of  the  persons  or  bodies  cor- 
porate holding  the  larger  amount  in  value  of  its  stock,  be  in- 
creased to  such  an  amount  in  the  aggregate  of  each  as  it  shall 
deem  necessary  to  accomplish  and  carry  on  and  enlarge  the 
business  and  purposes  of  the  corporation.  Such  increase  of 
either  may  be  made  at  once,  or  from  time  to  time,  as  the  stock- 
holders aforesaid  shall  determine. 

Section  2.  That  any  corporation  desirous  of  increasing  its 
capital  stock  or  indebtedness,  or  both,  as  authorized  by  this  act, 
shall  by  resolution  of  its  board  of  directors,  adopted  by  a  ma- 
jority of  the  entire  number  thereof,  declare  such  purpose,  and 
thereupon  by  resolution,  similarly  adopted,  direct  that  the  ques- 
tion of  such  proposed  increase  shall  be  submitted  to  the  stock- 
holders of  such  corporation  for  their  consent ;  either, 

(A).  At  any  prescribed  regular  annual  meeting  or  adjourn- 
ment thereof,  the  notice  whereof,  stating  inter  alia  that  such 
subject  would  be  considered  thereat,  shall  have  been  published 
once  a  week  for  sixty  days  prior  to  such  meeting  in  at  least  one 
newspaper  published  in  the  county,  city  or  borough  wherein 
the  chief  office  or  place  of  business  of  the  corporation  is  situ- 
ate. At  said  meeting  the  question  shall  be  submitted  to  the 
stockholders,  and  it  shall  be  the  duty  of  the  president  and  sec- 
retary of  said  meeting,  by  such  agencies  or  methods  as  to  them 
may  seem  meet,  to  ascertain  whether  the  persons  and  bodies 
corporate  holding  the  larger  amount  in  value  of  the  stock  of 
said  corporation  shall  have  consented  to  such  increase,  and  up- 
on being  so  satisfied  to  certify  in  duplicate  the  fact,  under  oath 
duly  administered:  Provided,  That  should  a  stock  vote  be 
duly  demanded  at  said  meeting,  it  shall  be  the  duty  of  the 
president  and  secretary,  in  ascertainment  of  the  fact  of  the 
consent,  to  cause  such  vote  to  be  taken  at  the  same  time  and 
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place,  by  the  same  persons  and  in  the  same  manner,  as  the  vote 
for  directors  or  managers  of  such  corporation  shall  be  taken; 
or, 

(B).  At  a  special  meeting  of  the  stockholders,  notice  of  the 
time,  place  and  object  of  which  shall  have  been  published  once 
a  week  for  sixty  days  prior  to  said  meeting  in  at  least  one  news- 
paper published  in  the  county,  city  or  borough  wherein  such 
office  or  place  of  business  is  situated.  At  such  meeting  thus 
called,  or  any  adjournment  thereof,  an  election  of  the  stock- 
holders shall  be  taken  for  or  against  such  increase,  which  shall 
be  conducted  by  three  judges,  stockholders  of  such  corpora- 
tion, appointed  by  the  board  of  directors  to  hold  said  election, 
and  if  one  or  more  of  said  judges  be  absent  the  judge  or  judges 
present  shall  appoint  a  judge  or  judges  who  shall  act  in  the 
place  of  the  judge  or  judges  absent ;  and  said  judges  shall  re- 
spectively take  and  subscribe  an  oath  or  affirmation  before  an 
officer  authorized  by  law  to  administer  the  same,  well  and  truly 
and  according  to  law  to  conduct  such  election  to  the  best  of 
their  ability ;  and  the  said  judges  shall  decide  upon  the  quali- 
fications of  voters,  and  when  the  election  is  closed  count  the 
number  of  shares  voted  for  and  against  such  increase,  and  de- 
clare whether  the  persons  and  bodies  corporate  holding  the 
larger  amount  of  the  stock  of  such  corporation  have  consented 
to  such  an  increase  or  refused  to  consent  thereto,  and  shall 
make  out  duplicate  returns  of  said  election,  stating  the  number 
of  shares  of  stock  that  voted  for  such  increase  and  the  number 
that  voted  against  such  increase,  and  subscribe  and  deliver  the 
same  to  one  of  the  chief  officers  of  said  company.  Each  bal- 
lot shall  have  endorsed  thereon  the  number  of  shares  thereby 
represented,  but  no  share  or  shares  transferred  within  sixty 
days  shall  entitle  the  holder  or  holders  thereof  to  vote  at  such 
election  or  meeting ;  nor  shall  any  proxy  be  received,  or  entitle 
the  holder  to  vote,  unless  the  same  shall  bear  date  and  have 
been  executed  within  four  months  next  preceding  such  election 
or  meeting;  and  it  shall  be  the  duty  of  such  corporation  to 
furnish  the  judges,  at  said  meeting,  with  a  statement  of  the 
amount  of  its  capital  stock,  with  the  names  of  the  persons  or 
bodies  corporate  holding  the  same,  and  the  number  of  shares  by 
each  respectively  held,  which  statement  shall  be  signed  by  one 
of  the  chief  officers  of  such  corporation,  with  an  affidavit 
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thereto  annexed  that  the  same  is  true  and  correct  to  the  best  of 
his  knowledge  and  belief. 

Section  3.  That  it  shall  be  the  duty  of  such  corporation,  if 
consent  is  given  to  such  increase,  to  file  in  the  Office  of  the  Sec- 
retary of  the  Commonwealth,  within  thirty  days  after  such 
election,  one  of  the  copies  of  the  certificates  of  the  president 
and  secretary  of  the  annual  meeting,  or  one  of  the  copies  of  the 
return  of  such  election  at  the  special  meeting  hereinbefore  pro- 
vided for,  with  a  copy  of  the  resolution  and  notice  calling  the 
same  thereto  annexed;  and  thereafter  the  increase  may  be 
made  at  such  time  or  times  as  shall  be  determined  by  the  direc- 
tors. Upon  the  actual  increase  of  the  capital  stock  or  indebt- 
edness of  such  corporation,  made  pursuant  thereto,  it  shall  be 
the  duty  of  the  president  or  treasurer  of  such  corporation, 
within  thirty  days  thereafter,  to  make  a  return  to  the  Secretary 
of  the  Commonwealth,  under  oath,  of  the  amount  of  such  in- 
crease actually  made,  and  concurrently  therewith  such  corpora- 
tion shall  pay  to  the  State  Treasurer,  for  the  use  of  the  Com- 
monwealth, such  bonus  on  the  actual  increase  shown  by  said 
return  as  shall  then  be  prescribed  by  law.  In  case  of  n^lect 
or  omission  to  make  said  return,  such  corporation  shall  be  sub- 
ject to  a  penalty  of  five  thousand  dollars,  in  addition  to  the 
bonus,  which  penalty  shall  be  collected  on  an  account  settled 
by  the. Auditor  General  and  State  Treasurer  as  accounts  for 
taxes  due  the  Commonwealth  are  settled  and  collected;  and 
the  Secretary  of  the  Commonwealth  shall  cause  said  return  to 
be  recorded  in  a  book  for  that  purpose  and  furnish  a  copy  of 
the  same  to  the  Auditor  General. 

Section  4.  Nothing  in  this  act  contained  shall  be  ccmstrued 
as  compelling  resort  to  the  process  herein  provided  in  the  case 
of  indebtedness  contracted  in  the  usual  course  of  corporation 
business.  All  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed :  Provided,  however, 
That  any  proceeding  for  increase  of  capital  stock  or  indebted- 
ness, begun  under  existing  law  prior  to  and  not  completed  at 
the  date  this  act  becomes  effective,  shall  be  consummated  under 
the  authority  of  this  act  if  the  antecedent  proceedings  shall 
have  conformed  to  its  requirements;  but  if  such  antecedent 
proceeding  shall  not  have  so  conformed,  then  the  proceeding 
shall  be  consummated  under  the  provisions  of  the  law  existing 
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prior  to  the  passage  of  this  act :  Provided,  however,  That  the 
provisions  of  this  act  shall  not  inure  to  the  benefit  of  any  rail- 
road, canal  or  other  transportation  corporation,  unless  such 
railroad,  canal  or  other  transportation  corporation  shall,  before 
claiming  or  using  the  benefits  of  this  act,  file  in  the  office  of 
the  Secretary  of  the  Commonwealth  an  acceptance  of  all  the 
provisions  of  article  seventeen  of  the  Constitution  of  this  Com- 
monwealth, which  acceptance  shall  be  made  by  resolution 
adopted  at  a  regular  or  called  meeting  of  the  directors,  trus- 
tees or  other  proper  ofiicers  of  such  railroad,  canal,  or  other 
transportation  corporation,  certified  under  the  seal  of  the  cor- 
poration, and  a  copy  of  which  resolution,  certified  under  the 
seal  of  the  Ofiice  of  the  Secretary  of  the  Commonwealth,  shall 
be  evidence  for  all  purposes. 

Approved — February  9,  1901.     P.  L.  3. 

Ak  Act  to  permit  the  classification  by  railroad,  railway  and  transportation 
corporations  of  their  boards  of  directors  or  managers. 

Section  i.  That  it  shall  be  lawful  for  the  stockholders 
of  any  railroad,  railway  or  other  transportation  company 
at  any  meeting,  annual  or  otherwise,  held  after  notice  of 
intention  to  present  thereto  the  subject  of  such  classifi- 
cation, by  a  vote  of  a  majority  of  the  shares  there  represented, 
either  in  person  or  by  proxy,  to  classify  its  directors  or  man- 
agers thereafter  to  be  chosen  into  two,  three  or  four  classes, 
each  to  contain  an  equal  number  unless  the  board  shall  con- 
sist of  a  number  which  shall  not  be  divisible  into  equal  parts, 
in  which  case  the  excess  which  cannot  thus  be  divided  shall  be 
added  to  the  first  class.  At  the  next  annual  election  of  said 
corporation,  held  after  such  classification  shall  have  been  de- 
termined upon,  directors  or  managers  of  the  first  class  shall 
be  elected  to  serve  for  the  term  of  one  year,  and  directors  or 
managers  of  the  second,  third,  or  fourth  classes  shall  be  elected 
to  serve  for  two,  three  or  four  years,  respectively.  At  all  en- 
suing elections  of  said  corporation  the  stockholders  shall  only 
elect  the  number  of  directors  or  managers  necessary  to  take  the 
place  of  those  whose  term  of  ofiice  shall  have  then  expired  or 
be  about  to  expire,  and  such  directors  or  managers  shall  be 
elected  for  the  longest  term  for  which  any  class  may  be  elected. 
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Every  vacancy  which  shall  occur  in  any  class  of  the  members 
of  the  board  shall  be  filled  by  the  board  until  the  next  annual 
election  for  members  of  the  class  in  which  such  vacancy  shall 
occur.  After  any  corporation  shall  have  determined  upon  any 
such  classification  as  that  herein  permitted,  it  shall  not  there* 
after  change  the  same,  unless  with  the  assent  of  the  stockhold- 
ers duly  expressed  at  a  meeting  properly  called.  All  laws  or 
parts  of  laws  inconsistent  herewith  are  hereby  repealed. 
Approved — February  9,  1901.    P.  L.  6. 

Av  Act  to  authorize  railroads,  heretofore  or  hereafter  constructed  to  any 
river  forming  the  boundary  between  this  and  any  adjoining  State,  to 
be  built  by  means  of  a  bridge  and  its  approaches  to  the  middle  of  such 
river,  and  there  connect  with  any  railroad  of  such  adjoining  State, 
heretofore  or  hereafter  constructed. 

Section  i.  That  it  shall  be  lawful  for  any  railroad 
company  of  this  State,  which  shall  have  heretoforie  con- 
structed QT  shall  hereafter  construct  its  railroad  to  any  river 
forming  the  boundary  between  this  and  any  adjoining  State, 
to  build  such  railroad,  with  so  many  tracks  as  it  shall  deem 
necessary,  by  means  of  a  bridge  and  its  approaches,  to  the  mid- 
dle of  such  river,  and  there  connect  the  same  with  any  railroad 
of  such  adjoining  State,  heretofore  or  hereafter  constructed, 
and  for  that  purpose  such  company  shall  have  all  the  powers 
conferred  upon  it  with  respect  to  other  portions  of  its  railroad. 

Approved — ^April  4,  1901.    P.  L.  63. 

An  Act  relating  to  railroad  crossings  of  highways,  and  for  the  regula- 
tion, alteration  and  abolition  of  grade  crossings,  except  in  cities  of  the 
first  and  second  classes. 

Section  i.  That,  except  as  in  this  act,  elsewhere  pro- 
vided, all  crossings,  hereafter  established,  whether  of  highways 
by  railroads  or  of  railroads  by  highways,  shall,  except  in  cities 
of  the  first  and  second  classes,  be  above  or  below  the  grade 
thereof. 

Section  2.  Every  railroad  company  constructing  a  new  line 
of  railroad,  under  its  chartered  powers,  across  a  highway,  ex- 
cept in  cities  of  the  first  and  second  classes,  shall  construct  the 
same  above  or  below  the  grade  of  the  highway,  unless  permit- 
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ted,  in  the  manner  hereinafter  provided,  to  construct  the  same 
at  grade ;  and  such  railroad  company  may  exercise  the  powers, 
contained  in  its  charter  and  the  general  laws,  for  altering  the 
grade  and  location  of  highways  in  order  to  avoid  grade  cross- 
ings. 

Section  3.  Every  municipality  or  other  authority,  hereafter 
constructing  a  highway,  except  in  cities  of  the  first  and  second 
classes,  across  an  existing  railroad,  shall  construct  the  same 
above  or  below  the  grade  thereof,  unless  permitted,  in  the  man- 
ner hereinafter  provided,  to  construct  the  same  at  grade,  and 
the  cost  of  said  work  shall  be  paid  one-half  by  said  municipal- 
ity and  one-half  by  the  railroad  company  owning  said  rail- 
road. 

Section  4.  Whenever  it  shall  be  desired  by  any  railroad 
company,  constructing  a  new  railroad,  or  by  any  municipality 
or  authority,  constructing  a  new  highway,  except  in  cities  of 
the  first  and  second  classes,  that  the  railroad  or  highway 
should  be  so  constructed  that  the  railroad  and  highway  shall 
cross  each  other  at  the  same  grade,  a  petition  shall  be  pre- 
sented by  the  party  desiring  such  construction  to  the  Court  of 
Common  Pleas  of  the  district  within  which  said  crossing  is  sit- 
uated, upon  ten  days'  notice  to  the  corporation  owning  said 
railroad  or  to  such  mtmicipality  or  authority,  describing  the 
proposed  construction,  and  setting  forth  the  reasons  that  are 
supposed  to  make  the  same  necessary  or  desirable;  and  the 
Court  of  Conunon  Pleas  shall  thereupon  have  jurisdiction  of 
the  parties  and  the  subject  matter  of  such  petition,  and  may 
proceed  summarily  or  otherwise,  and  upon  such  notice  as  it 
shall  deem  sufficient,  to  examine  the  matter,  either  by  evidence, 
by  reference  to  a  master  or  to  commissioners,  or  otherwise,  and 
if  satisfied  that  such  construction  is  reasonably  required  to  ac- 
commodate the  public  or  to  avoid  excessive  expense  in  view 
of  the  small  amount  of  traffic  on  the  highway  or  railroad,  or 
in  view  of  the  difficulties  of  other  methods  of  construction,  or 
for  other  good  and  sufficient  reasons,  then  it  shall  make  an 
order  or  orders  permitting  such  crossing  at  grade  to  be  estab- 
lished ;  and  it  may,  in  such  orders,  in  its  discretion,  prescribe 
what  gates,  signals,  or  other  safeguards  shall  be  maintained 
by  the  railroad  company,  in  addition  to  the  signals  and  safe- 
guards prescribed  by  statute ;  and  all  such  orders  shall  be  bind- 
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ing  upon  the  parties,  and  shall  be  observed  by  them;  all  costs 
and  expenses  of  the  proceedings  shall  be  ascertained  and  al- 
lowed by  the  Court  of  Common  Pleas,  and  shall  be  paid  by  such 
party  as  it  shall  decide,  or  be  by  it  apportioned  between  the 
parties,  and  may  be  collected  by  execution  out  of  said  court. 

Section  5.  Ally  railroad  ccxnpany  may,  at  any  time,  at  its 
own  cost  and  of  its  own  motion,  vacate  and  alter  any  crossing 
of  its  tracks  at  grade  by  a  highway,  except  in  cities  of  the  first 
and  second  classes,  by  passing  the  highway  over  or  under  its 
railroad,  and  for  this  purpose  may  use  the  powers  oxitained 
in  its  charter  and  the  general  laws  for  altering  the  location 
and  grade  of  the  highway:  Provided,  That  no  highway 
which  has  been  constructed  at  grade,  by  permission  of  the 
Court  of  Common  Pleas,  shall  be  so  altered  without  like  per- 
mission, unless  by  agreement  with  the  municipality  wherein  the 
crossing  is  situated. 

Section  6.  Any  municipality,  except  cities  of  the  first  and 
second  classes,  may  of  its  own  motion,  at  any  time,  at  its  own 
cost,  vacate  and  alter  any  railroad  grade  crossing  of  a  high- 
way, within  its  limits,  by  passing  the  highway  over  or  under 
the  grade  of  the  railroad :  Provided,  That  no  highway  which 
has  been  constructed  at  grade,  by  permission  of  the  Court  of 
Conunon  Pleas,  shall  be  so  altered  without  like  permission,  un- 
less by  agreement  with  the  railroad  company :  And  Provided, 
further,  That  such  alteration  shall  not,  without  the  consent 
of  the  railroad  company,  create  a  steeper  gradient  than  the  es- 
tablished gradient,  in  the  same  direction,  upon  the  division  of 
said  railroad  upon  which  the  crossing  is  located.  The  said 
municipality  shall,  before  proceeding  with  the  work,  give 
thirty  days'  notice  to  the  railroad  company  of  the  proposed 
vacation,  alteration  and  change,  with  plans  and  details  thereof ; 
and  it  shall  be  the  duty  of  the  railroad  company,  in  case  the 
highway  is  to  be  carried  under  the  railroad  to  protect  and  sup- 
port the  railroad  tracks  during  the  progress  of  the  work,  and 
in  case  of  the  failure  of  the  railroad  company  so  to  do,  the 
municipality  may  proceed  to  enter  upon  the  railroad  and  pro- 
vide for  such  protection  and  support. 

Section  7.  If  any  additional  lands  or  rights  or  easements 
therein  are  necessary  or  required  for  the  use  of  the  railroad 
company,  in  making  the  changes  hereinbefore  authorized,  the 
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same  may  be  purchased  or  condemned  by  the  company  owning 
or  operating  said  railroad,  and  for  that  purpose  the  company 
owning  or  operating  the  railroad  is  hereby  invested  with  all  the 
powers  of  condemnation  contained  in  the  charters  of  said  com- 
panies or  either  of  them,  or  in  the  laws  under  which  said  com- 
panies or  either  of  them  is  organized ;  such  lands  taken  by  the 
railroad  company  shall  be  paid  for  by  the  company  acquiring 
them.  If  any  additional  lands  or  rights  or  easements  therein 
are  necessary  or  required  for  the  changes  of  highways,  or  the 
locations  of  new  highways  or  passageways,  such  lands  may  be 
taken  by  the  municipality  by  purchase  or  condemnation,  and 
the  cost  of  the  same  shall  be  deemed  a  part  of  the  cost  of  the 
changes  and  alterations,  and  paid  for  in  like  manner  as  the 
other  expenses  thereof.  The  railroad  companies  interested 
in  the  proposed  improvement  shall  have  notice  of  any  such 
condemnation  proceedings,  and  the  right  to  be  heard  therein, 
and  no  such  purchase  shall  be  made  without  the  approval  of  the 
railroad  company. 

Section  8.  In  case  the  parties  interested  cannot  agree  upon 
the  damages  sustained  by  any  person,  through  the  alteration 
of  the  grade  of  any  public  highway,  as  aforesaid,  the  same  shall 
be  determined  by  a  jury,  in  the  Court  of  Common  Pleas  for  the 
district  where  the  crossing  and  property  are  situated,  upon  peti- 
tion brought  by  any  party  so  claiming  to  be  damaged,  as  afore- 
said, within  one  year  after  the  decree  of  the  court  shall  have 
been  rendered  in  the  proceedings  aforesaid. 

Section  9.  Whenever  it  is  necessary  for  the  safety  of  any 
railroad,  operated  by  steam,  or  for  the  convenience  or  safety 
of  the  public,  except  in  cities  of  the  first  and  second  classes,  that 
a  private  way  crossing  a  railroad  operated  by  steam,  shall  be 
changed  or  abolished,  the  said  railroad  company  shall  have  a 
right,  upon  petition  to  the  Court  of  Common  Pleas  of  the  dis- 
trict in  which  the  same  may  be  situated,  to  apply  for  a  removal 
and  discontinuance  of  the  same,  and  the  said  court  shall  deter- 
mine such  question,  upon  the  proper  notice  and  hearing;  and 
any  party  claiming  damage  by  reason  of  said  removal  or  dis- 
continuance, shall  have  the  right  to  have  the  same  determined 
by  a  jury  and  proper  proceedings  in  said  Court  of  Common 
Pleas,  within  one  year  from  the  date  of  the  decree  of  said  court 

32 
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ordering  said  removal  or  discontinuance,  and  the  decree  of  the 
court  in  such  matter  shall  be  final  and  conclusive. 

Section  lo.  Nothing  in  this  act  shall  prevent  any  railroad 
company  from  laying  additional  tracks  at  crossings  previously 
existing,  or  from  constructing  switches  and  sidings  and  branch 
lines  from  their  lines  of  railroad,  now  or  hereafter  constructed, 
to  any  mill,  factory  or  other  manufacturing  establishment,  or 
other  industrial  plant,  or  any  elevator,  wharf  or  pier,  or  gravel, 
marl  or  clay  bed,  or  any  mine,  or  from  laying  additional  tracks 
to  increase  their  yard  facilities  at  terminal  or  other  points, 
across  public  highways  at  the  grade  thereof,  outside  of  the  cor- 
porate limits  of  cities  of  the  first  and  second  classes ;  but  such 
signposts  and  signals  shall  be  employed  for  the  protection  of 
such  crossings  as  are  by  law  prescribed  for  railroad  crossii^fs 
of  public  highways. 

Section  1 1.  This  act  shall  take  effect  on  and  after  June  first, 
one  thousand  nine  hundred  and  two. 

Approved  June  7,  1901.    P.  L.  531. 

An  Act  authorizing  municipalities  to  define  and  fix  the  terms  for  the  use 
of  public  parks,  or  grounds  of  any  kind,  for  railroad  purposes. 

Section  i.  That  the  municipal  and  other  corporation  or 
public  officers,  or  authorities  owning  or  having  charge 
of  any  park  or  public  grounds  in  cities  of  the  first  and 
second  class,  may  enter  into  an  agreement  with  any  rail- 
road company,  maintaining  and  operating  a  railroad  within 
this  State,  defining  and  fixing  the  manner,  terms  and  condi- 
tions upon  which  such  park  or  public  grounds,  or  any  portion 
thereof,  may  be  used  and  occupied  by  said  railroad  company 
with  its  tracks  and  passenger  station  buildings. 

Approved — June  7,  1901.    P.  L.  491. 

An  Act  authorizing  corporations  organized  under  the  laws  of  Pennsyl- 
vania to  increase  or  diminish  the  par  value  of  the  shares  of  their  capital 
stock. 

Section  i.  That  it  shall  be  lawful  for  any  corporation, 
organized  under  the  laws  of  this  State,  to  change  the  par 
value  or  face  value  of  the  shares  into  which  its  capital 
stock  is  divided.     Such  change  shall  be  authorized  by  a  vote 
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of  a  majority  of  the  stockholders  of  any  such  company,  present 
in  person  or  by  proxy  at  any  annual  meeting,  or  any  special 
meeting  duly  called  for  that  purpose.  Such  change  of  the  par 
value  of  the  capital  stock  shall  not  be  taken  to  increase  or 
diminish,  or  change  in  any  way,  the  total  aggregate  par  value 
of  the  capital  stock  which  said  oxnpany  may  be  authorized  to 
issue  or  may  have  issued,  but  only  to  change  the  number  of 
shares  into  which  the  same  may  be  divided. 

Section  2*  In  case  the  stockholders,  so  present  at  such  meet- 
ing, shall  vote  to  increase  or  diminish  the  par  value  of  the 
shares  of  the  capital  stock  of  the  company,  as  above  provided, 
it  shall  be  the  duty  of  the  proper  officers  of  the  company  to  file 
a  certificate  of  the  fact  in  the  office  of  the  Secretary  of  the 
Commonwealth,  under  the  seal  of  the  corporation ;  and  there- 
upon the  proper  officers  of  such  corporation  shall  issue  to  the 
stockholders  the  proper  number  of  shares  of  the  capital  stock 
of  the  new  par  value,  in  exchange  for  outstanding  shares  of 
the  former  par  value,  upon  the  surrender  of  such  outstanding 
shares  by  the  respective  holders  and  the  cancellation  thereof. 

Approved — ^July  2,  1901.    P.  L.  606. 

An  Act  to  provide  for  the  construction  of  bridges  over  or  under  existing 
railroads,  at  the  expense  of  the  county,  where  a  public  highway  or  a 
road,  about  to  be  opened,  intersects  or  will  intersect  an  existing  rail- 
road or  railroads,  and  the  township  within  which  the  bridges  may  be 
necessary  is  reasonably  unable  to  bear  the  expense  of  the  same. 

Section  i.  That  when  one  or  more  existing  railroads, 
over  or  under  which  it  may  be  advisable,  for  the  pro- 
tection of  travelers,  to  erect  a  bridge,  crosses  a  public 
road  or  highway  which  may  hereafter  be  opened,  and  the  erec- 
tion of  such  bridge  requires  more  expense  than  is  reasonable 
that  one  or  two  adjoining  townships  should  bear,  or  more  than 
is  reasonable  that  the  township  wherein  the  bridge  is  to  be  lo- 
cated should  bear,  the  Court  of  Quarter  Sessions  Of  the  county 
wherein  such  bridge  is  to  be  erected  shall,  on  the  representa- 
tions of  the  supervisors  or  on  the  petition  of  any  of  the  in- 
habitants of  the  township,  order  a  view,  in  the  manner  pro- 
vided for  in  the  case  of  roads ;  and  if,  on  the  report  of  the  view- 
ers, it  shall  appear  to  the  court,  grand  jury  and  commissioners 
of  the  county  that  such  bridge  is  necessary,  and  would  be  too 


500         STATUTES— ORGANIZATION  AND  CONSTRUCTION. 

expensive  for  such  township  or  townships,  it  shall  be  entered 
on  record  as  a  county  bridge :  Providing,  That  this  act  shall 
not  apply  to  existing  roads  and  highways. 

Section  2.  After  the  entry  of  any  such  bridge  as  a  county 
bridge,  it  shall  be  the  duty  of  the  conunissioners  of  said  county 
to  provide  for  its  erection,  in  the  manner  now  provided  by  law 
for  the  erection  of  county  bridges:  Provided  further.  That 
the  viewers  shall  have  authority  to  apportion  the  cost  of  such 
bridge  between  the  county  and  railroad  company,  in  such  pro- 
portion as  the  said  viewers  deem  just  and  reasonable. 

Approved — ^April  11,  1903.    P.  L.  164. 

A  FusTHBR  Supplement  to  the  act  approved  April  fourth,  Anno  Domini 
one  thousand  eight  hundred  and  sixty-eight,  entitled  "An  act  to  author- 
ize the  formation  and  regulation  of  railroad  corporations." 

Section  i.  That  in  order  to  facilitate  the  movement  of 
traffic  and  the  interchange  of  cars  between  railroads  in 
this  Commonwealth,  all  tracks,  which  shall  hereafter  be 
laid  or  constructed  by  companies  now  or  hereafter  or- 
ganized under  the  act  to  which  this  is  a  supplement,  and  acts 
supplementary  thereto  and  amendatory  thereof,  shall  be  laid 
or  constructed  of  the  present  standard  gauge  of  four  feet  nine 
inches,  with  variations  therefrom  of  not  more  than  one-half 
inch:  Provided,  however.  That  this  act  shall  not  apply  to 
companies  now  or  hereafter  organized  under  the  act  approved 
March  eighteenth.  Anno  Domini  one  thousand  eight  htmdred 
and  seventy-five,  entitled  "A  supplement  to  an  act  to  authorize 
the  formation  and  r^^lation  of  railroad  corporations,"  ap- 
proved April  fourth.  Anno  Domini  one  thousand  eight  hundred 
and  sixty-eight,  for  the  purpose  of  constructing,  maintaining 
and  operating  railroads  having  a  gauge  not  exceeding  three 
feet 

Approved — April  23,  1903.    P.  L,  280. 

Ax  Act  to  amend  section  one  of  the  act,  entitled  "An  act  to  provide  for 
increasing  the  capital  stock  and  indebtedness  of  corporations,"  ap- 
proved the  ninth  day  of  February,  Anno  Domini  one  thousand  nine 
hundred  and  one;  authorizing  corporations  to  increase  their  o^ital 
stock  and  indebtedness,  and  secure  the  payment  of  principal  and  inter- 
est of  their  indebtedness. 
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Section  i.  That  the  first  section  of  the  act,  entitled  "An  act 
to  provide  for  increasing  the  capital  stock  and  indebtedness  of 
corporations/'  approved  the  ninth  day  of  February,  Anno 
Domini  one  thousand  nine  hundred  one,  which  reads  as  fol- 
lows: 

'^Section  i.  That  the  capital  stock  or  indebtedness,  or 
both,  of  any  corporation  created  by  general  or  special  law 
may,  with  the  consent  of  the  persons  or  bodies  corporate 
holding  the  larger  amount  in  value  of  its  stock,  be  increased 
to  such  an  amount  in  the  aggr^;ate  of  each  as  it  shall  deem 
necessaiy  to  accomplish  and  carry  on  and  enlarge  the  busi- 
ness and  purposes  of  the  corporation.  Such  increase  of  either 
may  be  made  at  once  or  from  time  to  time,  as  the  stock- 
nolders  aforesaid  shall  determine,"  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : 

Section  i.  That  the  capital  stock  or  indebtedness,  or  both 
of  any  corporation  created  by  general  or  special  law  may, 
with  the  consent  of  the  persons  or  bodies  corporate  holding 
the  larger  amount  in  value  of  its  stock,  be  increased  to  such 
an  amount  in  the  aggr^ate  of  each,  without  regard  to  the 
amourJ  of  the  other,  regardless  of  any  limitation  upon  the 
amount  of  either,  prescribed  in  any  general  or  special  law 
regulating  any  such  corporation,  as  it  shall  deem  necessary 
to  accomplish  and  carry  on  and  enlarge  the  business  and  pur- 
poses of  such  corporation.  Such  increase  of  either  may  be 
made  at  once  or  from  time  to  time,  as  the  majority  in  in- 
terest of  the  stockholders  shall  determine,  as  aforesaid;  and 
upon  the  authorising  of  any  such  increase  of  indebtedness  by 
the  stockholders  of  such  corporation,  in  the  manner  herein- 
after provided,  it  shall  be  lawful  for  such  corporation  to  secure 
the  payment  of  the  principal  or  interest,  or  both,  of  all  or  any 
part  of  such  indebtedness,  by  mortgage,  deed  of  trust,  or  other 
pledge  or  conveyance,  by  way  of  security,  of  all  or  any  part  of 
its  real  and  personal  property,  rights,  privileges,  and  franchises, 
and  in  such  manner  and  upon  such  terms  as  its  board  of  direc* 
tors  may  determine. 

Approved — ^April  22,  1905.     P.  L.  280. 
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Av  Act  to  empower  railroad  companies  to  change  the  location  and  grade, 
or  either,  of  bridges  and  their  approaches  belonging  to  bridge  corpora- 
tions,  to  accommodate  the  location  and  construction  of  their  railroad, 
or  the  changing,  relocating,  widening,  straightening,  or  improvement 
thereof. 

Section  i.  That  it  shall  be  lawful  for  any  railroad  company 
of  this  Commonwealth,  whenever  in  the  location  and  construc- 
tion of  its  railroad,  or  in  the  relocation,  widening,  or 
improvement  thereof  by  elevation  or  depression,  or 
otherwise,  it  shall,  in  the  judgment  of  its  directors, 
be  necessary,  either  to  avoid  grade  crossings  or  to 
accommodate  the  scope  and  purpose  of  the  railroad 
construction,  to  change  the  location  of,  or  to  depress  or  elevate, 
in  whole  or  in  part,  any  bridge  and  its  approaches  belonging  to 
any  bridge  corporation  of  this  Commonwealth,  in  such  man- 
ner as  to  interfere  as  little  as  possible  with  the  convenient  use 
of  such  bridge  and  its  approaches:  Provided,  however.  That 
the  whole  expense  of  any  such  change  of  location  or  elevation 
shall  be  borne  and  defrayed  by  the  railroad  company;  and, 
further^  that  the  railroad  company  shall  be  liable  for  all  losses 
and  damages  which  the  bridge  company  may  suffer,  or  be  sub- 
jected to,  by  reason  of  any  such  change  of  location  or  elevation. 

Section  2.  That  if  any  additional  lands  or  rights,  or  ease- 
ments therein,  or  materials  are  necessary  or  required  by  such 
railroad  company,  in  making  the  change  of  location,  or  de- 
pression or  elevation,  of  any  such  bridge  or  its  approaches, 
hereinbefore  authorized,  such  railroad  company  is  hereby  au- 
thorized to  enter  upon,  take  and  appropriate  the  same. 

Section  3.  That  before  such  railroad  company  shall  enter 
upon  or  take  possession  of  any  such  bridge  and  approaches,  or 
any  such  lands  or  materials,  it  shall  make  ample  ccmipensation 
to  such  bridge  corporation,  or  owner  or  owners,  or  give  ade- 
quate security  therefor,  as  in  this  section  provided.  Where 
the  party  or  parties  cannot  agree  upon  the  amount  of  damages 
claimed,  or,  by  reason  of  the  absence  or  legal  incapacity  of  any 
such  owner  or  owners,  no  such  agreement  can  be  made,  such 
railroad  company  shall  tender  a  bond,  with  at  least  two  suffi- 
cient individual  sureties  or  one  corporate  surety,  to  the  party 
claiming  or  entitled  to  any  damages,  or  to  the  attorney  or 
agent  of  any  person  absent,  or  to  the  guardian  or  committee 
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of  any  one  under  legal  incapacity ;  the  condition  of  which  shall 
be,  that  such  company  shall  pay  or  cause  to  be  paid  such  amount 
of  damages  as  the  party  shall  be  entitled  to  receive,  after  the 
same  shall  have  been  agreed  upon  by  the  parties,  or  assessed  in 
the  manner  provided  for  by  this  act :  Provided,  That  in  the  case 
the  party  or  parties  claiming  damages  refuse  to,  or  do  not  ac- 
cept the  bond,  as  tendered,  such  railroad  company  shall  then 
give  the  party  a  written  notice  of  the  time  when  the  same  will 
be  presented  for  filing  in  court;  and  thereafter  such  railroad 
company  may  present  said  bond  to  the  Court  of  Common  Pleas 
of  the  county  in  which  such  bridge  or  approaches,  or  the  addi- 
tional lands  or  materials  necessary  or  required  in  making  the 
change  of  location  or  elevation  of  such  bridge  or  its  approaches, 
are  situated;  and  if  the  bond  and  sureties  or  surety  are  ap- 
proved, the  bond  shall  be  filed  in  said  court,  for  the  benefit  of 
those  interested;  and  recovery  may  be  had  thereon  for  the 
amount  of  damages  assessed,  if  the  same  be  not  paid,  or  can- 
not be  made  by  execution  on  the  judgment  in  the  issue  formed 
to  try  the  question. 

Section  4.  That  when  such  railroad  company  cannot  agree 
with  the  bridge  company,  or  with  the  owner  or  owners  of  any 
lands  or  materials,  for  the  compensation  proper  for  the  damage 
done,  or  likely  to  be  done  to,  or  sustained  by,  the  bridge  com- 
pany, or  by  the  owners  or  owners  of  the  lands  or  materials 
which  the  railroad  company  may  enter  upon,  use,  appropriate, 
or  take  away,  in  pursuance  of  the  authority  hereinbefore  given, 
the  Court  of  Common  Pleas  of  the  proper  county,  on  applica- 
tion thereto  by  petition  either  by  said  railroad  company  or  said 
bridge  company,  or  such  owner  or  owners,  as  the  case  may  be, 
or  any  one  in  behalf  of  either,  shall  appoint  seven  discreet  and 
disinterested  freeholders,  of  said  county,  neither  of  whom 
shall  be  residents  or  owners  of  property  upon  or  adjoining  the 
line  of  such  railroad,  and  appoint  a  time,  not  less  than  twenty 
nor  more  than  thirty  days  thereafter,  for  said  viewers  to  meet, 
at  or  upon  the  premises  where  the  damages  are  alleged  to  be 
sustained,  of  which  time  and  place  ten  days'  notice  shall  be 
given  by  the  petitioner  to  the  said  viewers  and  the  other  party ; 
and  the  said  viewers,  or  any  five  of  them,  having  been  first  duly 
sworn  or  affirmed  faithfully,  justly,  and  impartially  to  decide 
and  true  report  to  make  concerning  all  matters  and  things  to  be 
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submitted  to  them,  and  in  relation  to  which  they  are  authorized 
to  inquire,  in  pursuance  of  the  provisions  of  this  act,  and  having 
viewed  the  premises,  they  shall  estimate  and  determine  the 
damages  sustained  by  the  said  bridge  company,  or  the  quantity, 
quality,  and  value  of  said  lands  so  taken  or  occupied,  or  to  be 
so  taken  or  occupied,  or  the  materials  so  used  or  taken  away, 
as  the  case  may  be ;  and  having  due  regard  to,  and  making  just 
allowance  for,  the  advantages  which  may  have  resulted,  or 
which  may  seem  likely  to  result,  to  the  said  bridge  company,  or 
the  owner  or  owners  of  said  land  or  materials,  in  consequence 
of  the  change  of  location  or  elevation  of  said  bridge  and  its  ap- 
proaches; and,  after  having  made  a  fair  and  just  comparison 
of  said  advantages  and  disadvantages,  they  shall  estimate  and 
determine  whether  any  and,  if  any,  what  amount  of  damages 
has  been  or  may  be  sustained,  and  to  whom  payable,  and  make 
report  thereof  to  the  said  court;  and  if  any  damages  be 
awarded,  and  the  report  be  confirmed  by  the  said  court,  judge- 
ment shall  be  entered  thereon ;  and  if  the  amount  thereof  be  not 
paid  within  thirty  days  after  the  entry  of  such  judgment,  exe- 
cution may  then  issue  thereon,  as  in  other  cases  of  debt,  for  the 
sum  so  awarded ;  and  the  cost  and  expenses  incurred  shall  be 
defrayed  by  the  said  railroad  company ;  and  each  of  said  view- 
ers shall  be  entitled  to  one  dollar  and  fifty  cents  per  day,  for 
every  day  necessarily  employed  in  the  performance  of  the  duties 
herein  prescribed,  to  be  paid  by  such  railroad  company.    The 
viewers  hereinbefore  provided  for  may  be  appointed  before  or 
after  the  entry  upon  the  said  bridge  and  its  approaches,  or  the 
said  land  or  materials ;  and  upon  the  report  of  said  viewers,  or 
any  five  of  them,  being  filed  in  said  court,  either  party,  within 
thirty  days  thereafter,  may  file  its,  his,  her,  or  their  appeal  from 
said  report,  to  the  said  court ;  after  such  appeal  either  party  may 
put  the  cause  at  issue,  in  the  form  directed  by  said  court,  and 
the  same  shall  then  be  tried  by  said  court  and  a  jury ;  and  after 
final  judgment  either  party  may  have  a  writ  of  error  thereto 
from  the  Supreme  Q)urt,  in  the  manner  prescribed  in  other 
cases.    The  said  court  shall  have  power  to  order  what  notices 
shall  be  given  connected  with  any  part  of  the  proceedings,  and 
may  make  all  such  orders  connected  with  the  same  as  may  be 
deemed  requisite.    If  any  exceptions  be  filed,  with  any  appeal, 
to  the  proceedings,  they  shall  be  speedily  disposed  of,  and,  if 
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allowed,  a  new  view  shall  be  ordered,  and,  if  disallowed,  the 
appeal  shall  proceed  as  before  provided. 
Approved — May  4,  1905.     P.  L.  380. 
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1895  June  25,  P.  L.  290.    Train  Robbery  Defined 506 

i^  April  19,  P.  L,  25.    Reports  to  State 507 
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1897  June  4,  P.  L.  123.    Transportation  of  Game  Birds 509 

i^  May  II,  P.  L.  289.    Foreign  Companies 509 

1901  May  21,  P.  L.  286.    Disorderly  Ccmduct  on  Cars 510 

1903  March  5,  P.  L.  13.    Abandonment 511 

1905  March  8,  P.  L,  33.    Larceny  of  Wire 5" 

1905  April  22,  P.  L.  295.     Vacation  of  Public  Highways  at  Grade 
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An  Act  for  the  protection  of  railroad  travelers,  defining  the  crime  of  train 
robbery,  and  punishing  the  same. 

Section  i.  That  any  person  or  persons  who  shall  re- 
move, displace  or  injure  any  switch,  frog,  rail,  tie,  bridge 
or  trestle,  or  who  shall  place  upon  any  railroad  track 
any  obstruction  or  explosive  substance,  or  enter  into  any  ccxi- 
spiracy  therefor  with  the  design  of  stopping  a  train  for  the 
purpose  of  robbery  on  any  railway  in  the  State,  and  shall  there 
rob,  or  attempt  to  rob,  maim,  wotmd,  injure  or  kill  any  passen- 
ger, agent,  employe,  person  or  persons,  or  shall  rob  or  attempt 
to  rob  any  express  company,  mail  pouch,  baggage  or  car  of 
any  money  or  valuable  thing  whatsoever,  either  the  property 
of  such  company,  agent,  employe  or  passenger,  or  other  per- 
son, or  the  property  of  another  in  his  or  their  care  or  custody, 
shall  if  convicted,  be  guilty  of  train  robbery,  and  shall  be  pun- 
ished by  confinement  in  the  penitentiary  for  a  term  of  not  less 
than  fifteen  years. 

Approved — ^June  25,  1895.    P.  L.  290. 
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Av  Act  to  further  amend  an  act  approved  April  ninth,  one  thousand  eight 
hundred  and  seventy,  "requiring  railroad,  canal,  navigation  and  tele- 
graph companies  to  make  uniform  reports  to  the  Auditor-General," 
which  act  as  amended  by  the  act  of  April  thirteenth,  one  thousand 
eight  hundred  and  eighty^nine,  extended  its  provisions  to  telephone 
companies  and  conforming  to  the  requirements  of  the  Constitution 
provided  for  the  filing  of  such  reports  with  the  Secretary  of  Internal 
Affairs,  and  regulated  the  time  for  the  filing  of  the  same,  which  said 
act  is  now  further  amended  as  to  the  time  of  forwarding  blanks  for 
such  reports;  and  the  provisions  of  said  act  are  extended  to  include 
all  corporations  owning  or  operating  lines  of  railways,  canals,  trans* 
portation,  telegraphs,  or  telephones  located  in  whole  or  in  part  in 
Pennsylvania. 

Section  I.  That  the  Secretary  of  Internal  Affairs  be  and  he 
is  hereby  directed  to  cause  to  be  made  and  printed,  blank  forms 
for  the  annual  reports  of  the  several  railroad,  canal,  naviga- 
tion, telegraph  and  telephone  corporations  owning,  operating 
or  controlling  lines  of  railways,  transportation,  telegraphs, 
and  telephones  in  whole  or  in  part  in  Pennsylvania,  referred 
to  in  the  second  section  of  this  act,  and  the  said  Secretary  of 
Internal  Affairs  shall  forward  by  mail  or  otherwise  on  or  be- 
fore the  first  day  of  June  in  each  year,  to  each  of  said  corpora- 
tions, copies  of  said  forms ;  and  when  the  same  shall  have  been 
returned  to  the  said  Secretary  of  Internal  Affairs,  properly 
filled  out  and  executed  as  required  by  the  second  section  of  this 
act,  he  shall  cause  the  same  to  be  filed  in  the  Bureau  of  Rail- 
ways of  his  department,  and  published  in  book  form,  and  cause 
copies  of  said  report  to  be  transmitted  to  the  Governor  and  the 
members  of  the  Legislature,  on  or  before  the  fifteenth  day  of 
January  in  each  year  as  required  by  law. 

Section  2.  That  it  is  hereby  made  the  duty  of  each  railroad, 
canal,  navigation,  telegraph  and  telephone  company,  or  other 
corporation  owning,  operating  or  controlling  lines  or  works  in 
whole  or  in  part  within  the  limits  of  this  State,  to  make  out  and 
return  to  the  Secretary  of  Internal  Affairs  a  complete  report, 
according  to  the  form  to  be  prescribed  by  the  said  Secretary 
of  Internal  Affairs,  which,  among  other  things,  shall  embrace 
in  detail  the  operations  and  affairs  of  said  corporations,  during 
the  fiscal  year,  together  with  such  other  information  as  the 
Secretary  shall  direct  Said  report  shall  be  attested  by  the 
oath  or  affirmation  of  at  least  two  of  the  following  named  offi- 
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ccrs  of  the  company,  president,  general  manager,  superin- 
tendent, sequestrator,  secretary,  treasurer  and  auditor.  That 
said  report  shall  cover  the  transactions  of  each  of  said  corpora- 
tions for  the  fiscal  year  ending  on  the  thirtieth  day  of  June, 
each  year,  and  shall  be  filed  in  the  office  of  the  Secretary  of  In- 
ternal AflFairs  not  later  than  the  thirty-first  day  of  August  in 
each  year. 

Section  3.  That  every  such  railroad,  canal,  navigation,  tele- 
graph and  telephone  company,  or  other  corporation  owning, 
operating  or  controlling  lines  of  railway,  canal,  transportation, 
telegraph  or  telephone,  located  in  whole  or  in  part  in  Pennsyl- 
vania, that  shall  refuse  or  neglect  to  make  such  report  as  herein 
provided  and  at  the  time  specified  in  the  second  section  of  this 
act,  shall  be  liable  to  a  penalty  of  five  thousand  dollars  to  the 
use  of  the  Commonwealth  for  every  such  refusal  or  neglect,  to 
be  sued  for  and  recovered  as  debts  of  like  amotmt  are  or  may 
be  by  law  recoverable. 

Approved — ^April  19,  1897.  P.  L.  25.  Amending  Act  of 
April  13,  i889. 

Aw  Act  providing  for  the  making  of  a  sworn  copy  of  book  accotmts  kept 
by  any  common  carrier,  railroad  company,  chartered  storage  or  trans- 
portation company,  or  other  public  corporation  doing  business  within 
this  Commonwealth,  prima  facie  evidence  in  any  suit  or  action  in  which 
such  accounts  are  involved  in  an  issue  between  other  parties,  and  in 
the  result  of  which  such  common  carrier,  chartered  storage  or  trans- 
portation company,  or  other  public  corporation,  has  no  direct  or  pecuni- 
ary interest,  and  providing  compensation  to  such  common  carrier,  char- 
tered  company  or  public  corporation  in  such  sum  as  the  court  may 
order  and  direct  in  the  event  such  books  of  account  are  required  to 
be  produced. 

Section  i.  That  hereafter  in  any  suit  or  action  brought 
in  any  court  within  this  Commonwealth  in  which  the  ac- 
counts kept  by  any  common  carrier,  railroad  company, 
chartered  storage  or  transportation  company,  or  other  pub- 
lic corporation  doing  business  within  this  Commonwealth 
are  involved  in  an  issue  between  other  parties,  and  in  the  re- 
sult of  which  such  common  carrier,  railroad  company,  char- 
tered storage  or  transportation  company,  or  other  public  cor- 
poration, has  no  direct  or  pecuniary  interest,  a  copy  of  the 
books  of  account  of  original  entry  of  such  common  carrier, 
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railroad  company,  chartered  storage  or  transportation  com- 
pany, or  other  public  corporation,  under  the  oath  or  affirmation 
of  an  officer  or  employe  in  charge  of  the  books  of  such  com- 
mon carrier,  railroad  company,  chartered  storage  or  transpor- 
tation company,  or  other  public  corporation,  filed  within  ten 
days  of  the  date  of  the  trial  or  hearing  of  the  issue  in  said  suit 
or  action,  shall  be  and  become  prima  facie  evidence,  and  the 
books  of  such  common  carrier,  railroad  ccmipany,  chartered 
storage  or  transportation  company,  or  other  public  corporation 
shall  not  be  required  to  be  produced,  except  upon  the  allega- 
tion of  either  party  to  said  suit  or  action  of  specific  errors 
therein  or  omission  therefrom  in  writing  filed ;  and  in  case  the 
party  making  such  allegations  shall  fail  to  sustain  the  same 
when  said  books  are  produced,  if  required  shall  pay  to 
such  common  carrier,  railroad  company,  chartered  storage  or 
transportation  company,  or  other  public  corporation,  such  rea- 
sonable sum  as  the  court  may  order  and  direct  for  expenses  in- 
curred, and  loss  sustained  in  the  production  of  said  books, 
otherwise  the  said  company  or  corporation  shall  not  be  entitled 
to  any  compensation. 
Approved — May  25,  1897.    P.  L.  82. 

Ah  Act  for  the  better  protection  of  game  and  game  mammals,  game  birds, 
song  and  insectivorous  birds,  limiting  the  number  of  game  birds  and 
game  mammals  to.be  killed  by  any  one  person  in  one  day  or  in  one 
season,  prohibiting  the  sale  of  the  game  and  the  shipment  thereof  out 
of  the  State,  and  providing  penalties  for  the  violation  thereof. 

Section  6.  It  shall  not  be  lawful  for  any  person  or  persons, 
railroad  company,  express  company,  stage  driver  or  any  com- 
pany or  corporation,  or  person  or  persons  acting  in  the  capacity 
of  a  common  carrier,  their  officers  or  employes,  to  knowingly 
receive  for  transportation  or  transport  or  remove  beyond  the 
limits  of  the  State  any  of  the  game  birds  or  game  mammals 
mentioned  in  this  act. 

Approved — ^June  4,  1897.     P.  L.  123. 

An  Act  providing  for  the  payment  to  the  county  or  counties  of  the  moneys 

or  bonus  which  any  foreign  railway  corporation  is  required  to  pay 

into  the  State  Treasury  for  the  right  to  pass  through  said  county  or 

counties,  and  by  which  payment  such  foreign  railway  corporation  is 

■    relieved  from  local  taxation. 
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Section  i.  That  wherever  by  provision  of  law  a  rail- 
way corporaticMi  of  any  other  State  is  required  to  pay 
a  bonus  into  the  State  Treasury  for  the  right  of  passing 
through  one  or  more  counties  of  this  Comm(Miwealth,  and  by 
virtue  of  the  pa3rment  of  such  bonus  is  relieved  from  the  pay- 
ment of  local  taxes  in  the  district  through  which  its  lines  are 
located^  the  money  so  paid  into  the  State  Treasury  shall  be 
paid  to  the  county  or  counties  through  which  said  lines  are  lo- 
cated, and  the  county  commissicMiers  shall  have  discretionary 
authority  to  use  the  same  for  county  purposes,  or  to  divide  the 
whole  or  any  part  thereof  among  the  districts  in  their  respec- 
tive counties  for  the  purpose  of  relieving  such  districts  from 
the  oppressive  taxation  that  exists  on  account  of  the  exempticxi 
of  the  property  of  such  foreign  railway  corporations  from 
local  taxation. 

Section  2.  On  receipt  of  the  bonus  or  money  referred  to  by 
the  State  Treasurer,  it  shall  be  the  duty  of  the  Auditor  General 
to  draw  his  warrant  upon  the  State  Treasurer  for  the  amount 
thereof,  said  warrant  to  be  made  to  the  order  of  the  treasurer 
of  the  county  through  which  said  foreign  railway  corporation 
has  located  its  lines :  Provided  that  where  such  foreign  rail- 
way corporation  has  located  its  lines  through  more  than  one 
county,  the  money  or  bonus  aforesaid  shall  be  divided  among 
the  counties,  the  division  being  made  in  proportion  to  the  as- 
sessed valuation  of  the  real  estate  of  said  counties,  and  the 
warrants  of  the  Auditor  General  shall  be  drawn  in  accordance 
with  such  divisions. 

Section  3.  All  acts  or  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  be  and  the  same  are  hereby  repealed. 

Approved — May  11,  1899.     P-  L.  289. 

An  Act  creating  and  defining  the  offence  of  disorderly  conduct  by  persons 
on  railroad  and  railway  cars,  public  or  private  parks,  and  picnic 
grounds  kept  for  the  amusement  of  the  public  in  this  Commonwealth, 
and  fixing  the  penalties  for  the  commission  of  such  offence. 

Section  i.  That  if  any  person  or  persons  shall  wilfully 
make  or  cause  to  be  made  any  loud,  boisterous  and  un- 
seemingly  noise,  or  by  using  obscene  or  profane  language 
disturb  and  annoy  any  one  who  shall  be  passengers  upon 
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any  railroad  or  railway  car,  or  who  may  be  visitors  at  any  pub- 
lic or  private  park,  or  picnic  grounds  kept  for  the  amusement 
of  the  public  in  this  Commonwealth,  whereby  through  such 
conduct  the  public  peace  is  broken  or  disturbed  or  the  public 
annoyed,  he,  she  or  they  shall  be  guilty  of  the  offence  of  dis- 
orderly conduct ;  and  upon  conviction  thereof  before  any  mag- 
istrate, justice  of  the  peace,  alderman,  mayor,  or  burgess,  shall 
be  sentenced  to  pay  the  cost  of  prosecution,  and  to  forfeit  and 
pay  a  fine  not  exceeding  ten  dollars ;  and  in  default  of  the  pay- 
ment thereof,  shall  be  committed  to  and  imprisoned  in  the 
county  jail  of  the  proper  county  for  a  period  not  exceeding 
thirty  days. 

Section  2.  It  shall  be  the  duty  of  all  magistrates,  justices  of 
the  peace,  aldermen,  mayors,  and  burgesses  to  pay  over  to  the 
treasurer  of  their  respective  counties  all  fines  or  forfeits  col- 
lected by  virtue  of  this  act,  quarterly,  on  or  before  the  first 
Monday  of  March,  June,  September,  and  December  of  each 
year,  and  at  the  expiration  of  their  term  of  office. 

Approved — May  21,  1901.     P.  L.  286. 

An  Act  in  relation  to  abandonment  of  portions  of  railroads. 

Section  i.  That  if  any  railroad  company  shall  here- 
after, for  a  period  of  six  consecutive  months,  omit  to 
operate  any  portion  or  portions  of  its  railroad,  such  railroad 
company  shall  be  deemed  to  have  abandoned,  and  shall  not 
have  the  right  to  maintain  and  operate,  such  portion  or  por- 
tions, but  shall  be  confined  in  the  exercise  of  its  franchises  to 
the  remaining  portion  or  portions  of  its  railroad :  Provided, 
however,  That  this  act  shall  not  apply  to  passenger  railway 
companies,  whether  surface,  elevated  or  underground  roads. 

Approved — March  5,  1903.    P.  L.  13. 

An  Act  to  prevent  and  punish  the  stealing  of  wire  forming  part  of  a  line 
for  the  trans.mi88io»  of  electricity. 

Section  i.  That  if  any  person  shall  steal  or  attempt  to  steal, 
or  cut  or  break  with  intent  to  steal,  any  wire  forming  part  of  the 
line  or  system  of  any  telegraph  company,  telephone  company, 
electric  light  company,  electric  traction  company,  electric  rail- 
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way,  or  of  any  other  company,  individual,  partnership,  or  cor- 
poration, engaged  in  transmitting  electricity  by  wire  for  any 
purpose ;  or  shall  be  accessory,  before  or  after  the  fact,  to  such 
stealing,  attempt  to  steal,  or  cutting  or  breaking  with  intent  to 
steal,  any  such  wire;  such  person  shall  be  deemed  guilty  of  a 
felony,  and,  being  thereof  ccmvicted,  shall  be  sentenced  to  pay  a 
fine  not  exceeding  five  hundred  dollars  and  to  undergo  an  im- 
prisonment, by  separate  or  solitary  confinement  at  labor,  not  ex- 
ceeding seven  years. 

Approved — ^March  8,  1905.     P.  L.  33. 

Air  Act  authorizing  vacation  of  puUic  highways  at  g^rade  crossings  over 
railroads,  and  the  opening  of  undergrade  or  overgrade  crossings  in 
lieu  thereof,  by  the  court  of  quarter  sessions. 

Whereas,  The  vacation  of  grade  crossings  over  railroads, 
and  substitution  of  undergrade  or  overgrade  crossings,  will 
prevent  destruction  of  life  and  property,  and  is  demanded  by 
public  policy ;  but,  owing  to  the  laws  of  the  State  relating  to 
opening  and  vacating  of  public  highways,  is  attended  with  de- 
lays, and  is  often  impracticable ;  therefore : 

Section  i.  That  wherever  any  railroad  is  or  shall  be  crossed 
at  grade  by  a  public  road,  street,  or  highway,  and  the  railroad 
company  shall  have  constructed  or  shall  construct,  or  there 
shall  have  been  or  shall  be  constructed  by  others,  with  such 
company's  consent,  an  tmdergrade  subway  or  an  overgrade 
bridge  or  crossing,  sufficiently  near  said  public  crossing  to  rea- 
sonably accommodate  the  traveling  public,  the  Court  of  Quarter 
Sessions  of  the  county  in  which  the  said  crossing  exists,  upon 
petition  of  said  railroad  company  or  other  persons,  may,  if 
satisfied  that  said  undergrade  subway  or  overgrade  bridge  or 
crossing  reasonably  accommodates  the  traveling  public,  after 
notice  to  any  corporation  using  or  occupying  or  authorized  to 
use  or  occupy  the  street,  proposed  to  be  vacated,  with  tracks, 
wires,  pipes  or  conduits,  and,  by  rule  to  show  cause,  to  the  su- 
pervisors if  the  said  crossing  is  in  a  township,  or  to  the  burgess 
or  mayor  if  said  crossing  is  in  a  borough  or  city,  and  after  tes- 
timony, taken  either  in  open  court  or  by  deposition,  as  the  court 
may  direct,  order  that  said  road,  street,  or  highway  where  it 
crosses  said  railroad  at  grade,  and  its  approaches  on  both  sides, 
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shall  be  vacated,  and  that  the  said  undergrade  crossing  or  sub- 
way or  the  overgrade  bridge  or  crossing  and  its  approaches 
on  both  sides,  substituted  therefor,  shall  be  a  public  highway, 
and  be  maintained  by  the  proper  authorities ;  and  any  company 
which  had  rights  in  or  upon  the  street  so  vacated  shall  have, 
and  be  permitted  to  exercise,  the  same  rights  upon  said  streets, 
highways,  bridges,  and  subways  so  opened,  and  to  connect  the 
same  with  its  system  without  obtaining  further  authority  or 
consent. 

Section  2.  All  acts  or  parts  of  acts  in  any  manner  conflicting 
with  the  provisions  of  this  act  are  hereby  repealed. 

Approved — ^April  22,  1905.     P.  L.  295. 
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An  Act  to  provide  for  the  incorporation  and  regulation  of  ship  canal  com- 
panies to  connect  the  great  lakes  with  points  on  navigable  rivers  of 
this  Conunonwealth. 


Section  22.  No  canal  corporation  organized  or  operated 
under  this  act,  nor  the  lessees,  purchasers  or  managers  of  any 
such  corporation,  shall  consolidate  the  stock,  franchises  or 
property  of  such  corporation  with  any  railroad  or  other  canal 
corporation  owning  a  parallel  or  competing  line,  nor  shall  such 
canal  corporation  lease,  purchase,  or  in  any  way  control,  or  be 
leased,  purchased  or  controlled,  directly  or  indirectly,  by  any 
corporation  owning  or  representing  a  parallel  or  competing 
line  of  transportation,  nor  shall  any  officer  of  such  corporation 
be  an  officer  of  any  railroad  or  other  canal  corporation  owning 
a  parallel  or  competing  line,  and  the  question  whether  such 
canals  or  railroads  are  parallel  or  competing  lines,  and  whether 
any  such  control  as  is  hereby  prohibited  has  been  established, 
directly  or  indirectly,  shall,  when  demanded  by  the  party  com- 
plainant, be  decided  by  a  jury  upon  proof  and  judgment  of 
any  such  consolidation,  lease,  purchase  or  control,  direct  or  in- 
direct, of  parallel  and  competing  lines  as  is  hereby  prohibited, 
514 


STATUTES-— CONSOLIDATION,  MERGER,  ETC.  515 

the  officers,  managers  and  directors  by  whom  such  prohibited 
act  is  performed  or  carried  out,  shall  each  be  subject  to  a  fine 
of  one  htmdred  dollars  for  each  day  that  such  prohibited  consol- 
idation,  lease,  purchase  or  control  is  in  force  or  effect ;  and  any 
person  injured  thereby  shall  be  entitled  to  recover  from  the 
corporation  offending,  damages  to  three  times  the  amount  of 
pecuniary  loss  shown  upon  the  second  judgment  or  conviction 
showing  such  consolidation,  lease,  purchase  or  control  of  any 
canal  corporation  by  parallel  and  competing  railroads  or  canals, 
then  all  shares  of  such  corporation  by  the  ownership  of  which 
such  prohibited  consolidation,  lease,  purchase  or  control,  is 
effected  or  maintained  shall  be  forfeited  to  the  State;  and  it 
shall  be  the  duty  of  the  Attorney  General  to  enforce  such  for- 
feiture by  the  proper  proceedings.  In  case  of  such  forfeiture 
of  the  shares  of  any  canal  corporation  for  violation  of  this  sec- 
tion, the  minority  stockholders  upon  proof  of  their  innocence 
of  and  protest  against  such  prohibited  consolidation  or  con- 
trol, shall  be  permitted  to  independently  control  and  manage 
the  property  of  such  canal.  The  State  shall  receive  all  divi- 
dends or  profits  on  the  forfeited  shares,  but  such  shares  for- 
feited to  and  owned  by  the  State  shall  not  be  voted  at  the  elec- 
tions for  directors  or  officers  of  such  canal  corporations,  un- 
less the  property  of  such  corporation  is  previously  acquired  by 
the  State  for  legal  compensation,  to  be  divided  among  all  share- 
holders in  proportion  to  their  ownership  of  shares,  the  State 
receiving  its  proper  proportion  of  such  compensation  for  all 
shares  forfeited  and  held  by  it  under  this  provision.  Any  con- 
tract, agreement,  arrangement,  understanding  or  ownership 
of  stock,  personally  or  by  agents  or  otherwise,  in  any  canal 
corporation  organized  or  operated  under  this  act,  by  which  the 
property  of  such  corporation  shall  fail  to  be  operated  as  an  in- 
dependent and  competing  route  of  transportation,  shall  be  held 
to  be  a  violation  of  this  section  and  subject  to  the  penalties 
and  forfeitures  hereinbefore  presented. 

Approved — ^June  24,  1895.     P-  L.  221.     This  act  applies 
only  to  ship  canals. 

An  Act  to  authorize  and  empower  any  railroad  corporation  of  this  Com- 
monwealth, which  shall  own  at  least  two-thirds  of  the  whole  capital 
stock  of  any  other  like  corporation  of  this  Commonwealth,  and  shall 
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have  a  railroad  connecting  with  the  railroad  of  the  latter,  to  acquire 
the  franchises,  property,  rights  and  credits  of  the  latter. 

Section  i.  That  it  shall  be  lawful  for  any  railroad 
corporation  of  this  Commonwealth,  having  a  railroad  con- 
necting with  that  of  any  other  like  corporation,  and  own- 
ing at  least  two-thirds  of  the  capital  stock  of  the  latter,  to  ac- 
quire in  the  manner  hereinafter  provided,  and  thereafter  be 
possessed  of,  own,  hold,  exercise  and  enjoy,  all  the  franchises, 
corporate  property,  rights  and  credits  then  possessed,  owned, 
held  or  exercised,  by  said  last  mentioned  vendor  corporation. 

Section  2.  Such  acquisition  shall  be  affected  in  the  manner 
and  upon  the  conditions  hereinafter  stated,  to  wit : 

First.  The  corporations  shall,  pursuant  to  resolution  duly 
adopted  by  the  directors  of  each,  make  and  execute  under  their 
respective  corporate  seals,  duly  attested,  an  agreement  provid- 
ing for  such  acquisition  and  sale,  specifying  all  essential  de- 
tails, terms,  stipulations  and  conditions  thereof,  and  particu- 
larly showing  the  number  of  outstanding  shares  of  capital 
stock  of  the  vendor  corporation,  the  amount  fixed  as  the  price 
or  value  per  share  thereof,  and  the  mode  by  which  the  respec- 
tive holders  shall  receive  payment  for  the  same,  and  with  a 
map  of  the  railroad  to  be  acquired  thereunder,  annexed  and 
made  part  thereof. 

Second.  Said  agreement,  after  due  notice  is  given  all  direc- 
tors of  such  corporation  or  corporations,  shall  be  submitted 
for  approval  or  disapproval  to  the  stockholders  of  each  cor- 
poration at  separate  meetings,  either  annual  or  special,  duly 
convened,  and  if  said  agreement  shall  be  approved  by  a  ma- 
jority of  the  stockholders  of  each  corporation,  present  at  such 
meeting,  then  that  fact  shall  be  certified  by  the  secretary  of  each 
corporation  under  its  corporate  seal,  and  a  copy  of  the  agree- 
ment, with  said  certificates  attached,  shall  be  filed  in  the  office 
of  the  Secretary  of  the  Commonwealth ;  and  immediately  upon 
the  filing  thereof  all  the  corporate  rights,  franchises  and  privi- 
leges, and  all  the  corporate  property,  real,  personal  and  mixed, 
rights  and  credits,  owned,  possessed,  held,  used,  or  otherwise 
exercised  by  the  vendor  corporation,  shall  (subject,  however, 
to  full  payment,  in  the  manner  prescribed  by  said  agreement, 
of  the  stipulated  price  or  value  of  the  whole  capital  stock  of 
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said  vendor  corporation,)  become  and  be  vested  in  the  acquir- 
ing corporation,  subject  to  all  the  debts,  liabilities  and  duties 
of  said  vendor  corporation,  and  shall  thereafter  be  possessed, 
held,  used,  exercised  and  enjoyed  by  said  acquiring  corpora- 
tion, as  fully  completely  and  absolutely  in  all  respects 
as  the  same  had  been  theretofore  owned,  held,  ex- 
ercised and  enjoyed  by  said  vendor  corporation;  and  said 
acquiring  corporation  may  also,  with  respect  to  the 
property  so  acquired,  have,  exercise  and  enjoy  all  the 
rights,  powers,  privileges  and  franchises  which  it  has  and  may 
exercise  respecting  its  other  railroads  and  property.  Upon  the 
filing  in  the  office  of  the  Secretary  of  the  Commonwealth  of 
said  copy  of  agreement  and  attached  certificates,  as  herein  re- 
quired, the  capital  stock  of  said  vendor  corporation  shall  be 
wholly  extinguished  by  payment,  in  the  mode  prescribed  in 
said  agreement,  of  the  stipulated  price  or  value  thereof,  and  all 
certificates  representative  thereof  shall  be  delivered  to  the  ac- 
quiring corporation  for  ipunediate  cancellation,  and  all  the  cor- 
porate rights,  franchises,  privileges  and  property  of  every  kind, 
acquired  under  said  agreement,  shall  thereafter  be  represented 
by  the  capital  stock  of  the  acquiring  corporation,  and  there- 
upon the  corporate  existence  of  the  said  vendor  corporation 
shall  terminate. 

Section  3.  That  the  copy  of  said  agreement  with  said  certi- 
ficates attached,  filed  in  the  office  of  the  Secretary  of  the  Com- 
monwealth, shall  be  evidence  of  the  lawful  holding  of  the  meet- 
ings of  stockholders  of  each  corporation,  and  of  the  due  appro- 
val of  the  said  agreement  as  required  by  this  act,  as  well  as  the 
precedent  action  of  the  directors  of  each  approving  thereof.  If 
any  stockholder  or  stockholders  of  the  railroad  corporation, 
whose  franchises,  corporate  property,  rights  and  credits  are 
acquired  under  said  agreement,  shall  be  dissatisfied  with  said 
acquisition,  and  the  terms  and  conditions  thereof  contained  in 
said  agreement,  then  it  shall  and  may  be  lawful  for  any  such 
stockholder  or  stockholders,  within  thirty  days  after  the  filing 
of  said  agreement  in  the  office  of  the  Secretary  of  the  Com- 
monwealth, to  apply  by  petition  to  the  Court  of  Common  Pleas 
of  the  county  in  which  the  chief  office  of  the  said  last  men- 
tioned company  may  be  situated  to  appoint  three  disinterested 
persons  to  estimate  and  appraise  the  damage,  if  any,  which 
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such  Stockholder  or  stockholders  shall  suffer  or  sustain  by  rea- 
son of  the  purchase  and  acquisition  provided  for  by  said  agree- 
ment, and  whose  award,  or  that  of  a  majority  of  them,  when 
confirmed  by  the  said  court,  shall  be  final  and  conclusive ;  and 
the  persons,  so  appointed,  shall  also  appraise  the  share  or  shares 
of  said  stockholders  in  the  said  company,  at  the  market  value 
thereof,  without  regard  to  any  depreciation  resulting  from  said 
purchase  and  acquisition,  and  the  said  company  may,  at  its 
election,  either  pay  to  the  said  holder  the  amount  of  damages 
so  found  or  the  value  of  the  stock  so  ascertained,  and  upon 
payment  of  the  value  of  the  stock,  as  aforesaid,  the  same  shall 
be  transferred  to  and  be  vested  in  said  acquiring  company. 

Section  4.  In  connection  with  and  upon  consummation  of 
such  acquisition,  as  aforesaid,  the  acquiring  company  may  is- 
sue its  own  then  authorized  capital  stock  or  its  own  bonds, 
either  or  both,  at  not  less  than  the  par  or  face  value  thereof,  to 
such  amount  as  may  be  required  by  said  agreement,  or  as  may 
be  found  otherwise  necessary  for  paying  and  esctinguishing  the 
outstanding  capital  stock  and  bonded  indebtedness,  or  either, 
of  the  corporation  whose  rights,  property  and  franchises  are 
so  acquired. 

Approved — March  22,  1901.    P.  L.  53. 

An  Act  to  enforce  the  provisions  of  section  four  of  article  seventeen  of  the 
Constitution. 

Section  i.  That  no  railroad,  canal  or  other  corpora- 
tion of  this  State,  or  the  lessees,  purchasers  or  managers 
of  any  such  railroad  or  canal  corporation,  shall  consoli- 
date the  stock,  prc^rty  or  franchises  of  such  corporation 
with,  or  lease  or  purchase  the  works  or  franchises  of,  or  hold 
a  majority  of  the  stock  of,  or  in  any  other  way  ccMitrol,  any 
other  railroad  or  canal  corporation,  organized  under  the  laws 
of  this  State,  owning  or  having  under  its  control  within  this 
State  a  parallel  or  competing  line ;  nor  shall  any  officer  of  such 
railroad  or  canal  corporation  of  this  State  act  as  an  officer  of 
any  other  railroad  or  canal  corporation  of  a  parallel  or  com- 
peting line;  and  the  question  whether  railroads  or  canals  are 
parallel  or  competing  lines  shall,  when  demanded  by  the  party 
complainant,  be  decided  by  a  jury  as  in  other  civil  issues: 
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Provided,  That  none  of  the  prohibitions  of  this  act  shall  apply 
where  one  railroad  or  canal  corporation  owns  a  majority  of  the 
Stock  of  another  railroad  or  canal  corporation,  which  it  held 
before  the  adoption  of  the  present  Constitution,  nor  where  a 
railroad  corporation  has  furthered  or  shall  further  the  con- 
struction of  a  line  parallel  and  competing  with  its  own,  by  sub- 
scribing to  a  majority  of  the  stock  of  a  corporation  organized 
for  that  purpose. 

Section  2.  That  any  violation  or  attempted  violation  of  the 
provisions  of  this  act  may  be  attacked  or  restrained  by  appro- 
priate proceedings  at  law  or  in  equity,  at  the  instance  of  the 
Commonwealth  acting  through  the  Attorney  General,  and  that 
any  such  violation  shall  also  constitute  a  misdemeanor,  for 
which  the  offending  corporation,  as  well  as  the  president,  vice 
president  and  members  of  the  board  of  directors  participating 
therein,  may  be  indicted  and  punished,  separately  or  collec- 
tively. 

Approved — April  4,  1901.    P.  L.  61.  ^ 

■  •  ■  ■ 

An  Act  supplementary  to  an  act,  entitled  "An  act  to  provide  for  the  incor- 
poration and  regulation  of  certain  corporations/'  approved  the  twenty- 
ninth  day  of  April,  one  thousand  eight  hundred  and  seventy-four; 
providing  for  the  merger  and  consolidation  of  certain  corporations. 

Section  i.  That  it  shall  be  lawful  for  any  corporation 
now  or  hereafter  organized  under,  or  accepting  the  pro- 
visions, of  the  act,  entitled  "An  Act  to  provide  for  the  in- 
corporation and  r^^lation  of  certain  corporations,"  approved 
April  twenty-ninth,  one  thousand  eight  hundred  and  seventy- 
four,  or  of  any  of  the  supplements  thereto,  or  of  any  other 
act  of  Assembly  authorizing  the  formation  of  corporations,  to 
buy  and  own  the  capital  stock  of,  and  to  merge  its  corporate 
rights,  powers  and  privileges  with  and  into  those  of,  any  other 
corporation,  so  that  by  virtue  of  this  act  such  corporations  may 
consolidate,  and  so  that  all  the  property,  rights,  franchises  and 
privileges  than  by  law  vested  in  either  of  such  corporations, 
so  merged,  shall  be  transferred  to  and  vested  in  the  corpora- 
tion into  which  such  merger  shall  be  made:  Provided,  That 
nothing  in  this  act  shall  be  construed  so  as  to  permit  railroad^ 
canal,  telegraph  companies,  which  own,  operate  or  in  any  way 
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control  parallel  or  competing  roads,  canals  or  lines,  to  merge 
or  combine:  And  proirided  further,  That  any  corporadon 
formed  for  the  purpose  of  carrying  on  any  manufacturing 
business  under  the  seventeenth  or  eighteenth  clause  of  section 
two  of  an  act,  entitled  ''An  act  to  provide  for  the  incorporation 
and  r^^lation  of  certain  corporations,"  approved  April  twen- 
ty-ninth, one  thousand  eight  himdred  and  seventy-four,  with 
the  powers  conferred  by  section  thirty-eight  or  section  thirty- 
nine  of  said  act,  may  be  merged  and  consolidated,  under  the 
provisions  of  this  act,  with  any  other  corporation  formed  for 
any  purpose  provided  for  in  either  the  seventeenth  or  eigh- 
teenth clause  of  section  two  of  the  act  above  cited ;  but  nothing 
in  this  act  contained  shall  extend  or  enlarge  beyond  its  former 
territorial  limits  the  exclusive  franchise  of  any  gas  or  water 
company. 

Section  2.  Said  merger  or  ccxisolidation  shall  be  made  under 
the  conditions,  provisions  and  restrictions,  and  with  the  powers 
herein  set  forth,  to  wit : 

I.  The  directors  of  each  corporation  may  enter  into  a  joint 
agreement,  under  the  corporate  seal  of  each  corporation,  for 
the  merger  and  consolidation  of  said  corporations ;  prescribing 
the  terms  and  conditions  thereof,  the  mode  of  carrying  the 
same  into  effect,  the  name  of  the  new  corporation,  the  number 
and  names  of  the  directors  and  other  officers  thereof,  and  who 
shall  be  the  first  directors  and  officers  and  their  places  of  resi- 
dence, the  number  of  shares  of  the  capital  stock,  the  amount  or 
par  value  of  each  share,  and  the  manner  of  converting  the 
capital  stock  of  each  of  said  corporations  into  the  stock  of  the 
new  corporation,  and  how  and  when  directors  and  officers 
shall  be  chosen,  with  such  other  details  as  they  shall  deem 
necessary  to  perfect  the  said  consolidation  and  merger ;  but  said 
agreement  shall  not  be  effective  unless  the  same  shall  be  ap- 
I»'oved  by  the  stockholders  of  said  corporations,  in  the  manner 
hereinafter  provided. 

II.  Said  agreement  shall  be  submitted  to  the  stockholders 
of  each  of  said  corporations,  at  separate  special  meetings,  of 
the  time,  place  and  object  of  which  respective  meetings  due 
notice  shall  be  given  by  publication,  once  a  week  for  two  suc- 
cessive weeks  before  said  respective  meetings,  in  at  least  one 
newspaper  in  the  county  or  each  of  the  counties  in  which  the 
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principal  offices  of  said  respective  corporations  shall  be  situate ; 
and  at  said  meetings  the  said  agreement  of  the  directors  shall 
be  considered,  and  a  vote  of  the  stockholders  in  person  or  by 
proxy  shall  be  taken,  by  ballot^  for  the  adoption  or  rejection 
of  the  same^  each  share  of  stock  entitling  the  holder  thereof  to 
one  vote ;  and  if  a  majority  in  amount  of  the  entire  capital  stock 
of  each  of  said  corporations  shall  vote  in  favor  of  said  agree- 
ment, merger  and  consolidation,  then  that  fact  shall  be  certi- 
fied by  the  secretary  of  each  corporation,  under  the  seal  thereof, 
and  said  certificates,  together  with  the  said  agreement  or  a 
copy  thereof,  shall  be  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth,  whereupon  the  said  agreement  shall  be  deemed 
and  taken  to  be  the  act  of  consolidation  of  said  corporations. 

Section  3.  Upon  the  filing  of  said  certificates  and  agreement, 
or  copy  of  agreement,  in  the  office  of  the  Secretary  of  the  Com- 
monwealth, the  said  merger  shall  be  deemed  to  have  taken 
place,  and  the  said  corporations  to  be  one  corporation  under 
the  name  adopted  in  and  by  said  agreement,  possessing  all  the 
rights,  privileges  and  franchises  theretofore  vested  in  each 
of  them,  and  all  the  estate  and  property,  real  and  personal,  and' 
rights  of  action  of  each  of  said  corporations,  shall  be  deemed 
and  taken  to  be  transferred  to  and  vested  in  the  said  new  cor- 
poration without  any  further  act  or  deed :  Provided,  That  all 
rights  of  creditors  and  all  liens  upon  the  property  of  each  of 
said  corporations  shall  continue  unimpaired,  and  the  respec- 
tive constituent  corporations  may  be  deemed  to  be  in  existence 
to  preserve  the  same ;  and  all  debts,  duties  and  liabilities  of  each 
of  said  constituent  corporations  shall  thenceforth  attach  to  the 
said  new  corporation,  and  may  be  enforced  against  it  to  the 
same  extent  and  by  the  same  process  as  if  said  debts,  duties 
and  liabilities  had  been  contracted  by  it.  But  such  merger 
and  consolidation  shall  not  be  complete,  and  no  such  consoli- 
dated corporation  shall  do  any  business  of  any  kind,  until  it 
shall  have  first  obtained  from  the  Governor  of  the  Common- 
wealth new  Letters  Patent,  'and  shall  have  paid  to  the  State 
Treasurer  a  bonus  of  one-third  of  one  per  centum  upon  all  its 
capital  stock  in  excess  of  the  amount  of  capital  stock  of  the 
several  corporations  so  consolidating,  upon  which  the  bonus 
required  by  law  had  been  theretofore  paid. 

Section  4.  A  certified  copy  of  said  certificate  and  agreement, 
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or  copy  of  agreement,  so  to  be  filed  in  the  office  of  the  Secre- 
tary of  the  Commonwealth,  shall  be  evidence  of  the  lawful 
holding  and  action  of  such  meetings,  and  of  the  merger  and 
consolidation  of  said  corporations. 

Section  5.  If  any  stockholder  or  stockholders  of  any  cor- 
poration which  shall  beccxne  a  party  to  an  agreement  of  merger 
and  consolidation  hereunder,  shall  be  dissatisfied  with  or  object 
to  such  consolidation,  and  shall  have  voted  against  the  same 
at  the  stockholders'  meeting,  it  shall  and  may  be  lawful  for  any 
such  stockholder  or  stockholders,  within  thirty  days  after  the 
adoption  of  said  agreement  of  merger  and  consolidation  by 
the  stockholders  as  herein  provided,  and  upon  reasonable  no- 
tice to  said  corporation,  to  apply  by  petition  to  any  Court  of 
Common  Pleas  of  the  county  in  which  the  chief  office  of  such 
corporation  may  be  situate,  or  to  a  judge  of  said  court  in  vaca- 
tion, if  no  such  court  sits  during  said  period,  to  appoint  three 
disinterested  persons  to  estimate  and  appraise  the  damages,  if 
any,  done  to  such  stockholder  or  stockholders  by  said  consoli- 
dation. Upon  such  petition,  it  shall  be  the  duty  of  said  court, 
or  judge,  to  make  such  appointment;  and  the  award  of  the 
persons  so  appointed,  or  of  a  majority  of  them,  when  con- 
firmed by  the  said  court,  shall  be  final  and  conclusive ;  and  the 
persons  so  appointed  shall  also  appraise  the  share  or  shares  of 
said  stockholders  in  the  said  corporation,  at  the  full  market 
value  thereof,  without  regard  to  any  appreciation  or  deprecia- 
tion in  consequence  of  the  said  consolidation,  which  appraise- 
ment, when  confirmed  by  the  said  court,  shall  be  final  and  con- 
clusive; and  the  said  corporation  may,  at  its  election,  either 
pay  to  the  said  stockholder  or  stockholders  the  amount  of 
damages  so  found  and  awarded,  if  any,  or  the  value  of  the 
stock  so  ascertained ;  and  upon  the  pa}mient  of  the  value  of  the 
stock  as  aforesaid,  the  said  stockholder  or  stockholders  shall 
transfer  the  stock  so  held  by  them  to  the  said  corporation,  to 
be  disposed  of  by  the  directors  thereof  or  to  be  retained  for 
the  benefit  of  the  other  stockholders ;  and  in  case  the  value  of 
said  stock,  as  aforesaid,  shall  not  be  so  paid  within  thirty  days 
after  the  said  award  shall  have  been  confirmed  by  said  court, 
the   damages   so    found   and   confirmed    shall   be   a   judg- 
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ment  against  said  corporation,  and  may  be  collected  as  other 
judgments  in  said  court  are  by  law  recoverable. 
Approved — ^May  29,  1901.    P.  L»  349. 

Ax  Act  to  amend  an  act,  entitled  "An  act  authorizing  railroad  and  other 
transportation  corpoi^tions  of  this  State  to  acquire,  hold,  dispose  of, 
and  guarantee  the  stock  and  securities  of  certain  other  corporations  of 
this  State  or  elsewhere^"  approved  April  fourth,  one  thousand  nine 
hundred  and  one. 

Section  i.  That  it  shall  be  lawful  for  any  railroad 
or  other  transportation  corporation  created  by  or  existing 
under  the  laws  of  this  G>mmonwealth,  from  time  to  time 
to  acquire,  own  and  hold,  pledge,  sell,  or  otherwise  dispose  of, 
the  stock,  bonds  and  other  securities,  or  either,  and  to  guar- 
antee the  stock,  bonds  and  other  securities,  or  either,  of  any 
corporation  of  this  Commonwealth  or  elsewhere,  engaged  in 
the  business  of  transportation,  either  on  land  or  water,  or 
owning  an  actual  majority  of  the  stock  entitled  to  vote  of  any 
corporation  so  engaged,  and  also  of  any  other  wardiouse,  stor- 
age, elevator  or  terminal  company,  whose  business  is  inciden- 
tal to  the  business  of  transportation  in  which  the  purchasing 
or  guaranteeing  corporation  shall  be  authorized  to  engage. 

Approved — ^April  23,  1903.  P.  L.  280.  Amending  Act  of 
April  4,  1901. 

An  Act  providing  for  the  voting  of  shares  of  stock  in  corporations  in  this 
Commonwealth,  held  by  executors,  administrators,  guardians,  and  trus- 
tees, and  the  manner  of  voting  the  same. 

Section  i.  That  from  and  after  the  passage  of  this  act,  ex- 
ecutors, administrators,  guardians,  and  trustees,  whether  cre- 
ated by  last  will  and  testament  or  by  decree  of  the  proper  court^ 
shall  have  the  same  right  and  power,  either  in  person  or  by 
proxy,  at  all  corporate  meetings,  to  vote  any  and  all  shares  of 
stock,  by  them  held  in  such  fiduciary  capacity,  in  any  corpora- 
tion in  this  Commonwealth  or  organized  under  the  laws  of  the 
same,  as  the  deceased,  or  legal  owner  thereof  had  in  his  .life- 
time or  during  his  legal  ownership  thereof.  And  where  such 
stock  is  certified,  or  stands  on  the  books  of  such  corporation 
in  the  name  of,  or  has  passed  by  operation  of  law  or  by  virtue 
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of  any  last  will  and  testament  to,  more  than  two  such  execu- 
tors, administrators,  guardians  or  trustees,  and  dispute  shall 
arise  among  them,  the  said  shares  of  stock  shall  be  voted  by  a 
majority  of  such  executors,  administrators,  guardians  and  trus- 
tees, and  in  such  manner  and  for  such  purposes  as  such  major- 
ity shall  authorize,  direct  or  desire  the  same  to  be  voted. 
Approved — ^March  i6,  1905.     P.  L.  42. 


An  Act  to  amend  the  first  section  of  an  act,  entitled  "An  act  to  provide  for 
the  manner  of  reducing  the  capital  stock  of  corporations,"  approved 
the  eighth  day  of  Jun^  Anno  Domini  one  thousand  eight  hundred 
and  ninety-three  (1893) ;  extending  the  provisions  of  the  said  act  to 
all  corporations  created  by  general  or  special  law,  and  repealing  all  acts 
or  parts  of  acts  inconsistent  therewith. 

Section  i.  That  the  first  section  of  an  act,  entitled  "An  Act 
to  provide  for  the  manner  of  reducing  the  capital  stock  of  cor- 
porations/' approved  the  eighth  day  of  June,  Anno  Domini 
one  thousand  eight  hundred  and  ninety-three  (1893),  which 
reads  as  follows : 

"Section  i.  Be  it  enacted,  &c.,  That  the  capital  stock  of  any 
corporation  may  be  reduced,  from  time  to  time,  by  the  con- 
sent of  the  persons  or  bodies  corporate  holding  the  larger 
amount  in  value  of  the  stock  of  such  company,  provided  that 
such  reductions  shall  not  be  below  the  amount  of  capital  stock 
required  by  law  for  the  formation  of  such  company,"  be  and 
the  same  is  hereby  amended  to  read  as  follows : 

Section  i.  Be  it  enacted,  &c..  That  the  capital  stock  of  any 
corporation  created  by  general  or  special  law  may  be  reduced, 
from  time  to  time,  by  the  consent  of  the  persons  or  bodies  cor- 
porate holding  the  larger  amount  in  value  of  the  stock  of  such 
corporation,  provided  that  such  reduction  shall  not  be  below  the 
minimum  amount  of  capital  stock  required  by  law  for  the  for- 
mation of  corporations  formed  for  similar  purposes. 

Section  2.  All  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

Approved — ^April  22,  1905.     P.  L.  264. 
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Am  Act  to  authorize  railroad  companies  of  this  Commonwealth,  in  order 
to  secure  an  adequate  supply  of  water  for  their  corporate  purpose,  to 
acquire,  hold,  dispose  of,  and  guarantee  the  stock  and  securities  of 
water  companies. 

Section  i.  That  in  order  to  enable  railroad  companies  of  this 
Commonwealth  to  secure  an  adequate  supply  of  water  for  their 
necessary  corporate  purposes,  they  are  hereby  authorized,  from 
time  to  time,  to  acquire,  own  and  hold,  pledge,  sell  or  otherwise 
dispose  of,  the  stock,  bonds  and  other  securities,  or  either,  and 
to  guarantee  the  stock,  bonds  and  other  securities,  or  either,  of 
water  companies. 

Approved — ^April  22,  1905.     P.  L.  264. 
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An  Act  authorizing  street  passenger  railway  companies,  whose  line  or 
lines  are  not  on  township  or  country  roads,  to  enter  into  contracts  with 
traction  or  motor  power  companies,  which  contracts  may  provide  for 
the  leasee  for  the  sale  and  for  the  operation  of  all  or  of  any  part  of 
their  property  and  franchises,  and  for  the  construction  of  necessary 
cables,  motors,  apparatus  and  appliances  to  be  paid  for  by  mortgage 
bonds  and  otherwise. 

Section  i.  That  any  street  passenger  railway  company 
heretofore  or  which  may  hereafter  be  incorporated  in  this 
Commonwealth,  under  general  or  special  laws,  whose  line 
or  lines  are  not  on  township  or  country  roads,  is  hereby 
authorized  to  sell  or  to  lease,  or  to  lease  and  to  sell  its 
property  and  franchises  to  any  traction  or  motor  power  com- 
pany incorporated  under  the  laws  of  this  Commonwealth,  not 
operating  a  line  or  lines  of  railway  on  township  or  country 
roads,  upon  such  terms  as  shall  be  agreed  upon.  Any  such 
526 
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railway  company  may  also  contract  with  any  such  traction  or 
motor  power  company  or  companies  for  the  construction  upon 
and  along  its  line  of  railway,  and  that  of  any  companies  oper- 
ated or  controlled  by  it,  whose  line  or  lines  are  not  on  township 
or  country  roads,  of  motors,  cables,  electric  or  other  apparatus 
and  appliances,  and  for  the  payment  of  the  price  thereof  by 
bonds  to  such  extent  as  may  not  exceed  its  issued  full  paid 
capital  stock,  secured,  if  it  shall  be  deemed  advisable,  by  mort- 
gages of  its  franchises  and  property.  Contracts  may  also  be 
entered  into  between  such  companies  for  the  operation  of  the 
lines  of  railway  of  such  railway  companies  by  such  traction 
or  motor  power  companies  as  operators,  lessees,  or  otherwise, 
by  means  of  cables,  electric  and  other  appliances  and  fixtures, 
and  also  by  means  of  any  motive  power  which  could  lawfully 
be  used  upon  the  line  owned,  leased  or  operated  by  said  rail- 
way company:  Provided,  That  nothing  herein  contained 
shall  be  construed  as  permitting  the  propulsion  of  cars  along 
the  line  of  any  street  passenger  railway  by  means  of  steam: 
And  provided,  further,  That  no  traction  or  motor  power  com- 
pany shall  enter  upon  any  of  the  streets  or  highways  of  any 
city  or  borough  for  the  construction  thereon  of  any  of  the 
appliances  or  fixtures  necessary  to  operate  any  street  passen- 
ger railway  company  by  cables,  electricity  or  mechanical  de- 
vice or  power,  until  after  the  consent  of  the  municipal  or  local 
authorities  shall  be  given  to  an  entry  upon  such  streets  or  high- 
ways for  the  purpose  of  such  construction. 
Approved — ^May  15,  1895.    P.  L.  63. 

An  Act  authorizing  traction  or  motor  power  companies  to  enter  into*  con- 
tract with  each  other  for  the  sale,  lease  and  operation  of  their  respec- 
tive property  and  franchises. 

I 

Section  i.  That  any  traction  or  motor  power  company 
heretofore  or  hereafter  incorporated  under  the  laws  of 
this  Commonwealth  is  hereby  authorized  to  sell  or  to 
lease,  or  to  lease  and  to  sell  its  property  and  franchises,  as  well 
as  those  owned,  as  those  leased,  operated  or  controlled  by  it, 
including  so  much  of  any  line  or  lines  of  passenger  railways 
owned,  leased  or  controlled  by  it  as  is  located  upon  street  or 
streets,  to  any  other  traction  or  motor  power  company  incor- 
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porated  under  the  laws  of  this  Ccmunonwealth,  upon  such  terms 
as  may  be  agreed  upon.  Such  traction  or  motor  power  com- 
pany may  also  enter  into  contracts  with  other  traction  or  motor 
power  companies  incorporated  under  the  laws  of  this  Com- 
monwealth for  the  operation  of  lines  of  railway  and  property 
owned,  leased,  operated  or  controlled  by  it:  Provided,  That 
nothing  herein  contained  shall  be  construed  as  authorizing  any 
traction  or  motor  power  company  to  acquire,  lease  or  operate 
so  much  of  the  line  of  any  other  motor  power  ccxnpany  as 
occupies  any  township,  borough  or  county  road. 
Approved — May  15,  1895.     P-  L.  64. 

An  Act  authorizing  traction  or  motor  power  companies  and  street  passen- 
ger railway  companies  owning,  leasing,  controlling  or  operating  dif- 
ferent lines  of  street  railways,  to  operate  all  of  said  lines  as  a  general 
system,  and  to  lay  out  such  new  routes  or  circuits  over  the  whole  or 
any  part  of  any  street  or  streets  occupied  1^  such  different  companies, 
and  to  run  cars  thereon  for  such  distances  and  in  such  directions  as 
will  in  the  opinion  oi  the  operating  company  best  accommodate  public 
travel. 

Section  i.  That  from  and  after  the  passage  of  this 
act  it  shall  be  lawful  for  any  traction  or  motor  power 
company,  or  street  passenger  railway  company,  owning, 
leasing,  a>ntrolling  or  operating  different  lines  of  street  rail- 
ways of  different  companies,  to  operate  as  a  general  system 
so  much  of  said  different  lines  as  occupy  streets,  and  from  time 
to  time  to  lay  out  such  new  routes  or  circuits  over  the  whole  or 
any  part  of  such  street  or  streets  occupied  by  the  tracks  of 
the  different  companies  which  it  thus  owns,  leases,  controls  or 
operates,  and  upon  such  routes  or  circuits  to  run  cars  for  such 
distances,  and  in  such  directions,  as  will  in  the  opinion  of  the 
operating  company  best  accommodate  public  travel:  Pro- 
vided, That  nothing  in  this  act  contained  shall  be  construed  to 
give  any  traction  or  motor  power  company,  or  street  passenger 
railway  company  any  authority  to  run  its  cars  upon  the  tracks 
of  any  street  passenger  railway  company  not  owned,  leased, 
controlled  or  operated  by  it  without  the  consent  of  such  com- 
pany, or  the  consent  of  the  traction  or  motor  power  company, 
owning,  leasing,  controlling  or  operating  such  company :  Pro- 
vided, however.  That  such  consent  by  any  traction  or  motor 
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power  company  leasing,  controlling  or  operating  stlch  street 
passenger  railway  company,  shall  not  be  g^ven  for  any  longer 
term  than  is  covered  by  the  agreement  for  such  lease,  control 
or  operation. 

Approved — May  15,  1895.     P.  L.  65. 

Aw  Act  to  amend  an  act,  entitled  "An  act  to  provide  for  the  incorporation 
and  government  of  street  railway  companies  in  this  Commonwealth," 
approved  the  fourteenth  day  of  May,  Anno  Domini  one  thousand  eight 
hundred  and  eighty-nine,  increasing  the  length  of  the  tracks  of  other 
companies  that  may  be  used,  authorizing  the  carrying  and  distribution 
of  mails  of  the  United  States,  and  the  abandonment  of  portions  of 
street  railways. 

Section  14.  Any  passenger  railway  company  incorporated 
under  this  act  shall  have  the  right  to  use  such  portion  of  the 
single  or  double  tracks  of  any  other  company  incorporated 
under  this  act,  and  already  laid  down,  as  may  be  necessary 
either  to  construct  a  circuit  upon  its  road  or  to  connect  with 
the  road  of  any  passenger  railway  company  already  in  exist- 
ence, agreeing  by  itself  or  through  its  lessees  or  operating  com- 
pany to  make  such  connection.  The  length  of  tracks  to  be  used 
shall  be  used  only  with  the  consent  of  the  local  authorities  of 
the  city,  borough  or  township,  and  in  no  event  shall  exceed  two 
thousand  five  hundred  feet  in  length  of  street  or  highway ;  and 
said  company  shall  have  the  right  to  replace,  at  its  own  expense, 
such  tracks  with  new  tracks  and  appliances  necessary  for  the 
proper  operation  of  the  cars  of  both  companies  over  and  upon 
said  tracks.  Before  any  such  use  occurs  compensation  shall  be 
paid  to  the  corporation  owning  the  track  laid.  In  case  of  dis- 
agreement, the  Court  of  Common  Pleas  of  the  proper  county, 
upon  the  petition  of  the  corporation  seeking  the  privilege,  shall 
appoint  five  persons  to  view  and  assess  the  damages  and  return 
thereof  make  to  the  court,  with  the  right  of  appeal  now  se- 
cured under  section  eight  of  article  sixteen  of  the  Constitu- 
tion, and  of  an  act  for  the  further  regulation  of  appeals  from 
assessment  of  damages  to  owners  of  property  taken  for  public 
use,  passed  June  thirteen,  one  thousand  eight  hundred  and 
seventy-four.  If  an  appeal  shall  be  taken,  it  shall  be  compe- 
tent to  pay  into  court  the  amount  of  such  award,  upon  which 
payment  tiie  right  to  use  said  tracks  shall  vest,  and  said  sum 
shall  await  the  final  judgment  on  said  appeal. 

34 
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Section  15.  No  street  passenger  railway  shall  be  constructed 
by  any  company  incorporated  under  this  act  within  the  limits 
of  any  city,  borough  or  township,  without  the  consent  of  the 
local  authorities  thereof,  nor  shall  any  street  railway  be  incor- 
porated hereunder,  which  shall  not  have  a  continuous  route 
from  the  banning  to  the  end,  excepting  the  twenty-five  hun- 
dred feet  authorized  to  be  used  under  section  fourteen  as 
amended  by  the  provisions  of  this  act. 

Section  3.  That  hereafter  any  company  now  or  hereafter  in- 
corporated under  the  provisions  of  an  act,  entitled  "An  Act  to 
provide  for  the  incorporation  of  street  railway  companies  in 
this  Commonwealth,"  approved  May  fourteenth.  Anno  Domini 
one  thousand  eight  hundred  and  eighty-nine,  in  addition  to  con- 
veying passengers,  shall  also  have  the  power  and  authority  to 
contract  for  and  to  locally  gather,  carry  and  distribute  the 
mails  of  the  United  States. 

Section  4.  Any  company  incorporated  under  the  provisions 
of  an  act  entitled  "An  Act  to  provide  for  the  incorporation  and 
government  of  street  railway  companies  in  this  Common- 
wealth," approved  May  fourteenth.  Anno  Domini  one  thousand 
eight  hundred  and  eighty-nine,  is  hereby  authorized  and  em- 
powered, with  the  consent  of  the  authorities  of  the  municipal- 
ity within  which  said  railway  is  located,  to  abandon  any  por- 
tion of  its  road,  without  prejudice  to  its  rights  to  operate,  or  to 
a>mplete  and  operate  the  remaining  portion  of  its  railway  by 
appropriate  action  by  its  board  of  directors,  with  the  approval 
of  a  majority  in  value  of  its  stockholders,  upon  the  filing  of  a 
copy  of  such  action,  certified  under  the  hand  of  its  president 
and  secretary  and  the  seal  of  the  company,  in  the  office  of  the 
Secretary  of  the  Commonwealth,  and  also  with  the  proper 
municipal  authorities. 

Approved — May  21,  1895.  P.  L.  93.  Amending  Act  of 
May  14,  1889. 

Ak  Act  to  amend  section  three  of  an  act,  entitled  "An  act  to  provide  for 
the  incorporation  and  regulation  of  motor  power  companies  for  operat- 
ing passenger  railways,  railways  by  cables,  electrical  or  other  means," 
approved  the  twenty-second  day  of  March,  Anno  Domini  one  thousand 
eight  hundred  and  eighty-seven,  providing  for  the  issuing  of  bonds 
secured  by  mortgage  to  an  amount  equal  to  the  capital  stock  of  the 
corporation  paid  in. 
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Section  3.  It  shall  be  lawful  for  all  corporations  named  in 
this  act  to  borrow  money  to  secure  any  indebtedness  created  by 
them,  by  issuing  bonds  with  or  without  coupons  attached 
thereto,  and  to  secure  the  same  by  a  mortgage  or  mortgages, 
for  the  use  of  the  bondholders,  upon  their  property,  real  and 
personal,  and  their  franchises,  to  an  amount  not  exceeding  the 
capital  stock  of  the  corporation  paid  in,  and  at  a  rate  of  interest 
not  exceeding  six  per  centum. 

Approved — ^July  2,  1895.  P.  L.  430.  Amending  Act  of 
March  22,  1887,  relating  to  motor  power  companies. 

A  Supplement  to  "An  act  to  provide  for  the  incorporation  and  regulation 
of  motor  power  companies  for  operating  passenger  railways  by  cables, 
electrical  or  other  means/'  approved  the  twenty-second  day  of  March, 
Anno  Domini  one  thousand  eight  hundred  and  eighty-seven,  to  provide 
that  companies  chartered  thereunder,  which  did  not  file  the  original 
certificate  with  all  of  its  indorsements  in  the  office  for  recording  deeds 
in  and  for  the  proper  county,  may  within  thirty  days  from  the  passage 
of  this  act  be  allowed  to  do  so,  with  the  same  effect  as  if  it  had  been 
filed  as  soon  as  letters  patent  were  issued. 

Section  i.  That  any  corporation  to  which  letters  patent 
may  have  been  issued  under  the  act  of  assembly  of  the 
twenty-second  day  of  March,  Anno  Domini  one  thousand 
eight  hundred  and  eighty-seven,  whose  original  certificate  with 
all  of  its  endorsements  has  not  been  recorded  in  the  office  for 
recording  deeds  in  and  for  the  proper  county,  as  required  by 
the  second  section  of  the  said  act  of  Assembly,  may  at  any 
time  within  thirty  days  from  the  passage  of  this  act  have  the 
said  certificate  recorded  in  the  office  for  recording  deeds  in 
and  for  the  proper  county,  and  the  recording  of  the  same  shall 
have  the  same  effect  as  if  it  had  been  recorded  immediately 
after  letters  patent  were  issued,  and  no  act  of  the  said  corpora- 
tion shall  be  deemed  invalid  or  void  by  reason  of  the  failure  to 
so  record  the  original  certificate  before  it  did  any  corporate  act 
or  thing. 

Approved — ^April  28,  1899,     P.  L.  116. 

An  Act  to  further  amend  an  act,  entitled  "An  act  to  provide  for  the  incor- 
poration and  government  of  street  railway  companies  in  this  Common- 
wealth," approved  the  fourteenth  day  of  May,  Anno  Domini  one  thous- 
and eight  hundred  and  eighty-nine,    and    the    amendments  thereto, 
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approved  the  twenty-first  day  of  May,  Anno  Domini  one  thousand  eight 
hundred  and  ninety-five ;  and  providing  for  the  length  of  tracks  of  any 
companies  that  may  be  used  by  another  company ;  for  the  use  by  any 
company  of  streets,  highways  and  bridges  which  have  been  abandoned, 
or  may  be  abandoned,  or  are  not  in  use  by  any  other  companies, 
chartered  or  authorized  to  use  the  same,  or  which  are  not  in  constant 
daily  use  for  the  transportaticMi  of  passengers  by  such  companies ;  and 
for  the  use  of  streets,  highways  and  bridges  by  any  company,  which 
other  companies  have  relinquished  the  right  to  use,  or  which  are  only 
in  temporary  use,  either  by  virtue  of  the  provisions  of  any  act  of 
Assembly,  or  of  any  ordinance  of  council,  or  of  any  contract  or  agree- 
ment with  the  Commonwealth  or  the  local  authorities  of  any  city, 
borough  or  township,  and  providing  compensation  therefor;  limiting 
the  time  within  which  application  must  be  made  to  the  local  authorities 
of  any  city,  borough  or  township,  within  which  work  must  be  com- 
menced and  the  railway  completed;  and  providing  that  where  a  com- 
pany shall  receive  a  charter  to  build  a  road  on  any  street  or  highway, 
no  other  charter  shall  be  granted  to  any  other  company  to  occupy  the 
same  street  or  highway,  until  after  the  time  given  to  the  first  company 
to  obtain  the  consent  of  the  local  authorities  and  begin  and  complete 
its  work,  shall  have  elapsed;  conferring  the  right  to  acquire  property 
by  purchase,  for  certain  uses  of  the  corporation. 

Section  i.  That  section  one  of  an  act,  entitled  "An 
act  to  provide  for  the  incorporation  and  government  of 
street  railway  companies  in  this  Commonwealth,"  approved 
May  fourteen,  one  thousand  eight  hundred  and  eighty-nine, 
which  reads  as  follows : 

"Section  i.  That  any  number  of  persons,  not  less  than  five, 
may  form  a  company  for  the  purpose  of  constructing,  main- 
taining and  operating  a  street  railway,  on  any  street  or  high- 
way upon  which  no  track  is  laid,  or  authorized  to  be  laid  or  to 
be  extended  under  any  existing  charter,  with  the  privilege  of 
occupying  so  much  of  any  street,  tised  or  authorised  to  be  used, 
under  any  existing  charter ^  as  is  hereinafter  provided,  for  pub- 
lic use  in  the  conve3rance  of  passengers,  by  any  power  other 
than  by  locomotives ;  and  for  that  purpose  may  make  and  sign 
articles  of  association,  in  which  shall  be  stated  the  name  of  the 
company,  the  number  of  years  the  same  is  to  continue,  thq 
length  of  such  road,  as  near  as  may  be,  the  streets  and  high- 
ways upon  which  the  said  railway  is  to  be  laid  and  constructed, 
showing  also  the  circuit  of  the  route,  the  amount  of  the  capital 
stock  of  the  company,  which  shall  not  be  less  than  six  thousand 
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dollars  to  every  mile  of  road  proposed  to  be  constructed,  and 
the  number  of  shares  of  which  said  capital  stock  is  to  consist, 
and  the  names  and  places  of  residence  of  a  president  and  not 
less  than  four  nor  more  than  twelve  directors  of  the  company, 
who  shall  manage  its  affairs  until  the  first  annual  meeting 
thereafter  and  until  others  are  chosen  in  their  places ;  each  sub- 
scriber to  such  articles  of  association  shall  subscribe  thereto  his 
name,  place  of  residence  and  the  number  of  shares  of  stock  he 
agrees  to  take  in  said  company.  On  compliance  with  the  pro- 
visions of  the  second  section  of  this  act,  such  articles  of  asso- 
ciation shall  be  acknowledged  by  at  least  three  of  the  directors, 
before  some  officer  competent  to  take  acknowledgments  of 
deeds,  and  may  be  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth,  who  shall  endorse  thereon  the  day  on  which 
they  were  filed  and  record  the  same  in  a  book  to  be  provided 
by  him  for  that  purpose,  whereupon  the  Governor  shall  issue 
his  letters  patent,  creating  the  persons  who  have  so  subscribed 
such  articles  of  association  and  all  persons  who  shall  become 
stockholders  in  such  company,  a  corporation  by  the  name  speci- 
fied therein,  and  shall  possess  the  power  and  privileges  follow- 
ing, namely : 

"First.  To  have  succession  by  its  corporate  name  for  the 
period  limited  in  its  articles  of  association. 

"Second.  To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

"Third.  To  make  and  use  a  common  seal  and  alter  the  same 
at  pleasure. 

"Fourth.  To  hold,  purchase  and  convey,  subject  to  existing 
laws,  such  real  and  personal  estate  as  the  purposes  of  the  cor- 
poration shall  require,  not  exceeding  the  amount  limited  in  the 
articles  of  association. 

"Fifth.  To  appoint  such  officers  and  agents  as  the  business 
of  the  corporation  shall  require  and  to  allow  them  a  suitable 
compensation. 

"Sixth.  To  make  by-laws,  not  inconsistent  with  the  Consti- 
tution or  any  existing  laws,  for  the  management  of  its  property 
and  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock," 
be  and  the  same  is  hereby  amended  so  as  to  read  as  follows : 

Section  i.  That  any  number  of  persons,  not  less  than  five, 
may  form  a  company  for  the  purpose  of  constructing,  maintain- 
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ing  and  operating  a  street  railway  for  public  use  in  the  convey- 
ance of  passengers,  by  any  power  other  than  locomotive,  on  any 
street  or  highway  upon  which  no  track  is  laid,  under  any  exist- 
ing charter,  and  in  constant  daily  use  for  the  transportation  of 
passengers  at  the  time  of  the  application  by  another  company 
for  a  charter  to  use  such  street,  with  the  privilege  of  occupying 
so  much  of  any  other  street,  highway  or  bridge  as  is  herein- 
after provided ;  but  whenever  a  charter,  after  the  approval  of 
this  act,  shall  be  granted  to  any  corporation  to  build  a  road  as 
provided  by  this  act,  no  other  charter  to  build  a  road  on  the 
same  streets,  highways,  bridges  or  property  shall  be  granted  to 
any  other  company  within  the  time  during  which,  by  the  pro- 
visions of  this  act,  the  company  first  securing  the  charter  has 
the  right  to  commence  and  complete  this  work:  Provided, 
That  the  consent  of  the  local  authorities  shall  be  promptly  ap- 
plied for,  and  shall  have  been  obtained  within  two  years  from 
the  date  of  the  charter;  for  the  purpose  of  such  formation  said 
persons  may  make  and  sign  articles  of  association,  in  which 
shall  be  stated  the  name  of  the  company,  the  ntunber  of  years 
the  same  is  to  continue,  the  length  of  such  road,  as  near  as  may 
be,  the  streets,  highways  and  bridges  upon  which  the  said  rail- 
way is  to  be  laid  and  constructed,  showing  also  the  circuit  of 
the  route,  the  amount  of  the  capital  stock  of  the  company, 
which  shall  not  be  less  than  six  thousand  dollars  to  every  mile 
of  road  proposed  to  be  constructed,  and  the  number  of  shares 
of  which  said  capital  stock  is  to  consist,  and  the  names  and 
places  of  residence  of  a  president  and  not  less  than  four  nor 
more  than  twelve  directors  of  the  company,  who  shall  manage 
its  affairs  until  the  first  annual  meeting  thereafter  and  until 
others  are  chosen  in  their  places ;  each  subscriber  to  such  arti- 
cles of  association  shall  subscribe  thereto  his  name,  place  of 
residence,  and  the  number  of  shares  of  stock  he  agrees  to  take 
in  said  company.  On  compliance  with  the  provisions  of  the 
second  section  of  this  act,  such  articles  of  association  shall  be 
acknowledged  by  at  least  three  of  the  directors,  before  some 
officer  competent  to  take  acknowledgments  of  deeds,  and  may 
be  filed  in  the  office  of  the  Secretary  of  the  Commonwealth, 
who  shall  endorse  thereon  the  day  on  which  they  were  filed  and 
record  the  same  in  a  book  to  be  provided  by  him  for  that  pur- 
pose; whereupon  the  Governor  shall  issue  his  letters  patent, 
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creating  the  persons  who  have  so  subscribed  such  articles  of 
association  and  all  persons  who  shall  become  stockholders  in 
such  company,  a  corporation  by  the  name  specified  therein,  and 
shall  possess  the  powers  and  privileges  following,  namely : 

First  To  have  succession  by  its  corporate  name  for  the  per- 
iod limited  in  its  articles  of  association. 

Second.  To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third.  To  make  and  use  a  common  seal  and  alter  the  same 
at  pleasure. 

Fourth.  To  take,  hold,  purchase,  operate,  lease  and  convey 
such  real  and  personal  property,  estate  and  franchises,  as  the 
purposes  of  the  corporation  shall  require. 

Fifth. — ^To  appoint  such  officers  and  agents  as  the  business 
of  the  corporation  shall  require,  and  to  allow  them  a  suitable 
compensation. 

Sixth.  To  make  by-laws,  not  inconsistent  with  the  constitu- 
tion or  any  existing  laws,  for  the  management  of  its  property 
and  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock. 

Seventh.  To  sell  or  lease  their  road  and  franchises,  or  parts 
thereof,  to  traction  or  motor  power  companies,  or  to  other  pas- 
senger railway  companies,  or  to  acquire  the  roads,  property 
and  franchises  of  other  passenger  railway  companies  by  lease 
or  purchase. 

Section  2.  That  section  four  of  an  act,  entitled  "An  act  to 
provide  for  the  incorporation  and  government  of  street  railway 
companies  in  this  Commonwealth,"  approved  the  fourteenth 
day  of  May,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-nine,  which  reads  as  follows : 

"Section  4.  Any  company  incorporated  under  this  act,  shall 
have  authority  to  construct  such  extensions  or  branches  as  it 
may  deem  necessary  to  increase  its  business  and  accommodate 
the  travel  of  the  public :  Provided,  That  the  act  of  the  com- 
pany authorizing  any  extension  or  branch,  shall  distinctly  name 
the  streets  and  highways  on  which  said  extension  or  branch  is 
to  be  laid  and  constructed,  and  a  copy  of  the  minutes  of  said 
company  containing  said  authority  shall  be  recorded  in  the 
office  of  the  Recorder  of  Deeds  for  the  proper  county,  and  an 
exemplification  of  the  said  record  shall  be  filed  in  the  office  of 
the  Secretary  of  the  Commonwealth,  and  no  right  to  actually 
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construct  the  same  shall  vest  until  after  thirty  days  from  tbe 
filing  of  said  exemplification :  And  provided.  That  no  exten- 
sion or  branch  shall  be  constructed  on  any  street  or  highway 
on  which  a  track  is  laid  or  authorized  under  any  existing  char- 
ter, except  as  hereinafter  provided,"  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : 

Section  4.  Any  company  incorporated  under  this  act,  shall 
have  authority  to  construct  such  extensions  or  branches  as  it 
may  deem  necessary  to  increase  its  business  and  accommodate 
the  travel  of  the  public :  Provided,  That  the  act  of  the  com- 
pany authorizing  any  extensions  or  branches,  shall  name  the 
streets,  highways  and  bridges  on  which  each  extension  <x 
branch  is  to  be  laid  and  constructed,  and  a  copy  of  the  minutes 
of  said  company,  containing  said  authority,  shall  be  recorded 
in  the  office  of  the  Recorder  of  Deeds  for  the  proper  county, 
and  an  exemplification  of  the  said  record  shall  be  filed  in  the 
office  of  the  Secretary  of  the  G)mmonwealth ;  and  no  right  to 
actually  construct  the  same  shall  vest  until  after  thirty  days 
from  the  filing  of  said  exemplification :  And  provided.  That 
no  extension  or  branch  shall  be  constructed  on  any  street  or 
highway  upon  which  a  track  is  laid  and  in  constant  daily  use 
for  the  transportation  of  passengers,  under  any  existing  char- 
ter, at  the  time  of  the  filing  of  such  exemplification,  except  as 
hereinafter  provided. 

Section  3.  That  section  fourteen  of  an  act,  entitled  "An  act 
to  provide  for  the  incorporation  and  government  of  street  rail- 
way companies  in  this  Commonwealth,"  approved  the  four- 
teenth day  of  May,  Anno  Domini  one  thousand  eight  hundred 
and  eighty-nine,  as  amended  by  an  act,  entitled  "An  act  to 
amend  an  act,  entitled  'An  act  to  provide  for  the  incorporation 
and  government  of  street  railway  companies  in  this  Common- 
wealth,' approved  the  fourteenth  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  eighty-nine,  increasing  the 
length  of  the  tracks  of  other  companies  that  may  be  used,  au- 
thorizing the  carrying  and  distribution  of  mails  of  the  United 
States,  and  the  abandonment  of  portions  of  street  railways," 
approved  the  twenty-first  day  of  May,  one  thousand  eight  hun- 
dred and  ninety-five,  which  reads  as  follows : 

"Section  14.  Any  passenger  railway  company  incorporated 
under  this  act  shall  have  the  right  to  use  such  portion  of  the 
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single  or  double  tracks  of  any  other  company  incorporated 
under  this  act,  and  already  laid  down,  as  may  be  necessary 
either  to  construct  a  circuit  upon  its  road  or  to  connect  with 
the  road  of  any  passenger  railway  company  already  in  exist- 
ence,  agreeing  by  itself  or  through  its  lessee  or  operating  com- 
pany to  make  such  connection.  The  length  of  tracks  to  be 
used,  shall  be  used  only  with  the  consent  of  the  local  authori- 
ties of  the  city,  borough  or  township,  and  in  no  event  shall  ex- 
ceed two  thousand  five  hundred  feet  in  length  of  street  or  high- 
way; and  said  company  shall  have  the  right  to  replace,  at  its 
own  expense^  such  tracks  with  new  tracks  and  appliances  neces- 
sary for  the  proper  operation  of  the  cars  of  both  companies 
over  and  upon  said  tracks.  Before  any  such  use  occurs  com- 
pensation shall  be  paid  to  the  corporation  owning  the  track 
laid.  In  case  of  disagreemait,  the  Court  of  Common  Pleas  of 
the  proper  county,  upon  the  petition  of  the  corporation  seeking 
the  privilege,  shall  appoint  five  persons  to  view  and  assess  the 
damages  and  return  thereof  make  to  the  court,  with  the  right 
of  appeal  now  secured  under  section  eight  of  article  sixteen  of 
the  Constitution  and  of  an  act  for  the  further  regulc^ion  of  ap- 
peals from  assessment  of  damages  to  owners  of  property  taken 
for  public  use,  passed  June  thirteen,  one  thousand  eight  hun- 
dred and  seventy- four.  If  such  an  appeal  be  taken,  it  shall  be 
competent  to  pay  into  court  the  amount  of  such  award,  upon 
which  payment  the  right  to  use  said  tracks  shall  vest,  and  said 
sum  shall  await  the  final  judgment  of  said  appeal,"  be  and  the 
same  is  hereby  amended  so  as  to  read  as  follows : 

Section  14^  Any  passenger  railway  company,  incorporated 
under  this  act,  shall  have  the  right  to  use  such  portion  of  the 
single  or  double  tracks  of,  or  the  streets,  highways  and  bridges 
occupied  by,  any  other  passenger  railway  company  or  compan- 
ies, incorporated  tmder  this  or  any  general  or  special  act,  and 
already  laid  down  ar^  in  constant  daily  use,  and  all  of  any 
streets,  highwctys  and  bridges  included  in  the  route  of  any  other 
company  or  companies,  when  the  tracks  are  not  laid  down  or 
are  not  in  constant  daily  use,  or  are  only  in  temporary  use,  as  it 
may  require,  either  to  construct  a  circuit  upon  its  road  or  upon 
any  of  its  branches  or  extensions,  or  to  connect  its  road  with 
any  and  all  its  branches  and  extensions  or  with  the  road  of  any 
other  passenger  railway  company.    The  length  of  tracks  to  be 
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used  of  any  other  road  already  laid  down,  shall  be  used  only 
with  the  consent  of  the  local  authorities  of  the  city,  borough  or 
township  in  which  the  same  are  laid,  and  in  no  event  shall  ex- 
ceed two  thousand  five  hundred  feet  in  length  of  street  or  high- 
way, in  which  measurement  no  bridge  to  be  crossed,  or  the 
approaches  thereto,  shall  be  included;  and  shall  hofue  the 
further  right  to  use  all  bridges  and  the  approaches  thereto,  in 
use  by  any  other  company,  in  addition  to  the  two  thousand  Hve 
hundred  feet  of  track  hereinbefore  provided  for;  and  said  com- 
pany shall  have  the  right  to  replace,  at  its  own  expense,  such 
tracks  with  new  tracks  and  appliances  necessary  for  the  proper 
operation  of  the  cars  of  both  companies  over  and  upon  said 
tracks.  Before  any  such  use  occurs,  compensation  shall  be 
paid  or  secured  to  any  person  or  corporation  injured  thereby. 
In  case  the  parties  cannot  agree  as  to  the  amount  of  compensa- 
tion to  be  paid,  then  the  Court  of  Common  Pleas  of  the  proper 
county,  upon  the  petition  of  the  corporation  seeking  the  privi- 
lege, shall  appoint  five  persons  to  view  and  assess  the  compete 
sation  for  the  use  of  the  tracks  already  laid  and  in  constant 
daily  use,  or  the  streets,  highways  or  bridges  on  which  the  same 
are  laid,  whether  the  said  corporation  owning  said  tracks  shall 
or  shall  not  have  the  exclusive  right  to  lay  tracks  in  said  street 
or  highway,  either  by  virtue  of  their  charter  or  any  other  legis- 
lation claiming  to  confer  such  exclusive  privilege.  The  jury 
so  appointed  shall  hear  the  testimony^  and  shall  make  a  report 
to  the  court,  assessing  the  damages  which  the  corporation 
claiming  the  privilege  of  laying  or  using  tracks  shall  pay  for  the 
said  privilege;  and  if  no  appeal  shall  be  taken  to  the  said  report, 
the  court  shall,  at  the  expiration  of  thirty  days,  confirm  the  said 
report;  and  the  amount  so  fixed  by  the  jury  shall  then  be 
due  and  payable :  Provided,  however.  That  either  party  shall 
have  a  right  of  appeal,  within  the  said  thirty  days,  from  the 
award  of  the  jury,  as  now  provided  by  law.  If  the  damages 
due  are  to  be  secured,  such  security  shall  be  given,  in  such 
amount,  as  the  court  having  jurisdiction  thereof  shall  direct, 
and  shall  be  approved  by  said  court;  whereupon,  upon  such  se- 
curity being  entered,  the  company  so  entering  the  same  shall 
haue  the  right  to  the  immediate  use  of  such  streets  or  tracks. 
If  an  apppeal  shall  be  taken,  it  shall  be  competent  for  the  party 
against  whom  an  award  has  been  made  to  pay  into  court  the 
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amount  of  such  award,  upon  which  pajrment  the  right  to  lay  or 
use  said  tracks  shall  vest,  and  said  sum  shall  await  the  final 
judgment  on  said  appeal. 

Section  4.  That  section  fifteen  of  an  act,  entitled  "An  act  to 
provide  for  the  incorporation  and  government  of  street  railway 
companies  of  this  Commonwealth,"  approved  the  fourteenth 
day  of  May,  Anno  Domini  one  thousand  eight  hundred  and 
eighty-nine,  as  amended  by  an  act,  entitled  "An  act  to  amend 
an  act,  entitled  *An  act  to  provide  for  the  incorporation  and 
government  of  street  railway  companies  in  this  Common- 
wealth,' approved  the  fourteenth  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  eighty-nine,  increasing  the 
length  of  the  tracks  of  other  companies  that  may  be  used,  au- 
thorizing the  carrying  and  distribution  of  mails  of  the  United 
States,  and  the  abandonment  of  portions  of  street  railways," 
approved  the  twenty-first  day  of  May,  Anno  Domini  one  thou- 
sand eight  hundred  and  ninety-five,  which  reads  as  follows : 

"Section  15.  No  street  passenger  railway  shall  be  con- 
structed by  any  company,  incorporated  under  this  act,  within 
the  limits  of  any  city,  borough  or  township,  without  the  con- 
sent of  the  local  authorities  thereof,  nor  shall  any  street  railway 
be  incorporated  hereunder,  which  shall  not  have  a  continuous 
route  from  the  beginning  to  the  end,  excepting  the  twenty-five 
hundred  feet  authorized  to  be  used  under  section  fourteen  as 
amended  by  the  provisions  of  this  act,"  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows : 

Section  15.  No  street  passenger  railway  shall  be  constructed 
by  any  company,  incorporated  under  this  act,  within  the  limits 
of  any  city,  borough  or  township,  without  the  consent  of  the 
local  authorities  thereof ;  nor  shall  any  street  railway  be  incor- 
porated  hereunder,  which  shall  not  have  a  continuous  route, 
including  branches  and  extensions,  from  the  beginning  to  the 
end,  including  connections  made  with  each  of  its  branches  and 
extensions  or  they  with  each  other,  and  including  the  use  of 
bridges  and  the  approaches  thereto,  and  the  two  thousand  five 
hundred  feet  authorized  to  be  used  under  section  fourteen  as 
amended  by  the  provisions  of  this  act. 

Section  5.  That  section  four  of  the  act,  entitled  "An  act  to 
amend  an  act,  entitled  'An  act  to  provide  for  the  incorporation 
and  government  of  street  railways  in  this  Commonwealth,'  ap- 
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proved  the  fourteenth  day  of  May,  Anno  Domini  one  thousand 
eight  hundred  and  eighty-nine,  as  amended  by  an  act,  entitled 
*An  act  to  amend  an  act,  entitled  'An  act  to  provide  for  the  in- 
corporation and  government  of  street  railway  companies  in  this 
Commonwealth,'  approved  the  fourteenth  day  of  May,  Anno 
Domini  one  thousand  eight  hundred  and  eighty-nine,'  increas- 
ing the  length  of  the  tracks  of  other  companies  that  may  be 
used,  authorizing  the  carrying  and  distribution  of  mails  of  the 
United  States,  and  the  abandonment  of  portions  of  street  rail- 
way companies,  approved  the  twenty-first  day  of  May,  Anno 
Domini  one  thousand  eight  hundred  and  ninety-five,  which 
reads  as  follows : 

"Section  4-  Any  company  incorporated  under  the  provisions 
of  an  act,  entitled  'An  act  to  provide  for  the  incorporation  and 
government  of  street  railway  companies  in  this  Common- 
wealth,' approved  May  fourteenth,  Anno  Domini  one  thousand 
eight  hundred  and  eighty-nine,  is  hereby  authorized  and  em- 
powered, with  the  consent  of  the  authorities  of  the  municipal'- 
ity  within  which  said  railway  is  located,  to  abandon  any  por- 
tion of  its  road,  without  prejudice  to  its  right  to  operate,  or  to 
complete  and  operate,  the  remaining  portion  of  its  railway,  by 
appropriate  action  by  its  board  of  directors,  with  the  approval 
of  a  majority  in  value  of  its  stockholders,  upon  the  filing  of  a 
copy  of  such  action,  certified  under  the  hand  of  its  president 
and  secretary,  and  the  seal  of  the  company,  in  the  ofiice  of  the 
Secretary  of  the  Commonwealth,  and  also  with  the  proper 
municipal  authorities,"  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows : 

Section  4.  Any  company  incorporated  under  the  provisions 
of  an  act  entitled,  "An  act  to  provide  for  the  incorporation 
and  government  of  street  railways  in  this  Commonwealth," 
approved  May  fourteenth.  Anno  Domini  one  thousand 
eight  hundred  and  eighty-nine,  is  hereby  authorized  and  em- 
powered, with  the  consent  of  the  local  authorities  of  any  city, 
borough  or  township  within  which  said  railway  is  located,  to 
abandon  any  portion  of  its  road,  without  prejudice  to  its  right 
to  operate,  or  to  complete  and  operate,  the  remaining  portion 
of  its  railway,  by  appropriate  action  by  its  board  of  directors, 
with  the  approval  of  a  majority  in  value  of  its  stockholders, 
upon  the  filing  of  a  copy  of  such  action,  certified  under  the 
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hands  of  its  president  and  secretary  and  the  seal  of  the  com- 
pany, in  the  office  of  the  Secretary  of  the  Commonwealth,  and 
also  with  the  proper  local  authorities.  All  streets,  highways 
and  bridges,  or  parts  thereof,  the  use  and  occupation  of  which 
is  thus  abandoned,  or  which  shall  be  deemed  abandoned  as  here- 
after set  forth,  and  any  other  street,  highway  or  bridge,  or  part 
or  parts  thereof,  the  use  and  occupation  of  which  has  heretofore 
been  abandoned  or  discontinued,  or  which  is  onlmf  in  temporary 
use,  or  which  is  not  occupied  by  any  railway  because  of  the  pro- 
hibition contained  in  any  act  of  Assembly  or  any  ordinance  of 
councils,  or  because  of  any  contract  or  agreement  by  and  be- 
tween any  railway  and  the  Commonwealth  of  Pennsylvania, 
or  any  railway  and  the  local  authorities  of  any  city,  borough  or 
township,  or  the  Commonwealth  and  any  of  the  citizens  there- 
of, or  because  of  any  ordinance  of  the  councils  of  any  city,  bor- 
ough or  township,  may  thereafter  or  hereafter,  with  the  consent 
of  the  local  authorities  of  such  city,  borough  or  township,  but 
not  otherwise  be  occupied  and  used  by  any  railway  company 
chartered  under  this  act,  or  by  the  company  which  has  aband- 
oned or  discontinued  the  use  thereof.  Before  such  use  shcdl  be 
made  of  any  such  street,  highway  or  bridge,  compensation  for 
the  use  thereof  shall  be  made  or  secured  to  any  persons  or  cor- 
porations having  vested  rights  under  any  such  act  of  Assem- 
bly, ordinance,  contract  or  agreement,  and  injured  thereby. 
Such  compensation  shall  be  made  or  secured,  in  the  manner 
herein  provided  for  by  the  amendment  to  the  fourteenth  section 
of  an  act,  entitled  ''An  act  to  provide  for  the  incorporation  and 
government  of  street  railway  companies  of  this  Conwnon- 
wealth/^  approved  the  fourteenth  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  eighty-nine. 

Section  6.  Any  company  which  does  not,  within  two  years 
from  the  date  of  its  incorporation,  make  formal  application  to 
the  local  authorities  of  the  proper  city,  borough  or  township 
for  leave  to  occupy  and  use  the  streets,  highways  or  bridges 
which,  by  its  charter,  it  is  authorized  to  occupy  and  use,  and  any 
company  which  heretofore  has  or  hereafter  does  obtain  legisla- 
tive or  municipal  consent  to  occupy  and  use  the  same,  and  does 
not  begfin  work  within  two  years  after  such  consent  shall  be  ob- 
tained, and  complete  its  road,  as  provided  by  its  charter,  within 
five  years  thereafter,  and  constantly  daily  use  the  same  there- 
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after  for  the  transportation  of  passengers,  shall  be  deemed  to 
have  abandoned  the  right  to  occupy  and  use  such  streets,  high- 
ways and  bridges;  and  the  same  may  be  occupied  and  used  by 
any  other  company,  duly  chartered  and  obtaining  consent  so 
to  do,  anything  in  any  general  or  special  act  of  Assembly  or 
municipal  ordinance  to  the  contrary,  notwithstanding. 

Section  7.  Any  railway  company,  incorporated  under  this 
act,  shall  have  the  right  and  power,  if  it  deem  it  to  be  neces- 
sary in  order  to  make  connections  with  any  portion  of  its  track, 
whether  main  line,  branches  or  extensions,  to  acquire  property, 
either  by  purchase  or  otherwise ;  and  after  acquiring  such  prop- 
erty, shall  have  the  right  to  lay  its  track  upon  the  same  as  if 
it  were  a  public  highway,  and  to  connect  the  track,  so  laid  upon 
the  property  so  acquired,  with  any  other  porti(»is  of  its  track 
laid  upon  public  highways  adjacent  thereto. 

Section  8.  No  street  passenger  railway  company  heretofore 
or  hereafter  incorporated  under  the  act  hereby  amended,  shall 
be  authorized  or  permitted  to  connect  its  tracks  with  the  tracks 
of  any  railroad  company,  incorporated  under  any  law  of  this 
State  for  the  transportation  of  both  passengers  and  freight,  nor 
shall  the  interchange  of  cars  and  continuous  movement  thereof 
between  and  over  the  tracks  of  such  street  passenger  railway 
company  and  such  railroad  company  be  authorized  or  per- 
mitted. 

Section  9.  All  acts  of  Assembly  and  parts  of  acts  incon- 
sistent herewith,  including  all  local  and  special  laws,  be  and 
the  same  are  hereby  repealed. 

Approved — ^June  7,  1901.     P.  L.  514. 

Ant  Act  to  provide  for  the  incorporation  and  government  of  passenger 
railways,  either  elevated  or  underground,  or  partly  elevated  and  partly 
underground,  with  surface  rights. 

Section  i.  That  any  number  of  persons  not  less  than 
five,  three  of  whom  shall  be  citizens  of  this  Common- 
wealth, may  form  a  company  for  the  purpose  of  construc- 
tion and  operation  of  passenger  railways,  either  elevated  or 
underground,  or  partly  elevated  and  partly  imderground  for 
the  transportation  of  passengers  and  with  power  and  authority 
to  contract  for  and  to  locally  gather,  carry  and  distribute  the 
mails  of  the  United  States,  and  with  power  to  construct  such 
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portion  thereof  upon  the  surface  as  may  be  reasonably  neces- 
sary for  terminals  or  connections  between  the  underground  and 
elevated  sections  thereof:  Provided,  however,  That  the  sur- 
face so  occupied  shall  not  exceed  two  thousand  five  htmdred 
feet  in  length,  in  any  one  place  which  said  railways  may  be  con- 
structed and  operated  upon,  over,  under,  across,  through,  and 
along  any  street,  highway  or  bridge  in  this  Commonwealth, 
upon  which  no  railway  incorporated  under  this  act  is  already 
erected  or  constructed,  and  in  constant  daily  use  for  the  trans- 
portation of  passengers,  or  authorized  to  be  erected  or  con- 
structed under  any  existing  charter  issued  under  this  act,  and 
for  which  permission  to  erect  or  construct  the  same  has  been 
obtained  from  the  local  authorities  of  the  city,  borough  or 
township  in  which  the  same  is  to  operate,  within  two  years, 
with  the  privilege  of  occupying  so  much  of  the  said  streets, 
highways  or  bridges  mentioned  in  their  charter  as  may  be 
necessary  for  the  erection  and  operation  of  said  railway  for 
public  use,  in  the  conve3rance  of  passengers,  by  such  motive 
power,  other  than  steam,  as  may  be  adopted  from  time  to  time ; 
and  said  companies  may  build  and  operate  on,  over,  under, 
across,  through,  and  along  streets,  highways  and  bridges  on 
which  passenger  railways  are  constructed  or  authorized  to  be 
constructed  on  the  surface  of  the  street  and  may  use  and 
occupy  the  surface  to  the  extent  of  two  thousand  five  hundred 
feet,  as  herein  provided. 

Section  2.  The  charter  of  such  intended  corporation  shall  be 
subscribed  by  at  least  three  of  the  incorporators;  who  shall 
certify,  in  writing,  to  the  Governor,  the  name  of  the  company ; 
the  number  of  years  the  same  is  to  continue;  the  length  of 
road,  as  near  as  may  be,  and  the  route  and  character  of  con- 
struction ;  the  amount  of  capital  stock  of  the  company,  which 
shall  not  be  less  than  fifty  thousand  dollars  for  every  mile  of 
road  proposed  to  be  constructed,  and  the  number  of  shares  and 
the  par  value  of  each;  the  names  and  places  of  residences  of 
the  president  and  board  of  directors,  who  shall  manage  its 
affairs  until  the  first  annual  meeting  thereafter,  and  until  others 
are  chosen  in  their  places.  Each  subscriber  shall  subscribe 
thereto  his  name,  place  of  residence,  and  the  number  of  shares 
of  stock  he  agrees  to  take  in  said  company.  On  compliance 
with  the  preceding  provisions  of  this  section,  the  articles  of 
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association  shall  be  acknowledged  by  at  least  three  of  the  di- 
rectors, before  some  officer  competent  to  take  acknowledgment 
of  deeds,  and  may  be  filed  in  the  office  of  the  Secretary  of  the 
Commonwealth,  who  shall  endorse  thereon  the  day  on  which 
they  were  filed,  and  record  the  same  in  a  book  to  be  |MX)vided 
by  him  for  such  purpose.  Thereupon  the  Governor  shall  issue 
his  letters  patent,  creating  the  persons  who  have  so  subscribed 
such  articles  of  association,  and  all  persons  who  shall  become 
stockholders  in  such  company,  a  corporation,  by  the  name  speci- 
fied therein,  which  shall  possess  the  powers  and  privileges  fol- 
lowing, namely : 

First.  To  have  succession,  by  its  corporate  name,  for  the 
period  limited  in  its  articles  of  association. 

Second.  To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure. 

Fourth.  To  take,  hold,  purchase,  operate,  lease,  and  ccmvcy 
such  real  and  personal  property,  estate  and  franchises  as  the 
purposes  of  the  corporation  shall  require. 

Fifth.  To  appoint  such  officers  and  agents  as  the  business 
of  the  corporation  shall  require. 

Sixth.  To  make  by-laws,  not  inconsistent  with  the  Qjnstitu- 
tion  or  any  existing  law,  for  the  government  of  its  property 
and  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock. 

Seventh.  To  sell  or  lease  its  road  and  franchises,  or  parts 
thereof,  to  traction  or  motor  power  companies  or  to  other  pas- 
senger railway  companies,  or  to  acquire  the  roads,  property 
and  franchises  of  other  passenger  railway  companies,  by  lease 
or  purchase.  But  no  company  incorporated  under  this  act 
shall  be  authorized  or  permitted  to  connect  its  tracks  with  the 
tracks  of  any  railroad  company,  incorporated  under  any  law 
of  this  State  for  the  transportation  of  both  passengers  and 
freight,  nor  shall  the  interchange  of  cars  and  continuous  move- 
ment thereof  between  and  over  the  tracks  of  any  railway  com- 
pany incorporated  under  this  act  and  such  railroad  company  be 
authorized  or  permitted. 

Section  3.  Such  articles  of  association  shall  not  be  filed  and 
recorded  in  the  office  of  the  Secretary  of  the  Commonwealth 
until  at  least  twenty-five  thousand  dollars  of  stock  for  every 
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mile  of  road  proposed  to  be  constructed  shall  have  been  sub- 
scribed thereto,  and  ten  per  centum  paid  thereon  in  good  faith 
and  in  cash  to  the  directors  named  in  said  articles  of  associa- 
tion ;  nor  until  there  is  endorsed  thereon  or  annexed  thereto  an 
affidavit,  made  by  at  least  three  of  the  directors  named  in  said 
articles,  that  the  amount  of  stock  required  by  this  section  has 
been  in  good  faith  subscribed,  and  ten  per  centum  paid  in  cash 
thereon,  as  aforesaid,  and  that  it  is  intended  in  good  faith  to 
construct  and  to  maintain  and  operate  the  road  mentioned  in 
said  articles  of  association,  which  affidavit  shall  be  recorded 
with  the  articles  of  association,  as  aforesaid. 

Section  4.  Unpaid  subscriptions  to  the  capital  stock  of  such 
corporations  shall  be  payable  at  such  times  and  places  and  in 
such  proportions  and  installments  as  the  directors  shall  require, 
of  which  public  notice  shall  be  given,  for  at  least  two  weeks 
preceding  the  time  ajqiointed  for  the  purpose,  in  one  or  more 
newspapers  published  in  the  county ;  and  if  any  subscriber  shall 
n^lect  to  pay  such  installment,  so  called  for,  at  the  time  and 
place  appointed,  he,  she  or  they  shall  be  liable  to  pay,  in  addi- 
tion to  said  installment  a  penalty,  at  the  rate  of  one  per  centum 
per  month  for  the  delay;  and  if  the  same  and  the  additional 
penalty,  or  any  part  thereof,  shall  remain  unpaid  for  the  period 
of  six  months,  he,  she,  or  they  shall,  at  the  discretion  of  the  di- 
rectors, forfeit,  for  use  of  the  company,  all  right,  title  and  in- 
terest in  and  to  every  and  all  stock,  on  account  of  which  such 
default  in  payment  may  be  made,  as  aforesaid ;  or,  the  direc- 
tors may  bring  suit  to  recover  the  amount  due,  together  with 
the  penalty.  In  the  event  of  forfeiture,  the  share  or  shares  so 
forfeited  may  be  disposed  of  at  the  discretion  of  the  president 
and  directors,  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  by-laws ;  but  no  forfeiture  of  stock  shall  release 
the  owner  from  any  liabilities  or  penalties  incurred  prior  to  the 
forfeiture.  When  stock  shall  have  been  paid  in  full,  the  board  of 
directors  shall  cause  certificates  for  the  same  to  be  issued  to  the 
parties  entitled  thereto,  signed  by  the  president  and  counter- 
signed by  the  treasurer,  and  sealed  with  the  corporate  seal; 
which  certificates  shall  be  transferable  at  the  pleasure  of  the 
holder  on  the  books  of  the  company,  in  person,  or  by  attorney 
duly  authorized,  and  the  assignee  shall  thereupon  be  a  member 
of  such  corporation.     Companies  incorporated  under  this  act 
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may  issue  either  preferred  or  common  stock,  or  both,  as  maj 
be  considered  advisable. 

Section  5.  Whenever  any  company  incorporated  mider  this 
act  shall,  in  the  opinion  of  the  directors  thereof,  require  an  in* 
creased  amount  of  capital  stock,  in  order  to  comjdete  and  equip 
its  road  and  carry  out  the  full  intent  and  meaning  of  its  arti- 
cles of  association,  it  shall,  if  authorized  by  a  majority  of  the 
stockholders  voting  at  a  meeting  called  for  that  purpose,  which 
call  shall  be  in  the  manner  provided  by  the  Constitution  and 
laws  of  this  State,  file  with  the  Secretary  of  the  Common- 
wealth, a  certificate  setting  forth  the  amount  of  such  desired 
increase,  and  thereafter  such  company  shall  be  entitled  to  have 
such  increased  capital  as  is  fixed  by  said  certificate. 

Section  6.  The  president  and  directors  of  any  company 
created  under  this  act  shall  have  power  to  borrow  money,  not 
exceeding  the  amount  of  the  capital  stock  authorized  to  be  is- 
sued, and  issue  the  bonds  or  obligations  of  the  company  there- 
for, in  such  amounts  and  on  and  upon  such  terms,  and  at  such 
times  as  the  directors  shall  deem  best,  the  proceeds  whereof 
shall  be  expended  in  the  construction  and  equipment  of  their 
railways ;  these  bonds  or  obligations  to  be  pajrable  at  such  times, 
and  at  such  place,  and  at  such  rate  of  interest,  as  said  directors 
may  deem  best,  and  may  secure  the  payment  of  said  bonds  or 
obligations  and  interest  by  a  mortgage  or  mortgages  on  the 
said  railways  and  franchises. 

Section  7.  The  stockholders  of  such  corporaticms  shall  hold 
annual  meetings  for  the  purpose  of  electing  a  president  and 
board  of  directors,  upon  such  date  as  may  be  fixed  by  the  by- 
laws, and  special  meetings  may  also  be  called  as  prescribed  by 
said  by-laws.  At  all  elections,  each  stockholder  shall  be  en- 
titled to  one  vote  for  each  share  of  stock  held  in  the  company; 
but  no  share  of  stock  sold  within  sixty  days  of  the  said  election 
shall  entitle  the  holder  thereof  to  vote  on  the  same ;  nor  shall 
any  proxy  be  received,  or  entitle  the  holder  to  vote,  which  shall 
have  been  executed  more  than  three  months  preceding 
such  election ;  and  no  stockholder  shall  be  entitled  to  vote  any 
shares,  at  any  election,  in  case  any  arrearages  of  any  assess- 
ment shall  be  due  on  such  share  or  shares  for  more  than  thirty 
days  prior  to  such  election. 

Section  8.  Corporations  created  under  this  act  shall,  for  the 
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purpose  of  constructing  the  railways  herein  authorized,  and 
the  necessary  stations  and  approaches  thereto  as  herein  pro- 
vided, have  the  right  of  eminent  domain,  which  is  hereby  ex- 
pressly conferred,  and  may  construct,  maintain,  and  operate 
their  railways,  stations  and  approaches  thereto,  on,  under,  over, 
across,  through  and  along  any  street,  highway  or  bridge,  or  on, 
over,  under,  across,  through  and  along  lands  and  tenements  in 
private  ownership;  and  may  locate,  fix  and  determine  such 
route  for  the  railways  as  the  board  of  directors  may  deem  ex- 
pedient, on,  under,  over,  across,  through  and  along  any  street, 
highway,  bridge  or  private  property,  not,  however,  passing 
through  any  burying-grounds  or  place  of  worship ;  and  thereon 
may  erect,  construct,  establish  and  operate  a  railway,  with  such 
stations  and  approaches  as  they  may  deem  necessary;  and,  in 
like  manner,  by  themselves  or  other  persons  by  them  appointed, 
may  enter  upon  and  into,  and  occupy,  take  and  acquire,  all  land 
and  buildings  which  may  be  necessary  for  the  said  railways, 
stations  or  approaches,  or  other  needful  buildings,  or  appur- 
tenances, or  convenient  for  the  construction  and  maintenance  of 
the  same.    Such  corporations,  however,  shall  in  all  cases  make 
just  compensation  for  all  property  taken,  injured  or  destroyed 
by  the  construction  or  enlargement  of  their  railway.  If  the  par- 
ties claiming  compensation  and  the  said  corporation,  so  char- 
tered under  this  act,  shall  not  be  able  to  agree  as  to  the  amount 
of  compensation  to  be  paid  by  reason  of  the  construction,  main- 
tenance or  operation  of  said  road,  then  the  Court  of  Common 
Pleas  of  the  proper  county,  upon  petition  of  any  person  in  in- 
terest, shall  appoint  five  persons  to  view  and  assess  the  compen- 
sation due  to  all  persons,  corporations  or  bodies  politic  that 
have  failed  to  agree  with  the  corporation  so  chartered,  by  rea- 
son of  the  construction,  maintenance  and  operation  of  the  said 
road  and  its  branches,  or  of  its  stations  and  approaches  thereto, 
and  make  report  thereof  to  the  court.     Any  party  dissatisfied 
with  the  report  shall  have  the  right  to  appeal  to  the  Court  of 
Common  Pleas  in  which  the  said  report  shall  have  been  filed, 
and  thereupon  the  amount  of  compensation  shall  be  determined 
by  a  jury,  on  issues  properly  framed,  according  to  the  course 
of  the  common  law,  subject  to  such  rules  and  regulations  as 
the  said  court  may  prescribe.     Where  any  such  corporation  de- 
sires to  proceed  with  the  construction  or  operation  of  its  rail- 
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way  before  the  compensation  shall  be  determined  and  paid,  it 
may  do  so^  provided  it  shall  first  give  a  bond  to  the  G>nmx>n- 
wealth  of  Pennsylvania,  for  the  use  of  all  parties  interested,  in 
such  amount  and  with  such  sureties  as  the  Court  of  Common 
Pleas,  of  the  proper  county,  having  jurisdiction  of  the  matter, 
may  direct 

Section  9.  Every  company  organized  under  this  act  shall 
maintain  an  office  within  this  State  for  the  transaction  of  its 
business,  where  transfers  of  its  stock  shall  be  made,  and  books 
kept  for  inspection  by  its  stockholders  or  bondholders. 

Section  10.  Every  company  incorporated  under  this  act  shall 
have  authority  to  use  so  much  of  the  streets,  highwajrs  and 
bridges  of  this  Commonwealth,  immediately  adjacent  to  their 
tracks,  as  may  be  necessary  and  proper,  either  for  the  erection 
of  stations  or  the  proper,  necessary  and  convenient  approaches 
thereto,  or  both;  but  in  the  case  of  elevated  roads,  all  stations 
must  be  on  a  level  with  the  tracks ;  all  of  which,  however,  shall 
be  erected  and  maintained  and  operated  subject  to  all  rules  and 
regulations  which  may  be  made  or  passed  by  the  local  authori- 
ties of  any  city,  borough  or  township,  through  which  the  said 
road  may  run,  in  regard  to  the  same. 

Section  11.  Corporations  incorporated  under  this  act  may 
construct  branches  and  extensions,  but  in  that  case  shall  first 
file  in  the  office  of  the  Secretary  of  the  Commonwealth  a  reso- 
lution of  the  board  of  directors,  approved  by  the  stockholders, 
giving  the  route  of  such  branches  and  extensions. 

Section  12.  Any  company  proposing  to  construct  a  railway 
or  any  branch  or  extension  thereof,  under  the  provisions  of 
this  act,  shall  in  good  faith  commence  the  construction  thereof 
within  two  years  after  the  consent  of  the  proper  local  authori- 
ties of  the  city,  borough  or  township,  within  which  the  same 
is  located,  shall  have  been  obtained ;  and  the  same  shall  be  onn- 
pleted  within  five  years  thereafter,  unless  the  time  shall  be  ex- 
tended by  the  authority  aforesaid.  Whenever  a  charter  shall 
be  granted  to  any  corporation  to  build  a  road  as  provided  by 
this  act,  no  other  charter  to  build  a  road  on,  over,  under,  across, 
through  or  along  the  same  streets,  highways,  bridges  or  prop- 
erty shall  be  granted  to  any  other  company,  within  the  time 
during  which,  by  the  provisions  of  this  act,  the  company  first 
securing  the  charter  has  the  right  to  commence  and  complete 
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its  work :  Provided,  That  the  consent  of  the  local  authorities 
shall  be  promptly  applied  for,  and  shall  have  been  obtained 
within  two  years  from  the  date  of  the  charter. 

Section  13.  Any  corporation  chartered  under  this  act  shall 
have  the  right,  from  time  to  time,  to  increase  its  capital  stock, 
and  to  issue  and  sell  stock  and  bonds  or  other  obligations,  to 
such  an  amount  and  upon  such  terms,  as  shall  be  deemed  proper 
to  enable  them  to  perform  the  duties  of  their  organization. 

Section  14.  Any  company  incorporated  under  this  act  shall 
have  power,  by  its  officers  and  servants,  to  construct  and  oper- 
ate its  road  as  authorized  by  this  act  on,  over,  under,  across, 
through,  and  along  any  turnpike  or  turnpikes,  and  to  use  the 
same  for  its  general  business ;  and,  in  addition  to  the  space  so 
occupied  by  its  tracks,  may  occupy  so  much  of  the  space  on, 
over,  imder,  across,  through,  and  along  such  turnpikes  as  may 
be  necessary  for  the  erection  of  the  proper  stations  and  ap- 
proaches thereto :  Provided,  however.  That  it  shall  make  or 
secure  compensation  to  the  owner  or  owners  of  such  turnpike 
for  such  occupation  and  use,  in  the  mode  provided  for  in  sec- 
tion eight  hereof. 

Section  1 5.  If  in  the  construction  of  any  railway,  incorpor- 
ated under  this  act,  it  shall  become  necessary  to  cross  any  river 
or  rivers,  creeks  or  water  courses  within  this  State,  the  said 
company  shall  have  power  and  authority  to  bridge  or  tunnel 
the  same.  The  route  and  method  of  construction,  or  both,  as 
described  in  the  charter  of  any  company  incorporated  under 
this  act,  may  be  changed,  with  the  consent  of  the  local  authori- 
ties of  the  proper  city,  borough  or  township ;  but,  in  that  case, 
if  the  company  shall  accept  such  change,  a  resolution  of  the 
board  of  directors,  setting  out  the  change  and  the  authority 
therefor,  shall  be  filed  in  the  office  of  the  Secretary  of  the  Com- 
monwealth. Such  change  shall  only  be  made  when  ratified 
and  approved  by  a  majority  of  the  stockholders,  voting  at  a 
meeting  called  for  the  purpose  of  considering  such  change. 

Approved — ^June  7,  1901.     P.  L.  523. 

A  Supplement  to  an  act  entitled  "An  act  to  provide  for  the  incorporation 
and  government  oi  passenger  railways,  either  elevated  or  under  ground, 
or  partly  elevated  and  partly  under  ground,  with  surface  rights," 
approved  June  seventh,  one  thousand  nine  hundred  and  one,  authorizing 
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the  building  of  either  an  elevated  or  underground  railway,  or  both  an 
elevated  and  underground  railway,  having  first  obtained  consent  of 
local  authorities. 

4 

Section  i.  That  any  company  chartered  to  build  either 
an  elevated  or  an  underground  railway  under  the  provis- 
ions of  the  act  entitled  "An  act  to  provide  for  the  in- 
corporation and  government  of  passenger  railways,  either  ele- 
vated or  underground,  or  partly  elevated  and  partly  under- 
ground, with  surface  rights,"  approved  June  seventh,  one  thou- 
sand nine  hundred  and  one,  shall  have  power  and  is  hereby 
authorized  to  build  either  an  elevated  or  an  underground  rail- 
way, or  both  an  elevated  and  an  underground  railway,  over  the 
route  described  in  their  charter,  having  first  obtained  the  con- 
sent of  the  local  authorities  of  the  city,  borough  or  township 
through  which  the  said  railway  is  located. 

Approved — June  19,  1901.     P.  L.  572. 

Ax  Act  to  amend  an  act,  entitled  "An  act  to  provide  for  the  incorporatioo 
and  government  of  passenger  railways,  either  elevated  or  underground, 
or  partly  elevated  and  partly  underground,  with  surface  rights,"  ap- 
proved the  seventh  day  of  June,  Anno  Domini  one  thousand  nine  hun- 
dred and  one,  providing  for  the  abandonment  by  corporations  incor- 
porated under  said  act  of  portions  of  their  road,  and  permitting  theoi 
to  use  parts  of  the  tracks  of  other  companies  incorporated  under  said 
act,  with  the  consent  of  such  company;  and  further  providing  for  the 
merger  of  companies  incorporated  under  said  act. 

Section  11.  Corporations  incorporated  under  this  act  may 
construct  branches  and  extensions,  but  in  that  case  shall  first 
file  in  the  office  of  the  Secretary  of  the  Commonwealth  a  resolu- 
tion of  the  board  of  directors,  approved  by  the  stockholders, 
giving  the  route  of  such  branches  and  extensions ;  and  every 
company  incorporated  under  the  provisions  of  this  act  is  hereby 
authorised  and  empowered,  with  the  consent  of  the  local  au- 
thorities of  any  city,  borough,  or  township  within  which  said 
rcdlway  is  located,  to  abandon  any  portion  of  its  road,  without 
prejudice  to  its  right  to  operate  or  complete  and  operate  the  re- 
maining portion  of  its  railway,  by  appropriate  action  of  its 
board  of  directors,  with  the  approval  of  a  majority  of  its  stock- 
holders present  at  a  meeting  to  be  specially  called  for  that  pur- 
pose, after  thirty  days  notice,  and  upon  filing  a  copy  of  such 
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action,  duly  certified  by  the  president  and  secretary,  under  the 
seal  of  the  company,  in  the  oMce  of  the  Secretary  of  the  Com- 
monwealth, and  also  with  the  proper  local  authorities.  Every 
company  incorporated  under  this  act  shall  haue  the  right  to  use 
any  part  or  all  of  the  tracks  or  railway  of  any  other  company 
incorporated  under  this  act,  with  the  consent  of  such  other 
company,  to  be  expressed  by  a  resolution  of  its  board  of  direc- 
tors, ratified  by  a  vote  of  a  majority  in  value  of  the  stockhold- 
ers of  such  other  company,  and  such  use  may  be  exclusive  or 
in  conjunction  with  such  other  company,  as  the  said  companies 
shall  agree;  and  companies  incorporated  under  this  act  shall 
have  the  right  to  metge  their  several  rights,  privileges  and 
franchises  with  other  companies,  so  incorporated,  whenever  in 
the  opinion  of  the  directors  and  stockholders  of  such  companies 
it  shall  be  for  their  mutucU  interest;  but  such  merger  shall  not 
take  place  until  a  resolution  to  that  effect  shall  hai/e  been 
adopted  by  the  boards  of  directors  of  the  respective  companies 
desiring  to  so  merge ^  and  such  action  shall  have  been  approved 
by  a  majority  in  value  of  the  stockholders  of  such  company. 
Whenever  two  or  more  roads  shall  be  so  merged,  the  com- 
mencement  of  work,  in  good  faith,  upon  any  part  of  the  route 
of  any  of  such  merged  roads  shall  be  held  to  be  a  commence- 
ment upon  all  the  merged  lines  or  roads,  within  the  meaning  of 
this  act,  and  a  compliance  with  the  provisions  hereof,  as  to  the 
time  within  which  work  must  be  commenced :  Provided,  how- 
ever, that  the  work  shall  be  completed  within  -five  years  upon 
all  the  said  merged  roads,  unless  the  time  for  such  completion 
shall  be  extended  by  the  proper  local  authorities  of  the  city, 
borough,  or  township  within  which  the  said  roads  are  located. 
Approved — March  25,  iS)03-  P.  L.  52.  Amending  Act  of 
June  7,  1901. 

An  Act  to  empower  the  Commissioner  of  Forestry  and  the  Forestry  Res- 
ervation Commission  to  give  street  railway,  companies  the  privilege  to 
construct,  maintain  and  operate  their  lines  of  railway  over,  along  and 
upon  public  highways  within  or  bordering  on  forest  reservations  owned 
by  the  Commonwealth. 

Section  i.  That  the  Commissioner  of  Forestry  and  the 
Forestry  Reservation  Commission  are  hereby  authorized 
and  empowered  to  give  to  street  railway  companies  duly 
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incorporated  tinder  the  laws  of  this  Commonwealth,  upon 
such  terms  and  subject  to  such  restrictions  and  regulations  as 
said  commissioner  and  Commission  may  deem  proper,  the 
privilege  to  construct,  maintain  and  operate  their  lines  of  rail- 
way over,  along  and  upon  public  highways,  now  laid  out  and 
in  actual  use,  which  lie  within  or  border  on  any  forest  reserva- 
tions now  owned  or  hereafter  to  be  acquired  by  the  Common- 
wealth, whenever  in  the  judgment  of  the  said  Commissioner 
and  Commission  the  interests  of  the  Commonwealth  in  the 
said  reservations  shall  be  benefitted  thereby. 
Approved — ^April  15,  1903.     P.  L.  200. 

Aw  Act  amending  the  third  section  of  a  supplement  to  an  act,  entitled 
"An  act  to  provide  for  the  incorporation  and  regulation  of  certain 
corporations,"  approved  April  twenty-nine,  one  thousand  eight  hundred 
and  seventy-four,  "providing  for  the  improvement,  amendment  and 
alteration  of  the  charters  of  corporations  of  the  second  dass,  and  aa- 
tliorizing  the  incorporation  of  traction  motor  companies,''  approved 
the  thirteenth  day  of  June,  Anno  Domini  one  thousand  eight  hundred 
and  eighty-three;  requiring  corporations  to  file  a  certificate  with  the 
Governor  of  the  G>mmonwealth,  setting  forth  that  all  reports  required 
by  the  Auditor  General  of  the  Gnmnonwealth  have  been  duly  filed,  and 
that  an  taxes  due  the  Commonwealth  have  been  paid,  before  the  im- 
provenimt,  amendment  or  alteration  of  the  charter  of  any  corporation. 

Section  i.  That  section  three  of  a  supplement  to  an  act  "pro- 
viding for  the  improvement,  amendment  and  alteration  of  the 
charters  of  corporations  of  the  second  class,  and  authorizing 
the  incorporation  of  traction  motor  companies,"  approved  the 
thirteenth  day  of  June,  one  thousand  eight  himdred  and  eighty- 
three,  which  reads  as  follows : 

'^Section  3.  The  said  corporation  shall  prepare  a  certificate, 
under  its  corporate  seal,  setting  forth  the  character  and  objects 
of  the  proposed  improvement,  amendment  or  alteration  of  their 
charter,  or  the  instrument  upon  which  the  said  corporation  is 
formed  or  established,  acknowledged  by  the  president  and  sec- 
retary of  said  corporation  before  the  Recorder  of  Deeds  of  the 
county  wherein  such  corporation  has  its  principal  office  or  place 
of  business,  which  certificate,  together  with  proof  of  publication 
of  notice  as  hereinbefore  provided,  shall  then  be  produced  to 
the  Governor  of  the  Commonwealth,  who  shall  examine  the 
same,  and  if  he  find  it  to  be  in  the  proper  form,  and  as  such 
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improvements,  amendments  or  alterations  are  or  will  be  lawful 
and  beneficial  and  not  injurious,  to  the  community,  and  are  in 
accord  with  the  purposes  of  the  charter,  he  shall  approve 
thereof  and  endorse  his  approval  thereon,  and  direct  letters 
patent  to  issue  in  the  usual  form,  reciting  the  said  improve- 
ments, amendments  or  alterations,  and  the  said  certificate  shall 
then  be  recorded  in  the  office  of  the  Secretary  of  the  Common- 
wealth, and  with  all  its  endorsements  shall  then  be  recorded  in 
the  office  for  the  Recording  of  Deeds  in  and  for  the  proper 
county  where  the  principal  office  or  place  of  business  of  said 
corporation  is  located,  and  from  thenceforth  the  same  shall  be 
deemed  and  taken  to  be  a  part  of  the  charter  or  instrument 
upon  which  said  corporation  is  formed  or  established,  to  all  in- 
tents and  purposes,  as  if  the  same  has  originally  been  made  a 
part  thereof :  Provided,  That  nothing  herein  contained  shall  au- 
thorize the  amendment,  alteration,  improvement  or  extension 
of  the  charter  of  any  gas  or  water  companies  so  as  to  interfere 
with  or  cover  territory  previously  occupied  by  any  other  gas  or 
water  company,"  be  and  the  same  is  hereby  altered  and  amended 
so  as  to  read  as  follows : 

Section  3.  The  said  corporation  shall  prepare  a  certificate, 
under  its  corporate  seal,  setting  forth  the  character  and  objects 
of  the  proposed  improvement,  amendment  or  alteration  of  their 
charter,  or  the  instrument  upon  which  the  said  corporation  is 
formed  or  established;  also,  that  all  reports  required  by  the 
Auditor  General  of  the  Commonwealth  have  been  Hied,  and 
that  all  taxes  due  the  Commonwealth  of  Pennsylvania  have 
been  paid;  acknowledged  by  the  president  and  secretary  of  said 
corporation  and  before  the  Recorder  of  Deeds  of  the  county 
wherein  such  corporation  has  its  principal  office  or  place  of 
business;  which  certificate,  together  with  proof  of  publication 
of  notice,  as  provided  in  section  two  of  the  supplement  to  an  act 
of  which  this  is  an  amendment,  shall  then  be  produced  to  the 
Grovemor  of  the  Commonwealth,  who  shall  examine  the  same, 
and,  if  he  find  it  to  be  in  proper  form,  and  that  such  improve- 
ments, amendments  or  alterations  are  or  will  be  lawful  and 
beneficial,  and  not  injurious,  to  the  community,  and  are  in  ac- 
cord with  the  purpose  of  the  charter,  and  that  all  reports  re- 
quired by  the  Auditor  General  of  the  Commonwealth  have  been 
duly  Hied,  and  that  all  taxes  due  the  Commonwealth  of  Penn- 
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sylvania  tuwe  been  paid,  he  shall  approve  thereof  and  endorse 
bis  approval  thereon,  and  direct  letters  patent  to  issue,  in  the 
usual  form,  reciting  the  said  improvements,  amendments  or  al- 
terations ;  and  the  said  certificate  shall  then  be  recorded  in  the 
office  of  the  Secretary  of  the  Commonwealth,  and,  with  all  its 
endorsements,  shall  then  be  recorded  in  the  office  for  the  Re- 
cording of  Deeds  in  and  for  the  proper  county,  where  the  prin- 
cipal office  or  place  of  business  of  said  corporation  is  located ; 
and  from  thenceforth  the  same  shall  be  deemed  and  taken  to  be 
a  part  of  the  charter  or  instrument  upon  which  said  corpora- 
tion was  formed  or  established,  to  all  intents  and  purposes,  as 
if  the  same  had  originally  been  made  a  part  thereof :  Provided, 
That  nothing  herein  contained  shall  authorize  the  amendment, 
alteration,  improvement  or  extension  of  the  charter  of  any  gas 
or  water  company,  so  as  to  interfere  with  or  cover  territory 
previously  occupied  by  any  other  gas  or  water  company. 

Section  2.  All  acts  and  parts  of  acts  inconsistent  herewith 
be  and  the  same  are  hereby  repealed. 

Approved — March  31,  1905.     P.  L.  93. 

A  Supplement  to  an  act  entitled  "An  act  to  further  amend  an  act,  entitled 
'An  act  to  provide  for  the  incorporation  and  government  of  street  rail- 
way companies  in  this  Commonwealth/  approved  the  fourteenth  day  of 
May,  Anno  Domini  one  thousand  eight  hundred  and  eighty-nine,  and 
the  amendments  thereto^  approved  the  twenty-first  day  of  May,  Amio 
Domini  one  thousand  eight  hundred  and  ninety-five ;  and  providing  for 
the  length  of  tracks  of  any  companies  that  may  he  used  hy  another 
company ;  for  the  use  by  any  company  of  streets,  highways  and  bridges 
which  have  been  abandoned  or  may  be  abandoned,  or  are  not  in  use  by 
any  other  companies  chartered  or  authorized  to  use  the  same,  or  which 
are  not  in  constant  daily  use  for  the  transportation  of  passengers  by 
such  companies;  and  for  the  use  of  streets,  highways  and  bridges  by 
any  company,  which  other  companies  have  relinquished  the  right  to 
use,  or  which  are  only  in  temporary  use,  either  by  virtue  of  the  provis- 
ions of  any  act  of  Assembly,  or  of  any  ordinance  of  council,  or  of  any 
contract  or  agreement  with  the  Commonwealth  or  the  local  authorities 
of  any  city,  borough  or  township;  and  providing  compensation  there- 
for; limiting  the  time  within  which  application  must  be  made  to  the 
local  authorities  of  any  city,  borough  or  township,  within  which  work 
must  be  ccmimenced  and  the  railway  completed;  and  providing  that 
where  a  company  shall  receive  a  charter  to  build  a  road  on  any  street 
or  highway,  no  other  charter  shall  be  granted  to  any  other  company 
to  occupy  the  same  street  or  highway,  until  after  the  time  given  to  the 
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first  company  to  obtain  the  consent  of  the  local  authorities,  and  begin 
and  complete  its  work,  shall  have  elapsed;  conferring  the  right  to 
acquire  property  by  purchase,  for  certain  uses  of  the  corporation/' 
approved  the  seventh  day  of  June,  Anno  Domini  one  thousand  nine 
hundred  and  one. 

Section  i.  That  section  one  of  an  act,  entitled  "An  act  to 
further  amend  an  act,  entitled  ^An  act  to  further  amend  an  act, 
entitled  "An  act  to  provide  for  the  incorporation  and  govern- 
ment of  Street  railway  companies  in  this  Commonwealth,"  ap- 
proved the  fourteenth  day  of  May,  Anno  Domini  one  thou- 
sand eight  hundred  and  eighty-nine,  and  the  amendments 
thereto,  approved  the  twenty-first  day  of  May,  Anno  Domini 
one  thousand  eight  hundred  and  ninety-five ;  and  providing  for 
the  length  of  tracks  of  any  companies  that  may  be  used  by  an- 
other company;  for  the  use  by  any  company  of  streets,  high- 
ways and  bridges  which  have  been  abandoned  or  may  be  aban- 
doned, or  are  not  in  use  by  any  other  companies  chartered  or 
authorized  to  use  the  same,  or  which  are  not  in  constant  daily 
use  for  the  transportation  of  passengers  by  such  companies; 
and  for  the  use  of  streets,  highways  and  bridges  by  any  com- 
pany, which  other  companies  have  relinquished  the  right  to 
use,  or  which  are  only  in  temporary  use  either  by  virtue  of  the 
provisions  of  any  act  of  Assembly  or  of  any  ordinance  of  coun- 
cil or  of  any  contract  or  agreement  with  the  Commonwealth  or 
the  local  authorities  of  any  city,  borough  or  township ;  and  pro- 
viding compensation  therefor ;  limiting  the  time  within  which 
application  must  be  made  to  the  local  authorities  of  any  city, 
borough  or  township,  within  which  work  must  be  commenced 
and  the  railway  completed ;  and  providing  that  where  a  com- 
pany shall  receive  a  charter  to  build  a  road  on  any  street  or 
highway,  no  other  charter  shall  be  granted  to  any  other  com- 
pany to  occupy  the  same  street  or  highway,  until  after  the  time 
given  to  the  first  company  to  obtain  the  consent  of  the  local 
authorities,  and  begin  and  complete  its  work,  shall  have 
elapsed ;  conferring  the  right  to  acquire  property  by  purchase, 
for  certain  uses  of  the  corporation/'  approved  the  seventh  day 
of  June,  Anno  Domini  one  thousand  nine  hundred  and  one, 
which  amended  section  one  of  the  said  act  of  May  fourteenth, 
one  thousand  eight  hundred  and  eighty-nine,  so  that  it  reads 
as  follows : 
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"Section  i.  That  any  number  of  persons,  not  less  than 
five,  may  form  a  company  for  the  purpose  of  constructing, 
maintaining  and  operating  a  street  railway  for  public  use 
in  the  conveyance  of  passengers,  by  any  power  other  than 
locomotive,  on  any  street  or  highway  upon  which  no  track  is 
laid,  under  any  existing  charter,  and  in  constant  daily  use  for 
the  transportation  of  passengers  at  the  time  of  the  application 
by  another  company  for  a  charter  to  use  such  street,  with  the 
privilege  of  occupying  so  much  of  any  other  street,  highway  or 
bridge  as  is  hereinafter  provided ;  but  whenever  a  charter,  after 
the  approval  of  this  act,  shall  be  granted  to  any  corporation 
to  build  a  road  as  provided  by  this  act,  no  other  charter  to  build 
a  road  on  the  same  streets,  highways,  bridges  or  property  shall 
be  granted  to  any  other  company  within  the  time  during  which, 
by  the  provisions  of  this  act,  the  company  first  securing  the 
charter  has  the  right  to  commence  and  complete  this  work : 
Provided,  That  the  consent  of  the  local  authorities  shall  be 
promptly  applied  for,  and  shall  have  been  obtained  within  two 
years  from  the  date  of  the  charter;  for  the  purpose  of  such  for- 
mation said  persons  may  make  and  sign  articles  of  association, 
in  which  shall  be  stated  the  name  of  the  company,  the  ntmiber 
of  years  the  same  is  to  continue,  the  length  of  such  road,  as 
near  as  may  be,  the  streets,  highways  and  bridges  upon  which 
the  said  railway  is  to  be  laid  and  constructed,  showing  also  the 
circuit  of  the  route,  the  amount  of  the  capital  stock  of  the  com- 
pany, which  shall  not  be  less  than  six  thousand  dollars  to  every 
mile  of  road  proposed  to  be  constructed,  and  the  number  of 
shares  of  which  said  capital  stock  is  to  consist,  and  the  names 
and  places  of  residence  of  a  president  and  not  less  than  four  nor 
more  than  twelve  directors  of  the  company,  who  shall  manage 
its  affairs  until  the  first  annual  meeting  thereafter  and  until 
others  are  chosen  in  their  places ;  each  subscriber  to  such  arti- 
cles of  association  shall  subscribe  thereto  his  name,  place  of 
residence,  and  the  number  of  shares  of  stock  he  agrees  to  take 
in  said  company.  On  compliance  with  the  provisions  of  the 
second  section  of  this  act,  such  articles  of  association  shall  be 
acknowledged  by  at  least  three  of  the  directors,  before  some 
officer  competent  to  take  acknowledgments  of  deeds,  and  may 
be  filed  in  the  office  of  the  Secretary  of  the  Commonwealth, 
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who  shall  endorse  thereon  the  day  on  which  they  were  filed,  and 
record  the  same  in  a  book  to  be  provided  by  him  for  that  pur- 
pose; whereupon  the  Governor  shall  issue  his  letters  patent, 
creating  the  persons  who  have  so  subscribed  such  articles  of 
association,  and  all  persons  who  shall  become  stoddiolders  in 
such  company,  a  corporation  by  the  name  specified  therein,  and 
shall  possess  the  powers  and  privileges  following,  namely: 

First.  To  have  succession  by  its  corporate  name  for  the 
period  limited  in  its  articles  of  association. 

Second.  To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure. 

Fourth.  To  take,  hold,  purchase,  operate,  lease,  and  convey 
such  real  and  personal  property,  estate  and  franchises,  as  the 
purposes  of  the  corporation  shall  require. 

Fifth.  To  appoint  such  officers  and  agents  as  the  business 
of  the  corporation  shall  require,  and  to  allow  them  a  suitable 
compensation. 

Sixth.  To  make  by-laws  not  inconsistent  with  the  constitu- 
tion or  any  existing  laws,  for  the  management  of  its  property 
and  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock. 

Seventh.  To  sell  or  lease  their  road  and  franchises,  or  parts 
thereof,  to  traction  or  motor  power  companies,  or  to  other  pas- 
senger railway  companies,  or  to  acquire  the  roads,  property  and 
franchises  of  other  passenger  railway  companies  by  lease  or 
purchase,''  be  and  the  same  is  hereby  amended  so  as  to  read  as 
follows : 

Section  i.  That  any  number  of  persons,  not  less  than 
five,  may  form  a  company  for  the  purpose  of  constructing, 
maintaining  and  operating  a  street  railway  for  public  use 
in  the  conveyance  of  passengers,  by  any  power  other  than 
locomotives,  on  any  street  or  highway,  now  lend  out  or  to  be 
laid  out,  and  upon  which  no  track  is  laid  or  authorised  to  be 
laid,  under  any  existing  charter,  with  the  privil^e  of  occupy- 
ing so  much  of  any  street,  highway  or  bridge,  so  occupied  or 
authorised  to  be  occupied,  as  is  hereinafter  provided.  For  the 
purpose  of  such  formation  said  persons  may  make  and  sign  ar- 
ticles of  association,  in  which  shall  be  stated  the  name  of  the 
company,  the  number  of  years  the  said  company  is  to  continue ; 
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the  length  of  such  road,  as  near  as  may  be ;  the  streets,  high- 
ways, and  bridges  upon  which  the  said  railway  is  to  be  laid  and 
constructed ;  showing  also  the  circuit  of  the  route,  the  amount 
of  the  capital  stock  of  the  company,  which  shall  not  be  less  than 
six  thousand  dollars  to  every  mile  of  road  proposed  to  be  con- 
structed, and  the  niunber  of  shares  of  which  said  capital  stock 
is  to  consist,  and  the  names  and  places  of  residence  of  a  presi- 
dent and  not  less  than  four  nor  more  than  twelve  directors  of 
the  company,  who  shall  manage  its  affairs  until  the  first  annual 
meeting  thereafter  and  until  others  are  chosen  in  their  places ; 
each  subscriber  to  such  articles  of  association  shall  subscribe 
thereto  his  name,  place  of  residence,  and  the  number  of  shares 
of  stock  he  agrees  to  take  in  said  company.    On  ccnnpliance 
with  the  provisions  of  the  second  section  of  this  act,  such  ar- 
ticles of  association  shall  be  acknowledged  by  at  least  three  of 
the  directors,  before  some  (^cer  competent  to  take  acknowl- 
edgments of  deeds,  ahd  may  be  filed  in  the  office  of  the  Secre- 
tary of  the  G>mmonwealth,  who  shall  endorse  thereon  the  day 
on  which  they  were  filed,  and  record  the  same  in  a  book  to  be 
provided  by  him  for  that  purpose;  whereupon  the  Governor 
shall  issue  his  letters  patent,  creating  the  persons  who  have  so 
subscribed  such  articles  of  association,  and  all  persons  who 
shall  become  stockholders  in  such  compahy,  a  corporation  by 
the  name  specified  therein,  and  shall  possess  the  powers  and 
privileges  following,  namely : 

First.  To  have  succession  by  its  corporate  name  for  the 
period  limited  in  its  articles  of  association. 

Second.  To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure. 

Fourth.To  take,  hold,  purchase,  operate,  lease,  and  convey 
such  real  and  personal  property,  estate  and  franchises,  as  the 
purposes  of  the  corporation  shall  require. 

Fifth.  To  appoint  such  officers  and  agents  as  the  business  of 
the  corporation  shall  require,  and  to  allow  them  a  suitable 
compensation. 

Sixth.  To  make  by-laws,  not  inconsistent  with  the  constitu- 
tion or  any  existing  laws,  for  the  management  of  its  property 
and  regulation  of  its  affairs,  and  for  the  transfer  of  its  stock. 
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Seventh.  To  sell  or  lease  their  road  and  franchises,  or  parts 
thereof,  to  traction  or  motor  power  companies,  or  to  other  pas- 
senger railway  companies,  or  to  acquire  the  roads,  property 
and  franchises  of  other  passenger  railway  companies  by  lease 
or  purchase.  Notice  of  the  intention  to  apply  for  any  such 
charter  shall  be  inserted  in  two  newspapers  of  general  circula- 
tion, printed  in  the  county  or  counties  within  which  the  route 
of  the  proposed  company  lies,  once  a  week  for  three  weeks,  set- 
ting forth  the^  character  and  rotde  of  the  corporation  to  be 
formed,  and  the  intention  to  make  application  therefor. 

Section  2.  That  section  four  of  said  act  of  May  fourteenth, 
one  thousand  eight  hundred  and  eighty-nine,  which,  as 
amended  by  said  act  of  June  seven,  one  thousand  nine  hundred 
and  one,  reads  as  follows : 

"Section  4.  Any  company  incorporated  under  this  act  shall 
haue  authority  to  construct  sitch  extensions  or  branches  as  H 
may  deem  necessary  to  increase  its  business  and  accommodate 
the  travel  of  the  public :  Provided,  That  the  act  of  the  company 
authorizing  any  extensions  or  branches  shall  name  the  streets, 
highways  and  bridges  on  which  each  extension  or  branch  is  to 
be  laid  and  constructed,  and  a  copy  of  the  minutes  of  said  conu- 
pony,  containing  said  authority,  shall  be  recorded  in  the  oMce 
of  the  Recorder  of  Deeds  for  the  proper  county,  and  an  exempli- 
Acation  of  the  s<dd  record  shall  be  Hied  in  the  ofUce  of  the  Sec- 
retary of  the  Commonwealth;  and  no  right  to  actually  con- 
struct the  same  shall  vest  until  after  thirty  days  from  the  filing 
of  said  exemplification :  And  provided.  That  no  extension  or 
branch  shall  be  constructed  on  any  street  or  highway  upon 
which  a  tracU  is  laid,  and  in  constant  daily  use  for  the  trams- 
portation  of  passengers,  imder  any  existing  charter,  at  the  time 
of  the  filing  of  such  exemplHicaHon,  except  as  hereinafter  pro- 
vided," be  and  the  same  is  hereby  amended  so  as  to  read  as 
follows : 

Section  4.  Any  company  incorporated  under  this  act,  desir- 
ing authority  to  construct  any  branch  or  extension,  shall  file  in 
the  office  of  the  Secretary  of  the  Commonwealth  a  duly  certi- 
fied copy  of  a  resolution  of  its  stockholders,  setting  forth  in  de- 
tail the  route  of  the  proposed  branch  or  extension,  which  paper 
shall  be  forthwith  presented  to  the  Governor  for  his  approval; 
and  if  the  Governor  shall  be  of  opinion  that  said  proposed 
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branch  or  extension  is  within  the  general  scope  of  the  original 
charter,  and  does  not  conflict  with  any  rights  previously  granted 
and  in  existence,  he  shall  approve  the  same;  whereupon  the 
Secretary  of  the  Commonwealth  shall  issue  a  certificate  thai 
said  branch  or  extension  has  been  duly  authorised,  and,  upon 
the  same  having  been  duly  recorded  in  the  county  or  counties 
within  which  such  extension  lies,  said  company  shaU  be  vested 
with  the  right  to  construct  and  operate  the  same,  provided  it  re- 
ceives consent  from  the  proper  local  authorities. 

Section  3.  That  section  fourteen  of  the  said  act  of  May 
fourteenth,  eighteen  hundred  and  eighty-nine,  which,  as 
amended  by  the  said  act  of  June  seventh,  nineteen  hundred  and 
one,  reads  as  follows : 

""Section  14.  Any  passenger  railway  company  incorporated 
under  this  act  shall  have  the  right  to  use  such  portion  of  the 
single  or  double  tracks  of,  or  the  streets,  highways  or  bridges 
occupied  by,  any  other  passenger  railway  company  or  com- 
panies, incorporated  under  this  or  any  general  or  special  act, 
and  already  laid  down  and  in  constant  daily  use,  and  all  of  any 
streets,  highways  and  bridges  included  in  the  route  of  any  other 
company  or  companies,  when  the  tracks  are  not  laid  down  or 
are  not  in  constant  daily  use,  or  are  only  in  temporary  use,  as  it 
may  require  either  to  construct  a  circuit  upon  its  road  or  upon 
any  of  its  branches  or  extensions,  or  to  connect  its  road  with 
any  and  all  of  its  branches  and  extensions  or  with  the  road  of 
any  other  passenger  railway  company.  The  length  of  tracks 
to  be  used  of  any  other  road  already  laid  down,  shall  be  used 
only  with  the  consent  of  the  local  authorities  of  the  city,  bar-- 
ough  or  township  in  which  the  same  are  laid,  and  in  no  event 
shall  they  exceed  two  thousand  Ave  hundred  feet  in  length  of 
street  or  highway,  in  which  measurement  no  bridge  to  be 
crossed,  or  the  approaches  thereto,  shall  be  included;  and  skaU 
have  the  further  right  to  use  all  bridges  and  the  approaches 
thereto,  in  use  by  any  other  company,  in  addition  to  the  two 
thousand  Ave  hundred  feet  of  track  hereinbefore  provided  for; 
and  said  company  shall  have  the  right  to  replace,  at  its  own 
expense,  such  tracks  with  new  tracks  and  appliances,  necessary 
for  the  proper  operation  of  the  cars  of  both  companies  over  and 
upon  said  tracks.  Before  any  such  use  occurs,  compensation 
shall  be  paid  or  secured  to  any  person  or  corporation  injured 
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thereby.  In  case  the  parties  cannot  agree  as  to  the  amount  of 
compensation  to  be  paid,  then  the  Court  of  CommonPleas  of  the 
proper  county,  upon  the  petition  of  the  corporation  seeking  the 
privilege,  shall  appoint  Hve  persons  to  view  and  assess  the  com- 
pensation for  the  use  of  the  tracks  already  laid  and  in  constant 
daily  use,  or  the  streets,  highways  of\  bridges  on  which  the 
same  are  laid,  whether  the  said  corporation  ozvning  said  tracks 
shall  or  shall  not  have  the  exclusive  right  to  lay  tracks  in  scdd 
street  or  highway,  either  by  virtue  of  their  charter  or  any  other 
legislation  claiming  to  confer  such  exclusive  privilege.  The 
jury  so  appointed  shall  hear  the  testimony,  and  shall  make  a  re-* 
port  to  the  court,  assessing  the  damages  which  the  corporal 
tion  claiming  the  privilege  of  laying  or  using  tracks^ 
shall  pay  for  the  said  privilege;  and  if  no  appeal  shall  be  taken 
to  the  said  report,  the  court  shall,  at  the  expiration  of  thirtyi 
days,  confirm  the  said  report;  and  the  amount  so  Axed  by  the 
jury  shall  then  be  due  and  payable :  Provided,  however.  That 
either  party  shall  have  a  right  of  appeal,  within  the  said  thirty 
days,  from'  the  award  of  the  jury,  as  now  provided  by  law.  If 
the  damages  due  are  to  be  secured,  such  security  shall  be  given, 
in  such  amount  as  the  court  hceving  jurisdiction  thereof  shall 
direct,  and  shall  be  approved  by  said  court;  whereupon,  upon 
such  security  being  entered,  the  company  so  entering  the  same 
shall  have  the  right  to  the  immediate  use  of  such  streets  ot 
tracks.  If  an  appeal  shall  be  taken,  it  shall  be  competent  for 
the  party  against  whom  an  award  has  been  made  to  pay  into 
court  the  amount  of  such  award,  upon  which  payment  the  right 
to  lay  or  use  said  tracks  shall  vest,  and  said  sum  shall  await  the 
Anal  judgment  on  said  appeal/*  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows : 

Section  14.  Any  passenger  railway  company,  incorporated 
under  this  act,  shsdl  have  the  right  to  use  such  portion  of  the 
single  or  double  tracks  of  any  other  passenger  railway  com- 
pany or  companies,  incorporated  under  this  or  any  general  or 
special  act,  as  it  may  require,  either  to  complete  a  circuit  upon 
its  road  or  upon  any  of  its  branches  or  extensions,  or  to  con- 
nect its  road  with  any  and  all  its  branches  and  extensions,  or 
with  the  road  of  any  other  passenger  railway  company :  Pro- 
vided.  That  there  shall  be  Aled  with  the  application  for  a  char- 
ter, or  for  authority  to  construe  any  branch  or  extension,  a  cer^ 
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Hfied  copy  of  a  resolution  of  the  board  of  directors  of  the  com- 
/nmy,  whose  tracks  are  to  be  so  used,  signifying  its  consent  to 
such  use. 

Section  4.  That  section  fifteen  of  the  said  act  of  May  four- 
teenth, eighteen  hundred  and  eighty-nine,  which  as  finally 
amended  by  the  said  act  of  June  seventh,  nineteen  hundred  and 
one,  reads  as  follows : 

^'Section  15.  No  street  passenger  railway  shall  be  con- 
structed by  any  company,  incorporated  under  this  act,  within 
the  limits  of  any  city,  borough,  <h'  township,  without  the  con- 
sent of  the  local  authorities  thereof ;  nor  shall  any  street  rail- 
way be  incorporated  hereunder  which  shall  not  have  a  continu- 
ous route,  including  branches  and  extensions,  from  the  begin- 
ning to  the  end,  including  connections  made  with  each  of  its 
branches  and  extensions,  or  they  with  each  other,  and  in- 
cluding the  use  of  bridges  and  the  approaches  thereto, 
and  the  two  thousand  live  hundred  feet  authorized  to  be  used 
under  section  fourteen  as  amended  by  the  provisions  of  this 
act,"  be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows: 

Section  15.  No  street  passenger  railway  shall  be  con- 
structed by  any  company,  incorporated  under  this  act,  within 
the  limits  of  any  city,  borough,  or  township,  without  the  con- 
sent of  the  local  authorities  thereof;  nor  shall  any  street  ^^- 
senger  railway  be  incorporated  hereunder  which  shall  not  have 
a  continuous  route  from  the  beginning  to  the  end,  including 
connections  made  with  each  of  its  branches  and  extensions,  or 
they  with  each  other,  and  including  the  use  of  the  track  of  other 
companies,  with  the  consent  thereof,  as  authorised  under  sec- 
tion fourteen  as  herein  amended. 

Section  5.  That  section  four  of  the  act,  entitled  "An  act  to 
amend  an  act,  entitled  *An  act  to  provide  for  the  incorporation 
and  government  of  street  railways  in  this  Commonwealth,'  ap- 
proved the  fourteenth  day  of  May,  Anno  Domini  one  thou- 
sand eight  hundred  and  eighty-nine,  as  amended  by  an  act,  en- 
titled 'An  act  to  amend  an  act,  entitled  "An  act  to  provide  for 
the  incorporation  and  government  of  street  railway  companies 
in  this  Commonwealth,"  approved  the  fourteenth  day  of  May, 
Anno  Domini  one  thousand  eight  hundred  and  eighty-nine,' 
increasing  the  length  of  the  tracks  of  other  companies  that  may 
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be  used,  authorizing  the  carrying  and  distribution  of  mails  of 
the  United  States,  and  the  abandonment  of  portions  of  street 
railway  companies,"  approved  the  twenty-first  day  of  May, 
Anno  Domini  one  thousand  eight  hundred  and  ninety-five, 
which,  as  amended  by  the  said  act  of  June  seventh,  one  thou- 
sand nine  hundred  and  one,  which  reads  as  follows : 

"Section  4.  Any  company  incorporated  under  the  provisions 
of  an  act,  entitled  'An  act  to  provide  for  the  incorporation 
and  government  of  street  railways  in  this  Commonwealth,'  ap- 
proved May  fourteenth.  Anno  Domini  one  thousand  eight  hun- 
dred and  eighty-nine,  is  hereby  authorized  and  empowered, 
Tvith  the  consent  of  the  local  authorities  of  any  city,  borough, 
or  township  within  which  said  railway  is  located,  to  abandom 
any  portion  of  its  road,  without  prejudice  to  its  right  to  oper- 
ate, or  to  complete  and  operate,  the  remaining  portion  of  its 
railway,  by  appropriate  action  by  its  board  of  directors,  with 
the  approval  of  a  majority  in  value  of  its  stockholders,  upon  the 
filing  of  a  copy  of  such  action,  certified  under  the  hands  of  its 
president  and  secretary  and  the  seal  of  the  company,  in  the 
office  of  the  Secretary  of  the  Commonwealth,  and  also  with  the 
proper  local  authorities.  All  streets,  highways  or  bridges,  or 
parts  thereof,  the  use  and  occupation  of  which  is  thus  aban- 
doned, or  which  shall  be  deemed  abandoned  as  hereinafter  set 
forth,  and  any  other  street,  highway  or  bridge,  or  part  or  parts 
thereof,  the  use  and  occupation  of  which  has  heretofore  been 
abandoned  or  discontinued,  or  which  is  only  in  temporary  use, 
or  which  is  not  occupied  by  any  railway,  because  of  the  prohibi- 
tion contained  in  any  act  of  Assembly,  or  any  ordinance  of 
councils,  or  because  of  any  contract  or  agreement  by  and  be- 
tween any  railway  and  the  Commonwealth  of  Pennsylvania,  or 
any  railway  and  the  local  authorities  of  any  city,  borough  or 
township,  or  the  Commonwealth  and  any  of  the  citizens 
tliereof,  or  because  of  any  ordinance  of  the  councils  of  any  city, 
.borough  or  township,  may  thereafter  or  hereafter,  with  the 
consent  of  the  local  authorities  of  such  city,  borough  or  town- 
ship, but  not  otherwise,  be  occupied  and  used  by  any  railway 
company  chartered  under  this  act,  or  by  the  company  which 
has  abandoned  or  discontinued  the  use  thereof.  Before  such 
use  shall  be  made  of  any  such  street,  highway  or  bridge,  com" 
pensation  for  the  use  thereof  shall  be  made,  or  secured,  to  any 
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persons  or  corporations  having  vested  rights  under  any  such 
act  of  Assembly,  ordinance,  contract  or  agreement,  and  injured 
thereby.  Such  compensation  shall  be  made  or  secured,  m  the 
manner  herein  provided  for  by  the  amendment  to  the  fourteenth 
section  of  an  act,  entitled  ''An  act  to  provide  for  the  incorpora- 
tion and  government  of  street  railway  companies  of  this  Com- 
monwealth/^ approved  the  fourteenth  day  of  May,  Anno  Dom- 
ini one  thousand  eight  hundred  and  eighty-nine,  be  and  the 
same  is  hereby  amended  so  as  to  read  as  follows : 

Section  4.  Any  company  incorporated  under  the  provisions 
of  an  act,  entitled  "An  act  to  provide  for  the  incorporation  and 
government  of  street  railways  in  this  Commonwealth,"  ap- 
proved May  fourteenth.  Anno  I>omini  one  thousand  eight  hun- 
dred and  eighty-nine,  is  hereby  authorized  and  empowered,  by 
contract  with  the  local  authorities,  but  not  otherwise,  to  tem- 
porarily abandon,  or  to  postpone  the  exercise  of  its  franchise 
over  the  whole  or  a  portion  of  its  route,  under  such  terms  and 
conditions  as  may  be  agreed  upon  between  such  company  and 
the  said  local  authorities,  a  duplicate  of  which  contract  shall  be 
filed  in  the  office  of  the  Secretary  of  the  CommonwecUth :  Pro- 
vided, however,  That  nothing  in  this  section  contained,  nor  any 
contract  made  in  pursuance  thereof,  shall  be  construed  to  limit 
or  affect  in  any  way,  or  impose  any  additional  liability  for  the 
exercise  of  the  right  of  a  steam  railroad  company  to  lay  its 
tracks  over,  upon,  under  and  across  such  street  or  streets,  or 
portions  thereof;  and  in  case  any  company,  not  hofuing  received 
consent  to  so  temporarily  abandon  or  postpone  the  exercise  of 
its  franchise  over  the  whole  or  a  portion  of  its  route,  fails  to 
complete  its  whole  route  during  the  time  limited  by  the  local 
authorities,  it  shall  be  deemed  to  have  permanently  abandoned 
the  portion  not  so  completed;  but  the  said  company  shall  have 
authority  to  maintain  and  operate  the  portion  so  completed, 
provided  it  constitutes,  either  by  itself  or  with  portions  of  the 
tracks  of  other  companies  which  it  may  be  authorised  to  use,  a 
complete  circuit  for  its  cars. 

Section  6.  That  section  six  of  the  said  act  of  June  seventh, 
one  thousand  nine  hundred  and  one,  which  reads  as  follows : 

"Section  6.  Any  company  which  does  not,  within  two  years 
from  the  date  of  its  incorporation,  make  formal  application  to 
the  local  authorities  of  the  proper  city,  borough,  or  township 
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for  leave  to  occupy  and  use  the  streets,  highways  or  bridges 
which  by  its  charter  it  is  authorized  to  occupy  and  use,  and  any 
company  which  heretofore  has  or  hereafter  does  obtain  legisla- 
tive or  municipal  consent  to  occupy  and  use  any  streets,  high* 
ways,  or  bridges,  and  does  not  forthwith  diligently  proceed  to 
occupy  and  use  the  same,  and  does  not  begin  work  within  two 
years  after  such  consent!  shall  be  obtained,  and  complete  its 
road  as  provided  by  its  charter,  within  five  years  thereafter, 
and  constantly  daily  use  the  same  thereafter  for  the  transpor- 
tation of  passengers,  shall  be  deemed  to  have  abandoned  the 
right  to  occupy  and  use  such  streets,  highways,  and  bridges; 
and  the  same  may  be  occupied  and  used  by  any  other  company, 
duly  chartered  and  obtaining  the  consent  so  to  do,  anything 
in  any  general  or  special  act  of  Assembly  or  municipal  ordi- 
nance to  the  contrary,  notwithstanding,"  be  and  the  same  is 
hereby  amended  so  as  to  read  as  follows : 

Section  6.  Any  company  which  does  not,  within  two  years 
from  the  date  of  its  incorporation,  make  formal  application  to 
the  local  authorities  of  the  proper  city,  borough,  or  township 
for  leave  to  occupy  and  use  the  streets,  highways  or  bridges 
which,  by  its  charter,  it  is  authorized  to  occupy  and  use,  and 
any  company  which  heretofore  has  obtained  or  hereafter  does 
obtain  legislative  or  municipal  consent  to  occupy  and  use  any 
streets,  highways,  or  bridges,  and  does  not  forthwith  diligently 
proceed  to  occupy  and  use  the  same,  and  does  not  begin  work 
within  two  years  after  such  consent  shall  be  obtained,  and  com- 
plete its  road,  or  a  portion  thereof,  as  herein  proz/ided,  within 
the  time  limited  by  such  consent,  or  any  extension  thereof,  shall 
be  deemed  to  have  abandoned  the  right  to  occupy  and  use  such 
streets,  highways,  and  bridges  not  so  used;  and  the  same  may 
be  occupied  and  used  by  any  other  company,  duly  chartered 
and  obtaining  consent  so  to  do :  Provided,  however.  That  no 
company  shall  be  privileged  to  use  any  street  temporarily  aban- 
doned,  or  the  use  of  which  is  temporarily  postponed,  in  accord- 
ance  with  the  provisions  of  this  act  or  of  any  other  act  of  the 
General  Assembly. 

Section  7.  That  section  seventeen  of  the  act  of  May  four- 
teenth, one  thousand  eight  hundred  and  eighty-nine,  which 
reads  as  follows : 

"Section  17.  Any  passenger  railway  company  incorporated 
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under  this  act  shall  have,  and  is  hereby  granted,  power  by  its 
officers  and  servants  to  ascertain  and  to  define  such  route  as 
they  may  deem  expedient,  over,  upon  and  along  any  turnpike 
or  tumi^es,  not  however  exceeding  sufficient  width  for  two 
tracks  to  be  laid  down  on,  over  and  along  such  turnpike  or 
turnpikes  and  thereupon,  on,  over  and  along  such  turnpike  or 
turnpikes,  to  lay  down,  construct  and  establish  a  track  or  tracks 
for  its  use  in  the  transaction  of  its  business,  and  thereupon  to 
use  the  same  in  its  general  business:  Provided,  That  before 
any  such  passenger  railway  company  shall  enter  upon  and  use 
any  of  such  turnpike  or  turnpikes  in  the  laying  of  tracks  and 
use  of  the  same,  it  shall  make  compensation  to  the  owner  or 
owners  thereof  for  such  occupation  and  use  of  said  turnpike  or 
turnpikes,  in  the  mode  provided  in  section  fourteen  hereof/' 
be  and  the  same  is  hereby  amended  so  as  to  read  as  follows : 

Section  17.  Any  passenger  railway  incorporated  under  this 
act  shall  have,  and  is  hereby  granted,  power,  by  its  officers  and 
servants  to  ascertain  and  define  such  route  as  they  may  deem 
expedient,  over,  upon,  across  and  along  any  turnpike  or  turn- 
pikes, or  portion  thereof,  not  already  occupied,  cmd  not,  how- 
ever, exceeding  sufficient  width  for  two  tracks  to  be  laid  down 
on,  over,  across  and  along  such  turnpike  or  turnpikes,  or  por- 
tion  thereof;  and  thereupon,  on,  over,  across  and  along 
such  turnpike  or  turnpikes,  or  portion  thereof,  to 
lay  down,  construct  and  establish  a  track  or  tracks 
for  its  use  in  the  transaction  of  its  business;  and  there- 
upon to  use  the  same  in  its  general  business :  Provided,  That 
the  consent  of  the  owners  of  the  underlying  fee  shall  have 
first  been  obtained:  And  provided  further.  That  before  such 
passenger  railway  company  shall  enter  upon  and  use  any  such 
turnpike  or  turnpikes,  or  portion  thereof,  in  the  laying  of 
tracks  and  the  use  of  the  same,  it  shall  make  compensation  to 
tlie  turnpike  company  for  such  occupation  and  use  of  said  turn- 
pike or  turnpikes,  or  portion  thereof.  In  case  the  parties  can- 
not  agree  as  to  the  amount  of  compensation  to  be  paid,  then  the 
Court  of  Common  Pleas  of  the  proper  county,  upon  the  petition 
of  the  corporation  seeking  the  privilege,  shall  appoint  five  per- 
sons to  view  the  premises,  and  assess  the  compensation  for  the 
use  of  such  turnpike  or  turnpikes,  or  portion  thereof.  The  jury 
so  (Appointed  shall  hear  the  testimony,  and  shall  make  a  report 
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to  the  court,  assessing  the  damages  which  the  said  turnpikes 
company  shall  he  paid  for  the  use  of  the  said  turnpike  road, 
or  portion  thereof;  and  if  no  appeal  shall  be  taken  from  the 
said  report,  the  court  shall,  at  the  expiration  of  thirty  days,  con- 
firm the  said  report;  and  the  amount  so  fixed  by  the  jury  shall 
he  forthwith  due  and  payable :  Provided,  however.  That  either 
party  shall  have  the  right  of  appeal,  within  the  said  thirty  days, 
from  the  award  of  the  jury,  as  now  provided  by  law.  If  the 
corporation  seeking  to  use  said  turnpike  road  or  portion  thereof 
shall  be  dissatisfied  with  such  award,  and  shall  appeal  there-^ 
from,  it  shall  nevertheless  have  the  right  to  immediately  use  the 
same,  upon  paying  the  amount  of  such  award  into  court,  to 
await  the  determination  of  such  appeal.  If  such  turnpike  com^ 
pony  shall  appeal  from  such  award,  the  corporation  seeking  to 
use  such  turnpike  road,  or  portion  thereof,  shall  enter  security 
in  such  amount  as  the  said  court  shall  direct  and  approve} 
whereupon,  such  security  being  entered,  the  company  so  enter- 
ing the  same  shall  have  the  right  to  the  immediate  use  of  sucH 
turnpike,  turnpikes,  or  portions  thereof. 
Approved — May  3,  1905.     P.  L.  368. 

Ax  Act  authorizing  contracts  between  cities,  boroughs,  and  townships,  of 
the  one  part,  and  street  passenger  railway  companies  and  motor  power 
companies,  of  the  other  part;  providing  for  the  keeping  of  certain 
streets  free  from  street  railway  tracks,  by  permitting  the  temporary  re- 
locaticm  or  abandonment  of  tracks  already  laid,  or  the  postponement  of 
the  laying  of  tracks  duly  authorized,  while  preserving  the  rights  of  such 
company  to  resume  the  exercise  of  its  said  franchises  upon  the  termina- 
tion or  breach  of  such  contract. 

Section  i.  That  in  case  the  local  authorities  of  any  city,  bor- 
ough, or  township  shall  deem  it  necessary  for  the  public  bene- 
fit and  convenience  to  secure  the  removal  of  any  street  rail- 
way tracks  already  laid,  or  prevent  the  lasring  of  such  tracks 
already  authorized  to  be  laid,  or  to  change  the  route  of  any 
street  railway  on  any  street  or  streets,  or  portion  of  a  street  or 
streets,  within  its  corporate  limits,  and  such  purpose  or  pur- 
poses can  be  accomplished  by  agreement  with  the  street  pas- 
senger railway  company  or  motor  power  company  owning, 
leasing  or  operating  such  tracks,  it  shall  and  may  be  lawful  for 
the  said  parties  to  enter  into  a  contract,  for  a  period  not  exceed- 
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ing  fifty  years,  for  such  considerations  and  upon  such  terms 
and  conditions,  and  containing  such  stipulations,  reservations 
and  covenants  as  may  be  agreed  upon  between  the  respective 
parties  thereto ;  and  such  contract  may  include  a  covenant  pro- 
viding that,  during  the  continuance  thereof,  municipal  consent 
shall  not  be  granted  to  any  other  company  to  use  or  occupy  the 
street,  streets,  or  portions  of  a  street  or  streets,  covered  by  such 
contract,  for  street  railway  or  passenger  transportation  pur- 
poses; which  covenant  shall  be  enforceable  by  bill  in  equity 
against  such  city,  borough,  or  township,  in  case  of  attempted 
breach  thereof ;  and  such  contract  may  also  provide  for  the  lay- 
ing or  relaying  of  such  tracks,  upon  such  terms  and  under  such 
contingencies  and  conditions  as  may  be  agreed  upon.  When 
such  contract  shall  have  been  made,  it  shall  form  a  part  of  the 
charter  of  the  company,  with  like  force  and  effect  as  to  all  its 
terms,  conditions,  stipulations,  restrictions,  covenants,  and  pro- 
visions as  to  change  of  routes  as  if  the  same  formed  a  part  of 
the  original  charter  of  such  company ;  and  no  removal  of  tracks 
already  laid,  or  postponement  of  or  delay  in  the  time  of  begin- 
ning or  completing  the  work  of  laying  tracks  already  author- 
ized to  be  laid,  and  no  change  of  route  therein  provided  for, 
shall  operate!  or  be  construed  to  deprive  or  divest  any  such 
company,  entering  into  such  contract,  of  any  of  the  rights, 
franchises  or  privileges  possessed  by  it  at  the  time  of  entering 
into  such  contract,  so  as  to  operate  in  favor  of  any  company 
subsequently  formed  and  seeking  to  occupy,  for  street  railway 
purposes,  the  street,  streets,  or  portions  of  a  street  or  streets, 
covered  by  such  contract :  Provided,  however.  That  nothing  in 
this  act  contained,  nor  any  contract  made  in  pursuance  thereof, 
shall  be  construed  to  limit  or  affect  in  any  way,  or  impose  any 
additional  liability  for  the  exercise  of,  the  right  of  a  steam 
railroad  company  to  lay  its  tracks  over,  upon,  under,  and  across 
such  street  or  streets,  or  portions  thereof. 

Section  2.  All  laws  and  portions  of  laws,  whether  special  or 
general,  in  so  far  as  the  same  may  be  inconsistent  herewith,  are 
hereby  repealed. 

Approved — May  3,  1905.     P.  L.  379. 
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Company. 
Election  Return  Authorizing  an  Increase  of 

RESOLUTIONS  OF  THE  BOARD  OF  DIRECTORS. 

Pa.,  190 

I  HEREBY  CERTIFY  that  the  following  resolutions  were 
adopted  by  a  majority  of  the  entire  board  of  directors  of  the 
G>mpany  at  a  meeting  held  at  the  principal  office  of 
the  company  on  the  day  of  ,  190     : 

**Resolved,  That  the  of  this  company  be  increased 

from$  to$  ; 

"Resolved,  That  a  meeting  of  the  stockholders  be  called  to 
convene  at  the  general  office  of  this  company  on  the 
day  of  190    ,  to  take  action  on  approval  or  disapproval 

of  the  proposed  increase  of  the  of  this  company,  and 

that  the  secretary  be  and  is  hereby  directed  to  give  notice 
thereof  as  required  by  law." 

Attest : 

Secretary. 

[seal] 


COMMONWEALTH  OF  PENNSYLVANIA 

County  of 


'    jss: 


being  duly  sworn,  or  affirmed,  doth  depose  and  say, 
that  he  is  of  the  Company;  that  a  notice,  of 

which  the  above  is  a  copy,  was  published  in  the  ,  a  news- 

paper of  general  circulation,  printed  and  published  in  the 

569 
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county  of  ,  Commonwealth  of  Pennsylvania,  once  a 

wedc,  for  sixty  days,  commencing  on  the  day  of 

190    . 

Sworn  to,  or  affirmed,  and  subscribed  before  me,  this 
day  of  A.  D.  190    . 

[seal] 


OATH  OF  JUDGES. 
COMMONWEALTH  OF  PENNSYLVANIA,  ) 

County  of  j 

On  this  day  of  A.  D.  190    ,  personally  ap- 

peared before  me,  a         in  and  for  the  county  aforesaid 
stockholders,  duly  appointed  judges,  by  the  board  of  directors 
of  the  Company,  to  conduct  an  election  of  said  company 

to  be  held  on  the  day  of  ,  190    ,  who  being  duly 

sworn,  or  affirmed,  do  depose  and  say  that  they  will  well  and 
truly,  according  to  law,  conduct  said  election  to  the  best  of 
their  ability^  and  true  return  make  of  the  same. 


Judges. 


Sworn  to,  or  affirmed,  and  subscribed  before  me,  the  day  and 
'ear  aforesaid. 


[seal] 

jxjdges'  return. 

We,  the  undersigned  judges,  appointed  by  the  board  of  di- 
rectors of  the  Company  to  conduct  an  election  by  the 
stockholders  thereof,  for  or  against  an  increase  of  the 
of  the  said  company  from  $  to  $  ,  do  hereby  cer- 
tify, that  after  being  duly  sworn,  or  affirmed,  we  held  the  said 
election  on  the             day  of             190    ,  at  the  office  of  the 
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said  company,  the  time  and  place  fixed  for  holding  the  same,  of 
which  sixty  days  previous  notice  by  publication  was  duly  given, 
and  in  due  form  and  manner  we  received  the  votes  of  the  stock- 
holders of  the  said  company  in  favor  of  or  against  such  in- 
crease. And  at  the  said  election  there  were  voted  in  favor  of 
such  increase  shares,  and  against  such  increase 

shares,  thereby  evincing  the  consent  of  the  persons  or  bodies 
corporate,  holding  the  larger  amount  in  value  of  the  capital 
stock  of  the  said  company,  to  the  said  increase. 


Judges. 


190    , 


ENDORSEMENT. 


Name  of  corporation. 


ELECTION  RETURN. 


Authorizing 


Filed  in  the  Office  of  the  Secretary  of  the 
Commonwealth,  on  the  day  of  A. 

D  190    . 


Deputy  Secretary  of  the  G>mmonwealth. 
Recorded  in  Miscellaneous  Corporation  Rec- 
ord Book,  No.  ,  page. 

The  fee  for  filing  this  paper  is  $30.00. 

2  Form  of  Street  Bailway  ICortgage. 

FIRST  MORTGAGE. 
Loan  of  $500,000. 
THIS  INDENTURE,  Made  the  day  of  A.  D. 
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190  ,  between  the  Street  Railway  Company,  a  corporation 
of  the  State  of  Pennsylvania  (hereinafter  called  the  "Railway 
Company''),  party  of  the  first  part,  and  the  Trust  Com- 

pany, a  corporation  of  the  State  of  Pennsylvania  (hereinafter 
called  the  'Trustee"),  party  of  the  second  part,  WITNESS- 
ETH: 

THAT  WHEREAS,  The  said  Railway  Company  is  a 
corporation  chartered  by  the  Act  of  General  Assembly  of  Penn- 
sylvania, entitled  "An  Act  to  provide  for  the  incorporation  of 
and  government  of  street  railway  companies  in  this  Common- 
wealth'' approved  May  14,  A.  D.  1889,  and  its  supplements. 

AND  WHEREAS  In  and  by  the  said  act  the  said  Railway 
Company  has  power  to  borrow  money  and  issue  bonds  and  se- 
cure the  payment  of  the  same  by  a  mortgage  on  its  road,  prc^ 
erty  and  franchises. 

AND  WHEREAS  The  said  Railway  Company  under  the 
powers  conferred  upon  it  by  the  said  Act  of  Assembly  and  in 
accordance  with  the  determination  of  a  majority  of  its  stodc- 
holders  has  located  its  railway  and  has  begun  the  construction 
of  the  same,  and  has  acquired  rights  of  way  and  the  consent 
of  the  municipal  authorities. 

AND  WHEREAS,  A  statement  of  the  President  of  the 
said  railway  company,  accompanied  with  the  oath  of  the  pre^- 
dent  and  engineers  as  to  the  payment  of  the  capital  stock  of  the 
said  company  as  required  by  the  Act  of  May  7,  1887,  entitled 
"An  Act  to  enforce  against  railroad  corporations  the  provis- 
ions of  Section  yy^  Article  xvi  of  the  Constitution,"  has  been 
filed  in  the  office  of  the  Secretary  of  the  Commonwealth. 

AND  WHEREAS,  In  and  by  the  act  of  the  General  Assem- 
bly of  Pennsylvania  entitled  "An  Act  to  Provide  for  Increasing 
the  Capital  Stock  and  Indebtedness  of  Corporations,"  approved 
February  9,  1901,  it  is  enacted  that  "the  capital  stock  or  in- 
debtedness, or  both,  of  any  corporation  created  by  general  or 
special  law  may,  with  the  consent  of  the  persons  or  bodies  cor- 
porate holding  the  larger  amount  in  value  of  its  stock,  be  in- 
creased to  such  an  amount  in  the  aggr^^ate  of  each  as  it  shall 
deem  necessary  to  accomplish  and  carry  on  and  enlarge  the 
business  and  purposes  of  the  corporation.  Such  increase  of 
either  may  be  made  at  once,  or  from  time  to  time,  as  the  stock- 
holders aforesaid  shall  determine." 
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AND  WHEREAS,  At  a  meeting  of  the  Board  of  Direc- 
tors of  the  said  Company,  duly  called  and  held  on  the 
day  of  A.  D.  190  ,  the  following  resolu- 
tions were  adopted  by  majority  of  the  entire  number  of  the  said 
Board  of  Directors,  being  a  quorum  thereof,  viz: — 

"RESOLVED,  That  it  is  the  purpose  of  the  Com- 

pany to  increase  its  indebtedness  from  nothing  to  the  amount 
of  $500,000,  being  the  amount  necessary  to  accomplish  and 
carry  on  and  enlarge  the  business  and  purposes  of  the  corpora- 
tion. 

"AND  RESOLVED,  FURTHER,  That  the  question  of 
such  proposed  increase  shall  be  submitted  to  the  stockholders 
of  the  said  Company,  for  their  consent,  at  a  special 

meeting  of  the  stockholders,  which  is  hereby  called  to  convene 
at  the  chief  office  or  place  of  business  of  the  company  in  on 
the  day  of  A.  D.  190    ,  at  P.  M.,  or  such 

other  place  and  time  as  may  unanimously  be  agreed  upon  by 
the  stockholders  of  the  said  Company;  PROVIDED,  tihat  all 
the  stockholders  of  the  said  Company  shall  by  instrument  in 
writing  signed  by  them  agree  upon  the  place  and  time  of  the 
meeting  and  waive  the  sixty  days'  notice  of  the  meeting  re- 
quired to  be  given  by  Article  16,  Section  7,  of  the  Constitution 
of  the  State  of  Pennsylvania,  and  by  Section  2  of  the  Act  of 
the  General  Assembly  of  Pennsylvania  entitled  'An  Act  to  pro- 
vide for  increasing  the  Capital  Stock  and  Indebtedness  of  Cor- 
porations,' approved  February  9,  1901,  as  well  as  all  other 
notice  required  by  law." 

AND  WHEREAS,  All  the  stockholders  of  the  said  Com- 
pany by  instrument  in  writing,  signed  by  them,  agreed  upon 
the  place  and  time  of  the  said  special  meeting  and  waived  the 
sixty  days'  notice  of  the  said  special  meeeting  required  to  be 
given  as  aforesaid ; 

AND  WHEREAS,  The  special  meeting  thus  called  was 
duly  held  on  the  day  of  at  P.  M.,  and  at 

the  said  meeting  all  the  stockholders  of  the  Company  were 
present  in  person  or  by  proxy,  and  an  election  of  the  stockhold- 
ers was  taken  for  or  against  the  said  proposed  increase,  which 
was  conducted  by  three  judges,  stockholders  of  the  said  cor- 
poration, appointed  by  the  Board  of  Directors  to  hold  the  said 
election,  and  all  of  the  said  judges  respectively  took  and  sub- 
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scribed  an  oath  or  afErmation,  before  an  officer  authorized  by 
law  to  administer  the  same,  well  and  truly  and  according  to 
law  to  conduct  such  election  to  the  best  of  their  ability;  and 
when  the  said  election  was  closed  the  said  judges  counted  the 
number  of  shares  voted  for  and  against  such  increase ;  and  at 
the  said  election  all  the  stockholders  of  the  Company,  viz.: 
holders  of  shares  of  stock  amounting  at  par  to  ,  having 

voted  all  their  shares  by  ballot,  in  the  manner  required  by  law, 
for  such  increase,  the  said  judges  declared  that  the  persons  and 
bodies  corporate  holding  the  larger  amount  of  stock  of  such 
corporation  had  consented  to  such  increase ;  and  the  said  judges 
made  out  duplicate  returns  of  the  said  election,  stating  the 
number  of  shares  of  stock  that  voted  for  such  increase,  and  that 
no  shares  of_  stock  voted  against  such  increase,  and  subscribed 
and  delivered  the  same  to  the  President  of  the  Company ; 

AND  WHEREAS,  The  said  Company  has  filed,  in 

the  office. of  the  Secretary  of  the  Commonwealth  of  Pennsyl- 
vania, one  of  the  copies  of  the  said  return  of  the  said  election 
at  the  said  special  meeting,  with  a  copy  of  the  said  resolution 
and  waiver  of  notice  calling  the  same  thereto  annexed ; 

AND  WHEREAS,  At  the  said  meeting  of  stockholders  the 
following  resolution  was  also  unanimously  adopted,  viz. : — 

"RESOLVED,  That  an  issue  of  bonds  of  this  Company  to 
the  amount  of  $500,000 — being  the  total  amount  of  indebted- 
ness of  this  Company  this  day  authorized — bearing  interest  at 
the  rate  of  five  per  cent,  per  annum,  and  payable  in  ,  is 

hereby  authorized ;  and  that  a  mortgage  in  such  form  as  may 
be  approved  by  the  Board  of  Directors,  shall  be  executed  to 
secure  the  said  issue  of  bonds  upon  all  the  railroad  property 
and  franchises  of  this  Company  which  it  now  owns  or  may 
hereafter  acquire." 

AND  WHEREAS,  At  a  meeting  of  the  board  of  directors 
of  the  said  Company,  duly  called  and  held  on  the 

day  of  ,  after  the  adjournment  of  the  said  special  meet- 

ing of  stockholders,  at  which  meeting  of  the  board  all  the  mem- 
bers of  the  board  were  present,  the  following  resolution  was 
unanimously  adopted,  viz. : — 

"RESOLVED,  That,  in  pursuance  of  the  authority  and 
power  given  to  this  company  in  its  charter  and  in  execution  of 
the  resolution  of  the  stockholders  of  this  company  adopted  at 
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the  special  meeting  of  the  stockholders  held  this  day,  this  com- 
pany shall  forthwith  create  and  issue  bonds  for  each,  to 
be  known  as  its  Tirst  Mortgage  5  per  cent  30- Years  Gold 
Bonds,'  numbered  from  No.  i  to  No.  500,  both  inclusive,  and 
in  general  form  and  substance  as  follows,  viz. : — 

"  'United  States  of  America. 

No.  State  of  Pennsylvania.  $iooo. 

COMPANY. 


U  ( 


"  Tirst  Mortgage  5  per  cent.  30- Years  Gold  Bond. 

'Loan  of  $500,000. 


it  <i 


(t  t* 


The  Company,  a  corporation  of  the  State  of  Penn- 

sylvania, for  value  received  hereby  acknowledges  itself  to  be 
indebted  to  the  Trust  Company,  or  the  bearer,  or,  if 

this  bond  is  registered,  to  the  registered  holder  hereof,  in  the 
sum  of  ONE  THOUSAND  j)OLLARS  in  gold  coiu  of  the  United 
States  of  America  of  the  present  standard  of  weight  and  fine- 
ness, which  sum  the  said  Company  promises  to  pay  at  the 
office  of  the  said  Trust  Company,  in  the  City  of  , 
on  the  first  day  of  May,  A.  D.  1932,  in  gold  coin  as  aforesaid, 
with  interest  thereon  from  the  first  day  of  May,  A.  D.  1902, 
at  the  rate  of  5  per  cent  per  annum,  payable  semi-annually  in 
gold  coin  as  aforesaid,  at  the  office  of  the  said  Trust 
Company,  in  the  City  of  ,  on  the  first  days  of  May  and 
November  in  every  year,  on  the  presentation  and  surrender  of 
the  annexed  coupons  as  they  severally  mature,  and  without 
deduction  from  either  principal  or  interest  of  any  tax  or  taxes 
which  the  said  Company  may  be  required  to  pay  or  to 
retain  therefrom  by  any  present  or  future  laws  of  the  United 
States  or  of  the  State  of  Pennsylvania  or  any  other  State 
the  said  Company  hereby  agreeing  to  assume  the  pay- 
ment of  all  such  taxes. 

"  This  bond  is  one  of  a  series  of  five  hundred  bonds, 
amounting  in  the  aggregate  of  Five  Hundred  Thousand  Dol- 
lars, numbered  from  No.  i  to  No.  500,  both  inclusive,  each  for 
One  Thousand  Dollars,  and  all  of  like  date,  tenor  and  effect; 
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and  is  entitled  to  the  security  to  be  derived  from  a  certain  mort- 
gage bearing  even  date  herewith,  executed  and  delivered  by 
the  said  Company  to  the  said  Company  as  Trus- 

tee, and  secured  upon  all  the  railroad  property  and  franchises  of 
the  said  Company,  now  owned  by  the  said         Company 

or  hereafter  to  be  acquired  by  it — ^to  which  mortgage  reference 
is  hereby  made  for  the  terms  and  conditions  upon  which  this 
bond  is  issued  and  secured,  for  the  nature  and  extent  of  the 
security  and  the  ri^ts  of  the  holders  of  said  bonds  tmder  the 
said  mortgage,  and  for  a  description  of  the  said  corporate  fran- 
chises, real  and  leasehold  estate. 

"  This  bond  is  further  secured  by  a  sinking  fund  which  the 
said  Company  is  to  provide  by  paying  or  delivering  an- 

nually, on  the  first  day  of  August  in  every  year,  beginning  with 
the  first  day  of  August,  A,  D.  1903,  to  the  said  Trustee,  the 
sum  of  $  in  gold  coin  as  aforesaid,  or  in  bonds  secured 

by  the  said  mortgage  at  par. 

"  This  bond  is  subject  to  redemption  by  operation  of  the 
said  sinking  fund  on  the  first  day  of  November  in  any  year 
after  the  first  day  of  August,  A.  D.,  1903,  at  par  and  eight  per 
cent  premium  thereon  and  accrued  interest,  in  accordance  with 
the  terms  of  the  said  mortgage. 

"  This  bond  is  also  redeemable  on  the  first  day  of  May  or 

November  in  any  year  before  maturity,  at  the  option  of  the  said 

Company,  at  par  and  per  cent,  premium  thereon 

and  accrued  interest,  in  accordance  with  the  terms  of  the  said 

mortgage. 

"  This  bond  shall  pass  by  delivery  or  by  transfer  on  the 
books  of  the  said  Company,  Trustee,  and  its  successors 

for  the  time  being  in  the  trust  created  by  the  said  mortgage 
as  Registrar  hereby  and  by  the  said  mortgage  appointed  for  the 
registration  and  transfer  of  all  bonds  of  this  series ;  but,  after 
a  registration  of  ownership  certified  hereon  by  the  said  Regis- 
trar, no  transfer  except  on  its  books,  shall  be  valid  imless  the 
last  preceding  transfer  shall  have  been  to  bearer,  and  transfer- 
ability by  delivery  has  been  thereby  restored,  but  this  bond  shall 
continue  to  be  susceptible  of  successive  r^strations  at  the  op- 
tion of  its  holder,  and  the  registry  shall  not  restrain  the  nego- 
tiability of  the  coupons  by  delivery  merely. 

This  bond  shall  not  become  obligatory  until  it  has  been 
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authenticated  by  a  certificate  endorsed  hereon  and  duly  sijs^ed 
by  the  said  Trustee. 

"'In   Witness   Whereof,   The  said  Company  has 

caused  these  presents  to  be  signed  in  its  name  by  its  President, 
and  sealed  with  its  corporate  seal  attested  by  its  Secretary,  and 
coupons  for  said  interest  bearing  the  engraved  signature  of  its 
Treasurer  to  be  attached  hereto  this  day  of  A, 

D.  190    . 

Company, 

''  'President. 


tt  € 


By 


[corporate  seal] 

Attest : 

"  'Secretary. 

"With  coupons  attached  thereto  for  semi-annual  interest  to 
become  due  on  the  said  bonds,  bearing  the  engraved  signature 
of  the  Treasurer  of  the  Company,  and  in  general  form  and  sub- 
stance as  follows : — 

"  'On  the  first  day  of  the  Company  will  pay  to 

bearer,  on  surrender  of  this  coupon,  at  the  office  of  the 
Trust  Company,  in  the  City  of  ,  for  six  months'  interest 

on  its  First  Mortgage  5  Per  Cent.  30- Years  Gold  Bond  No. 
the  sum  of  Thirty  Dollars  in  gold  coin  of  the  United  States 
of  America  of  the  standard  of  weight  and  fineness  fixed  by  the 
said  bond. 

"  'Treasurer.' 

"And  having  endorsed  on  each  of  the  said  bonds  a  certificate 
of  the  Trustee  in  general  form  and  substance  as  follows : — 


«< 


'(Trustee's  Certificate.) 


"  The  undersigned,  the  Trust  Company,  Trustee, 

hereby  certifies  that  this  bond  is  one  of  a  series  amounting  in 
the  aggr^fate  to  the  sum  of  Five  Hundred  Thousand  Dollars 
described  in  the  within-mentioned  mortgage. 

"  '  Trust  Company,  Trustee, 

"'By 

"  ^President/ 

"AND  RESOLVED  FURTHER,  That,  in  order  to  secure 

the  payment  of  the  said  bonds,  this  company  shall  make,  exe- 

Z7 
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cute,  acknowledge,  and  deliver  to  the  Trust  Company 

a  mortgage  of  all  the  railroad  property  and  franchises  of  this 
company,  now  owned  by  this  company  or  hereafter  to  be  ac- 
quired by  it,  which  said  mortgage  shall  be  and  is  hereby  de- 
clared to  be  a  continuing  lien  to  secure  the  full  and  final  pay- 
ment of  all  bonds  so  to  be  issued,  not  exceeding  in  the  aggre- 
gate the  sum  of  Five  Hundred  Thousand  Dollars,  and  shall  be 
for  the  benefit  and  security  of  and  in  trust  for  the  holders  of 
the  said  bonds,  without  preference,  priority,  or  distinction  as  to 
lien  or  otherwise  of  any  over  another,  but  so  that  each  and  all 
of  the  said  bonds  to  be  issued  as  aforesaid  shall  have  the  same 
right,  lien,  and  privilege  under  and  by  virtue  of  the  said  mort- 
gage, and  shall  be  all  equally  secured  thereby. 

"AND  RESOLVED  FURTHER,  That  this  company  shall 
acknowledge  the  said  mortgage  by  attorney,  and  that 
be  and  he  is  hereby  appointed  the  attorney  for  this  company 
and  authorized  and  directed  for  it,  and  in  its  name  and  as  and 
for  its  corporate  act  and  deed  to  acknowledge  the  said  mortgage 
before  any  person  having  authority  by  the  laws  of  the  Com- 
monwealth of  Pennsylvania  to  take  such  acknowledgments  to 
the  intent  that  the  same  may  be  duly  recorded ;  and  that  the 
appointment  of  the  said  attorney  be  embodied  in  the  said  mort- 

"AND  RESOLVED  FURTHER,  That  the  president  of 
this  company  be  and  is  hereby  authorized  and  directed,  for  and 
on  behalf  of  this  company,  and  for  and  as  its  act  and  deed,  to 
sign  in  the  name  of  this  company  the  said  bonds  and  mortgage, 
to  affix  thereto  the  corporate  seal  of  this  company,  and  to  cause 
the  said  seal  to  be  duly  attested  by  the  secretary  of  this  com- 
pany ;  and  when  the  said  mortgage  shall  have  been  so  signed, 
sealed,  and  attested,  and  acknowledged  by  the  attorney  this 
day  appointed  for  that  purpose,  then  to  deliver  and  record  the 
same ;" 

AND  WHEREAS,  At  the  said  meeting  of  the  board  of  di- 
rectors the  form  of  this  mortgage  was  submitted  to  the  said 
board  of  directors,  and  it  was  unanimously 

"RESOLVED,  That  the  mortgage  to  be  executed,  acknowl- 
edged, delivered,  and  recorded  for  and  on  behalf  of  this  com- 
pany, as  this  day  authorized  and  directed  by  this  board,  shall 
he  in  the  form  now  submitted,  which  form  is  hereby  adopted 
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and  approved,  and  ordered  to  be  set  forth  at  length  upon  the 
minutes  of  this  meeting ;" 

AND  WHEREAS,  The  said  Company,  in  pursuance 

of  the  said  resolutions  and  of  the  laws  of  the  State  of  Pennsyl- 
vania, the  said  company  in  that  behalf  enabling,  and  of  all  and 
every  legal  power  and  authority  in  it  vested,  proposes  forth- 
with to  make,  execute,  issue,  and  n^otiate  bonds  or  obliga- 
tions in  the  form  substantially  as  hereinbefore  set  forth  to  be 
known  as  its  "First  Mortgage  Five  per  cent.  Thirty  Years  Gold 
Bonds''  to  the  amount  hereinbefore  mentioned,  not  to  exceed 
in  the  aggregate  the  sum  of  five  hundred  thousand  dollars 
($500,000) ; 

NOW,  THEREFORE,  The  Said  Company,  in  con- 

sideration  of  the  premises  and  of  one  dollar  ($1)  to  it  paid  by 
the  said  Trust  Company,  party  of  the  second  part,  and 

for  the  purpose  of  securing  the  pa)nment  of  the  principal  and 
interest  of  all  of  said  bonds  when  and  as  the  same  shall  become 
due  and  payable,  according  to  the  tenor  and  effect  thereof,  has 
granted,  bargained,  sold,  assigned,  transferred,  set  over,  re- 
leased, conveyed,  and  confirmed,  and  by  these  presents  does 
grant,  bargain,  sell,  assign,  transfer,  set  over,  release,  convey, 
and  confirm  unto  the  said  Company,  party  of  the  sec- 

ond part,  and  to  its  successor  or  successors  in  the  trusts  hereby 
created,  and  to  its  and  their  successors  and  assigns  forever :— ^ 
All  and  singular  the  line  of  its  railway  as  the  same  is 

now  located,  beginning,  &c. 

TOGETHER  with  all  other  extensions,  branches,  and  relo- 
cations of  the  said  lines  of  railroad,  all  power  houses  and  other 
buildings,  structures,  plants,  machinery,  equipment,  rights  of 
way,  roadbed,  superstructure,  tracks,  turnouts,  sidings, 
switches,  bridges,  poles,  wires,  overhead  line  work,  rolling 
stock,  tools,  implements,  fuel  and  materials  of  the  said  Rail- 
way Company  now  owned  or  which  may  hereafter  be  acquired 
for  constructing,  maintaining,  operating,  repairing,  replacing, 
or  improving  the  said  line  of  railway  and  its  appurtenances,  or 
any  part  thereof,  or  in  or  for  the  business  of  the  said  line  of 
railway,  and  all  other  property,  real  and  personal,  how  owned 
or  which  may  hereafter  be  acquired  for  the  purposes  of  the  said 
railway  company  or  its  business  with  thie  proceeds  of  bonds  is- 
sued under  and  secured  by  this  deed  of  trust  or  mortgage. 
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AND  TOGETHER  WITH  all  the  rights,  privileges,  and 
franchises  of  the  said  Railway  Company,  including  its  fran- 
chises to  be  a  corporation. 

AND  TOGETHER  WITH  all  the  streets,  ways,  passages, 
waters,  and  water  courses,  easements,  rights,  liberties,  privil^fes, 
hereditaments  and  appurtenances  whatsoever  to  any  of  the 
hereby  granted  premises  belonging  or  appertaining  or  to  belong 
or  appertain,  and  the  reversions,  and  remainders,  rents,  issues, 
and  profits  thereof  and  all  the  estate,  right,  title,  interest,  prop- 
erty, claim,  and  demand  of  every  nature  and  kind  whatsoever  of 
the  said  Railway  Company  now  owned  and  possessed  or  which 
may  hereafter  be  acquired,  as  well  at  law  as  in  equity,  of,  in, 
and  to  the  same  and  every  part  and  parcel  thereof. 

TO  HAVE  AND  TO  HOLD  the  said  above  described  rail- 
way, property  and  franchises  unto  the  said  party  of  the  sec- 
ond part  and  its  lawful  successor  or  successors  and  assigns 
forever,  to  and  for  the  only  proper  use  and  behoof  of  the  party 
of  the  second  part  and  its  successors  and  assigns  forever. 

BUT  IN  TRUST  NEVERTHELESS,  for  the  equal  pro 
rata  benefit  and  security  of  all  and  every  the  persons  or  corpora- 
tions who  may  be  or  become  holders  of  the  said  "First  Mort- 
gage Five  per  cent.  Thirty- Years  Gold  Bonds"  to  the  aggre- 
gate amount  of  three  hundred  and  fifty  thousand  dollars,  with- 
out preference,  priority,  or  distinction  as  to  the  lien  or  other- 
wise of  any  over  the  other,  and  so  that  all  of  the  said  bonds  is- 
sued and  to  be  issued  as  aforesaid,  and  outstanding  at  any  one 
time,  shall  have  the  same  right,  lien,  and  privil^e  under  and 
by  this  deed  of  trust  or  mortgage,  and  shall  all  be  equally  se- 
cured hereby,  with  like  effect  as  if  they  had  all  been  made, 
executed,  delivered,  and  negotiated  simultaneously  on  the  date 
hereof. 

AND  IT  IS  HEREBY  EXPRESSLY  COVENANTED 
AND  AGREED,  by  and  between  the  parties  hereto,  the  said 
party  of  the  first  part  covenanting  not  only  for  itself,  but  also 
for  its  successors  and  assigns,  and  the  party  of  the  second  part 
covenanting  not  only  for  itself  but  also  for  its  successors  and 
assigns  and  its  successor  or  successors  in  the  trusts  hereby 
created,  that  the  said  above  described  premises,  property  and 
appurtenances  are  to  be  held  by  the  said  party  of  the  second 
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part  upon  and  for  the  trusts,  uses,  and  purposes  following,  that 
is  to  say : 

First — ^The  Railway  Company  shall,  contemporaneously 
with  the  execution  and  delivery  hereof,  make,  execute,  and  de- 
liver to  the  Trustee,  and  the  Trustee  shall  certify  or  coimter- 
sign  bonds  of  the  Railway  Company  intended  to  be  secured 
hereby  to  an  amount  not  exceeding  in  the  aggregate  three  hun- 
dred and  fifty  thousand  dollars,  and  in  the  general  form  here- 
inbefore set  forth,  and  shall  deliver  the  same  so  certified  or 
cotmtersigned  to  such  person  or  persons  as  the  board  of  direc- 
tors of  the  Railway  Company  may  by  resolution  designate. 
Until  the  said  bonds  can  be  lithographed  or  engraved,  the  Rail- 
way Company  may  execute  and  issue  written  or  printed  tem- 
porary bonds  or  obligations,  in  such  form  or  forms,  and  in  such 
amounts,  as  may  be  approved  and  be  countersigned  or  certified 
by  the  Trustee ;  which  temporary  bonds  shall  be  entitled  to  all 
the  security  hereunder,  and  be  exchangeable  for  or  convertible 
into  the  lithographed  or  engraved  bonds  to  be  issued  hereunder, 
but  the  said  temporary  bonds  shall  be  canceled  by  the  Trustee 
upon  such  exchange  or  conversion  being  effected;  and  when 
bonds  or  obligations  are  countersigned  or  certified  by  the  Trus- 
tee to  the  effect  that  they  are  issued  under  and  secured  by  this 
deed  of  trust  or  mortgage,  such  certificate  shall  be  conclusive 
evidence  that  said  bonds  or  obligations  have  been  issued  in 
accordance  with  and  are  entitled  to  the  security  of  this  deed  of 
trust  or  mortgage,  whatever  the  form  of  such  bonds  or  obliga- 
tions may  be. 

Second. — ^The  Railway  Company  shall  hereafter,  and  imtil 
all  the  bonds  hereby  secured  shall  have  been  paid  or  redeemed, 
keep  at  its  own  expense,  at  its  office  or  agency  in  the  city  of 
Philadelphia,  an  appropriate  book,  to  be  designated  "Register 
of  Street  Railway  Company's  First  Mortgage  Five  per 

cent.  Thirty  Years  Gold  Bonds,"  for  the  purpose  of  registry 
and  transfer  of  the  respective  bonds,  secured  hereby,  in  accord- 
ance with  the  terms  of  said  bonds,  and  every  holder  of  bonds 
secured  hereby  shall  be  entitled  to  have  his  name  and  address 
and  the  number  of  any  of  the  said  bonds  held  by  him  entered 
therein,  upon  presenting  at  the  said  office  or  agency  a  written 
statement  of  the  said  particulars,  signed  by  himself,  and,  if  re- 
quired, duly  verifying  his  title  to  the  said  bonds,  by  the  pro- 
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duction  thereof,  or  upon  written  order,  duly  verified,  of  the 
person  last  registered  as  the  holder.  The  Trustee  shall  have 
free  access  at  all  reasonable  times  to  such  bond  registry,  and 
shall  from  time  to  time,  on  request  in  writing,  be  furnished  with 
a  copy  thereof. 

Third. — In  case  any  bonds  issued  hereunder  become  muti- 
lated or  destroyed,  it  shall  be  lawful  for  the  Railway  Company 
to  issue  new  bonds  of  like  tenor  and  date  and  bearing  the  same 
serial  numbers,  and  the  officers  of  the  Railway  Company  for 
the  time  being  may  sign,  and  the  Trustee,  upon  being  fully  in- 
demnified, may  certify  the  same  for  delivery  in  exchange  for 
or  in  lieu  of  bonds  so  mutilated  and  destroyed. 

Fourth, — ^Until  default  be  made  by  the  said  Railway  Com- 
pany in  the  payment  of  the  principal  or  interest  of  said  bonds, 
or  any  of  them,  according  to  the  tenor  and  effect  of  said  bonds, 
and  on  the  days  and  times  mentioned  in  said  bonds  respectivdy, 
without  deduction  from  either  principal  or  interest  for  any  tax 
or  taxes  which  the  said  Railway  Company  may  be  required  to 
pay  or  retain  therefrom  by  any  present  or  future  laws  of  the 
United  States  or  of  the  State  of  Pennsylvania  or  any  other 
State — ^the  said  Railway  Company  having  agreed  and  hereby 
agfreeing  to  pay  the  same — or  until  default  be  made  by  the  said 
Railway  Company  in  respect  to  some  other  act  or  thing  in  any 
of  said  bonds  or  herein  required  to  be  done,  kept,  and  per- 
formed, the  said  Railway  Company  shall  be  permitted  to 
possess,  manage,  operate,  use,  and  enjoy  all  and  singular  the 
premises  hereinbefore  described,  with  the  appurtenances,  and  to 
receive,  use,  and  dispose  of  the  income  therefrom. 

Fifth. — If  the  Railway  Company,  its  successors  or  assigns, 
shall,  at  any  time  hereafter,  after  demand  made,  make  default, 
or  refuse,  neglect,  or  omit,  for  any  period  exceeding  six 
months,  to  pay  the  semi-annual  interest  on  the  bonds  intended 
hereby  to  be  secured,  or  any  of  them,  or  shall,  after  demand 
made,  make  default,  or  refuse,  neglect,  or  omit,  for  any  period 
exceeding  thirty  days  after  maturity,  to  pay  the  principal  sum 
of  each  and  all  of  the  said  bonds  intended  hereby  to  be  secured, 
or  any  of  them,  or  shall  suffer  or  allow  any  taxes  or  assess- 
ments to  fall  in  arrear  whereby  the  security  of  this  deed  of  trust 
or  mortgage  may  be  impaired,  or  shall  permit  any  lien  to  be 
filed  or  acquired  or  any  charge  to  be  created  by  any  person  or 
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corporation  whereby  the  lien  of  this  deed  of  trust  or  mortgage 
may  possibly  be  divested,  postponed,  or  otherwise  impaired,  or 
shall  neglect  or  refuse  to  keep  or  perform  any  of  the  coven- 
ants and  stipulations  contained  herein,  or  in  the  bonds  secured 
or  intended  to  be  secured  hereby,  and  on  its  part  to  be  kept 
and  performed,  then  and  in  either  of  such  events  the  Trustee 
shall  and  will  upon  the  written  request  of  holders  of  a  ma- 
jority in  amount  of  the  bonds  secured  hereby  and  then  out- 
standing, and  upon  adequate  security  and  indemnity  against 
all  costs,  expenses  and  liabilities  to  be  by  the  Trustee  incurred, 
or  without  such  request  or  security  or  indemnity,  it  shall  be 
lawful  for  the  Trustee,  in  the  Trustee's  own  discretion,  forth- 
with to  demand,  and  with  such  force  as  may  be  necessary  to 
enter,  take,  and  maintain  possession  of  all  and  singular  the 
railroad,  property  and  franchises  hereby  conveyed  and  mort- 
gaged, or  agreed  or  intended  so  to  be,  and  as  the  attorney  in 
fact  or  agent  of  the  Railway  Company,  and  by  the  Trustee's 
agents  and  substitutes  duly  constituted,  or  by  the  Trustee's 
managers,  superintendents,  receivers  or  servants,  have,  hold, 
use,  manage,  operate,  lease,  and  enjoy  the  same,  and  each  and 
every  part  thereof,  to  as  full  an  extent  as  the  Railway  Company 
might  lawfully  do,  making  from  time  to  time  all  needful  and 
proper  repairs,  alterations,  and  additions,  and  receiving  all  the 
rents,  income,  and  revenue  thereof,  and  after  deducting  the  ex- 
penses of  such  use,  operation,  reasonable  repairs,  alterations, 
and  additions,  and  the  cost  and  charges  of  taking  such  posses- 
sion and  proper  compensation  for  the  services  for  such  taking 
possession  and  management  while  in  possession,  and  such  sum 
or  sums  as  may  be  sufficient  to  indemnify  the  Trustee  against 
any  liability,  loss,  or  damage  for  or  on  account  of  any  matter 
or  thing  done  in  good  faith  in  pursuance  of  the  duties  of  the 
Trustee,  the  Trustee  shall  apply  the  remaining  net  income  and 
revenue  therefrom,  and  also  all  sums  of  money  which  may  have 
been  paid  to  and  are  in  the  hands  of  the  Trustee  at  the  time  of 
taking  possession,  as  proceeds  of  property  released,  to  the  pay- 
ment, without  giving  preference,  priority,  or  distinction  to  one 
bond  over  another,  of  the  full  principal  of  and  all  accrued  in- 
terest due  on  all  of  the  said  bonds  outstanding  and  intended 
hereby  to  be  secured,  if  the  said  income  and  proceeds  be  suffi- 
cient, but  if  not,  then,  without  distinction  between  principal 
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and  interest,  pro  rata;  or  the  Trustee  shall  and  will,  after  or 
without  entering  upon  or  taking  such  possession,  upon  the 
written  request  of  holders  of  a  like  amount  of  said  bonds  then 
outstanding,  and  upon  like  security  and  indemnity,  or  with- 
out such  request  or  security  or  indemnity  in  the  Trustee's  own 
discretion,  the  Trustee  may  proceed  to  sell  and  dispose  of  all 
and  singular  the  said  railroad,  property  and  franchises  hereby 
mortgaged,  or  agreed  or  intended  so  to  be,  to  the  highest  and 
best  bidder  at  public  auction  in  the  city  of  ,  or  at  such 

place  as  the  Trustee  shall  appoint,  having  first  given  notice  of 
the  time  and  place  of  such  sale  by  advertisement,  published  not 
less  than  once  each  wedc  for  ten  successive  weeks  in  one  or  more 
newspapers  in  the  city  of  and  elsewhere  at  the  option  of 

the  Trustee,  or  to  adjourn  the  said  sale  from  time  to  time  in  the 
Trustee's  discretion,  and  if  so  adjourning,  to  make  the  said  sale 
at  the  time  and  place  to  which  the  same  may  be  so  adjourned ; 
and  to  make  and  deliver  to  the  ptu-chaser  or  purchasers  of  the 
said  railroad  property  and  franchises  good  and  sufficient  deed 
or  deeds  in  the  law  in  fee  simple,  freed  from  all  and  every  the 
trusts  hereby  created,  and  without  liability  to  see  to  the  appli- 
cation of  the  purchase  money,  and  without  obligation  to  in- 
quire into  the  necessity,  expediency,  or  authority  of  or  for  any 
such  sale;  which  sale,  made  as  aforesaid,  shall  be  a  perpetual 
bar,  both  at  law  and  in  equity,  against  the  Railway  Gxnpany, 
and  all  persons  claiming  or  to  claim  the  said  railroad,  property 
and  franchises,  and  any  part  thereof  or  any  interest  therein,  by, 
from  or  through  the  Railway  Company;  and  after  deducting 
from  the  proceeds  of  such  sale  proper  allowances  for  all  ex- 
penses thereof,  including  attorney  and  counsel  fees,  and  all 
other  expenses,  advances,  or  liabilities  which  may  have  been 
made  by  the  Trustee  for  taxes  or  assessments  on  the  said  rail- 
road, property  and  franchises ;  as  well  as  reasonable  compensa- 
tion for  its  own  services,  it  shall  be  lawful  for  the  Trustee,  and 
it  shall  be  the  Trustee's  duty,  to  apply  the  residue  of  the  nx»iey 
arising  from  the  said  sale  to  the  payment  of  the  full  principal 
of,  and  all  accrued  interest  on,  all  the  said  bonds  which  shall 
then  be  outstanding  and  unpaid,  without  giving  preference, 
priority,  or  distinction  to  one  bond  over  another  if  the  said  pur^ 
chase  money  be  sufficient,  but  if  not,  then  pro  rata,  without  dis- 
tinction between  principal  and  interest ;  and  in  the  event  of  there 


FORMS.  585 

being  in  the  hands  of  the  Trustee  any  portion  of  the  trust  es- 
tate, or  the  proceeds  thereof,  after  the  pa)rment  in  full  of  the 
principal  and  interest  of  the  aforesaid  bonds,  then  the  Trustee 
shall  reconvey,  retransfer,  or  pay  over  the  same  to  the  Railway 
Company,  its  successors  or  assigns,  for  its  sole  use  and  benefit ; 
or  the  Trustee  shall  and  will,  upon  the  written  request  of  the 
holders  of  a  like  amount  of  said  bonds  then  outstanding,  and 
upon  like  security  and  indemnity  or  without  such  request  or 
security  or  indemnity,  in  the  Trustee's  own  discretion,  the 
Trustee  may  proceed  to  protect  and  enforce  the  rights  of  the 
bondholders  under  these  presents  by  a  suit  or  suits  in  equity 
or  at  law,  whether  for  the  specific  performance  of  the  stipulated 
covenants  and  agreements,  or  any  of  them,  contained  herein  on 
the  part  of  the  Railway  Company,  to  be  kept  and  performed, 
or  in  aid  of  the  execution  of  powers  herein  granted  or  other- 
wise, as  the  Trustee  being  advised  by  counsel  learned  in  the 
law  shall  deem  most  effectual  to  protect  and  enforce  such 
rights — it  being  understood,  and  it  is  hereby  expressly  declared 
that  the  rights  of  entry  and  sale  hereinbefore  granted  are  in- 
tended as  cumulative  remedies  additional  to  all  other  remedies 
allowed  by  law,  and  that  the  same  shall  not  be  deemed  in  any 
manner  whatever  to  deprive  the  Trustee  or  the  beneficiaries 
under  this  trust  of  any  legal  or  equitable  remedy  by  judicial 
proceedings  consistent  witii  the  provisions  of  these  presents, 
according  to  the  true  intent  and  meaning  thereof:  PRO- 
VIDED ALWAYS,  and  it  is  hereby  expressly  declared  and 
agreed,  that  no  holder  or  holders  of  a  bond,  or  of  any  bonds 
secured  hereby,  shall  have  the  right  to  institute  any  suit,  action 
or  proceeding,  in  equity  or  at  law,  for  the  foreclosure  of  this 
indenture  or  the  execution  of  the  trusts  hereof,  or  for  the  ap- 
pointment of  a  Receiver,  or  for  any  other  remedy,  without  first 
giving  notice  in  writing  to  the  Trustee  of  default  having  oc- 
curred and  continued  as  aforesaid,  and  unless  a  majority  in 
amount  of  the  holders  of  bonds  then  outstanding  have  made  re- 
quests in  writing  to  the  Trustee  as  above  provided,  and  have 
afforded  to  the  Trustee  a  reasonable  opportunity  to  proceed  to 
exercise  the  powers  hereinbefore  granted,  or  to  institute  such 
action,  suit,  or  proceeding  in  the  Trustee's  own  name,  and  have 
also  offered  to  the  Trustee  adequate  security  and  indemnity 
against  the  costs,  expenses,  and  liabilities  to  be  incurred  therein 
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or  thereby ;  and  such  notification,  request,  and  offer  of  indem- 
nity are  hereby  declared  to  be  conditions  precedent  to  the  exe- 
cution of  the  powers  and  trusts  of  this  indenture,  to  any  action 
or  cause  of  action  for  foreclosure,  to  the  appointment  of  a  Re- 
ceiver, or  to  any  other  remedy  hereunder:  AND  PRO- 
VIDED ALSO,  That  neither  the  Trustee  nor  the  holder  or 
holders  of  the  bonds  intended  to  be  secured  hereby,  or  any  of 
them,  shall  sell  the  premises  hereby  mortgaged,  or  intended  so 
to  be,  or  any  part  thereof,  or  institute  any  suit,  action,  or  pro- 
cedure in  law  or  equity  for  the  foreclosure  hereof,  or  for  the 
appointment  of  a  Receiver,  otherwise  than  in  the  manner 
herein  provided. 

Sixth. — It  is  further  distinctly  understood  and  agreed  that 
in  the  event  of  the  Trustee  making  such  entry  upon  or  taking 
possession  of  the  railway,  property  and  franchises  hereby  mort- 
gaged, or  agreed  or  intended  so  to  be,  or  in  the  event  of  any 
sale  thereof,  either  by  the  Trustee  or  by  judicial  proceedings,  as 
hereinbefore  mentioned,  then  and  in  either  such  case  the  whole 
principal  sum  of  each  and  all  of  the  said  bonds  then  outstand- 
ing and  intended  hereby  to  be  secured  shall  forthwith  become 
due  and  payable,  an)rthing  in  said  bonds  or  herein  contained  to 
the  contrary  notwithstanding ;  and  in  no  other  case,  and  for  no 
other  purpose,  shall  the  principal  sum  of  any  of  said  bonds  be- 
come due  and  payable  before  the  date  fixed  in  such  bonds  for 
the  payment  thereof,  except  when  such  bonds  shall  have  been 
called  for  redemption,  or  when  the  principal  stun  thereof  has 
been  so  declared  to  have  become  due  and  pajrable  by  the  Trus- 
tee or  by  the  holders  of  a  majority  in  amount  of  the  bonds 
then  outstanding,  in  an  instrument  of  writing  under  their 
hands  and  seals,  after  default  in  the  pa]rment  of  interest  thereon 
continuing  for  six  months  after  due  demand  therefor,  and  the 
Trustee,  without  any  instruction  from  the  bondholders,  in  the 
Trustee's  own  discretion,  may  in  such  case  declare  the  principal 
sum  to  be  due,  or  the  holders  of  a  majority  in  the  amount  of 
bonds  then  outstanding  may  in  such  case  instruct  the  Trustee 
to  declare  the  principal  sum  to  be  due,  or  waive,  or  instruct  the 
Trustee  to  waive,  the  right  so  to  declare  on  such  terms  and 
conditions  as  the  said  holders  of  a  majority  in  amount  may 
deem  proper,  and  may  annul  and  reverse  a  previous  declaration 
made  by  the  Trustee   in  that  behalf:     PROVIDED   AL- 
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WAYS,  And  it  is  hereby  declared  that  no  such  action  of  the 
Trustee  or  of  the  bondholders  shall  extend  or  be  taken  to  af- 
fect any  subsequent  default  or  impair  the  rights  resulting  there- 
from :  AND  PROVIDED  ALSO,  That  it  shall  and  may  be 
lawful  for  the  Trustee,  when  and  as  soon  as  the  bonds  then  out- 
standing and  hereby  secured  shall  become  due  and  payable  ac- 
cording to  the  terms  hereof,  to  proceed  thereon  to  judgment 
and  execution  for  the  recovery  of  the  whole  amount  of  the 
bonds  then  outstanding  and  secured  hereby,  and  all  taxes  and 
interest  due  thereon,  together  with  an  attorney's  commission 
for  collection,  and  the  Trusteee's  charges,  fees,  and  expenses, 
besides  costs  of  suit,  without  further  say,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding. 

Seventh. — At  any  sale  of  the  aforesaid  railway,  property  and 
franchises,  or  of  either  or  any  part  thereof,  whether  by  virtue 
of  any  power  herein  granted  or  by  judicial  authority,  the  Trus- 
tee may  bid  for  and  purchase,  or  cause  to  be  bid  for  and  pur- 
chased, the  same  for  and  on  behalf  of  all  the  holders  of  the 
bonds  hereby  secured  and  then  outstanding,  in  the  proportion 
of  the  respective  interests  of  such  bondholders,  at  a  reasonable 
price  if  but  a  portion  thereof  be  sold,  or,  if  the  whole  of  said 
mortgaged  premises  should  be  sold,  at  a  price  not  exceeding  the 
total  amount  of  such  bonds  outstanding,  with  the  interest  ac- 
crued thereon  and  the  expenses  of  such  sale.  In  case  of  a  sale 
of  the  mortgaged  premises  or  any  part  thereof,  either  by  the 
Trustee  or  in  the  course  of  judicial  proceedings,  as  hereinbe- 
fore provided,  the  purchaser  or  purchasers  at  such  sale,  in 
making  payment  of  the  purchase  money  and  making  settlement 
thereof,  after  making  a  cash  payment  sufficient  to  cover  the 
costs  and  expenses  of  the  sale  and  all  other  charges  which  must 
be  provided  for  in  actual  cash,  shall  have  the  right  to  deliver 
and  pay  to  the  Trustee  and  turn  in  and  use  towards  the  pay- 
ment of  the  purchase  money  any  of  the  bonds  or  coupons  held 
by  him  or  them  to  or  towards  the  payment  of  which  the  net 
proceeds  of  such  sale  shall  be  legally  applicable — ^the  amount  of 
such  bonds  or  coupons  so  to  be  paid  in  to  be  determined  and 
fixed  by  the  Trustee  and  at  a  sum  which  shall,  upon  a  proper 
distribution  and  accounting  for  such  proceeds,  be  at  the  least 
equal  to  the  share  or  proportion  payable  out  of  such  net  pro- 
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ceeds  to  such  purchaser  or  purchasers  as  the  holder  or  holders 
of  such  bonds  or  coupons. 

Eighth. — ^The  Railway  Company  further  covenants  and 
agrees  with  the  Trustee  and  the  Trustee's  successors  that  it 
will  pay  or  cause  to  be  paid  all  taxes,  charges,  or  assessments 
imposed  or  assessed,  or  which  may  hereafter  be  imposed  or 
assessed,  upon  its  railroad,  property  and  franchises  covered  by 
this  deed  of  trust  or  mortgage ;  and  will  pay  and  discharge  all 
claims  of  every  name  or  nature  which  may  hereafter  become  a 
lien  upon  the  railroad,  property  and  franchises  hereby  con- 
veyed, or  any  part  thereof,  prior  or  superior  to  this  indenture; 
and  that  when  and  as  the  interest  coupons  annexed  to  the  bonds 
secured  hereby  become  payable  and  are  paid  by  the  Railway 
Company,  or  by  any  person  or  corporation  for  or  on  its  behalf, 
they  shall  be  canceled ;  and  that  no  purchase  or  sale  of  any  of 
the  said  coupons  or  interest,  separate  from  the  bonds  from 
which  such  coupons  have  been  detached,  or  on  which  such  in* 
terest  shall  accrue,  and  no  advances  or  loan  upon  the  same,  and 
no  redemption  of  any  coupons  or  interest  by  or  on  behalf  of  the 
Railway  Company  shall  as  between  the  purchasers  or  assignees 
of  such  coupons  or  interest  and  the  holders  of  said  bonds,  oper- 
ate as  keeping  the  said  coupons  or  interest  alive  or  in  force  as  a 
lien  upon  the  mortgaged  premises ;  but  all  coupons  or  interest 
purchased,  redeemed,  or  assigned,  separate  from  the  bonds 
from  which  such  coupons  are  detached,  or  on  which  such  in- 
terest shall  accrue,  shall  at  all  times  be  subordinated  in  lien  to 
and  be  paid  only  after  payment  in  full  of  all  the  bonds  issued 
hereunder,  together  with  the  coupons  thereon  and  the  interest 
due  the  holders  thereof.  The  Railway  Company  hereby  agrees 
to  waive,  and  does  hereby  irrevocably  waive,  the  benefit  and 
advantage  of  any  and  all  stay,  exemption,  extension,  valuation 
and  appraisement  laws  now  existing,  and  which  may  hereafter 
be  passed  by  the  United  States,  or  any  of  the  States  thereof, 
and  all  other  laws  now  existing,  and  which  may  hereafter  be 
passed  by  the  United  States,  or  any  of  the  States  thereof, 
which  may  or  might  prevent,  postpone,  hinder,  or  delay  the 
exercise  of  the  right  of  the  Trustee  to  enter  upon,  operate,  or 
sell  the  mortgaged  railway  property,  and  franchises,  or  any 
part  thereof,  or  to  commence  or  to  continue  any  action  or  pro- 
ceeding in  regard  thereto,  or  the  exercise  of  any  of  the  powers, 
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rights,  privileges,  and  remedies  of  the  Trustee  or  any  of  the 
bondholders  under  and  in  accordance  with  the  provisions 
hereof ;  and  the  Railway  Company  hereby  expressly  covenants 
and  agrees  not  to  claim,  set-up,  or  take  the  benefit  or  advan- 
tage of  any  such  law  or  laws. 

Ninth. — If  at  any  time  any  portion  (not  part  of  the  tracks) 
of  the  premises  hereby  mortgaged  cannot  be  advantageously 
used  in  connection  with  the  use  or  operation  of  said  railway 
by  reason  of  any  change  of  location,  change  of  track,  or  by  rea- 
son of  any  other  cause,  the  same  may  be  exchanged  for  other 
lands,  tenements,  or  hereditaments  of  equal  value,  or  be  sold, 
conveyed,  or  otherwise  disposed  of,  and  the  trustee  shall,  if  so 
requested,  convey  the  same  by  release  or  otherwise;  provided 
that  any  lands,  tenements,  or  hereditaments  acquired  by  ex- 
change shall  be  conveyed  to  the  Trustee  for  the  further  security 
of  the  said  bonds  of  the  Railway  G>mpany,  free  from  any  in- 
cumbrance or  lien  prior  to  these  presents,  as  hereinbefore  stipu- 
lated, and  that  the  proceeds  of  any  lands,  tenements,  or  hered- 
itaments so  sold,  conveyed,  or  otherwise  disposed  of,  or  a  sum 
equal  thereto,  shall  be  paid  or  transferred  to  and  held  by  the 
Trustee  for  the  further  security  of  the  said  bonds,  free  from 
any  incumbrance  or  lien  prior  to  these  presents,  until  the  same, 
or  a  sum  equal  thereto,  shall  have  been  used  and  applied  by  the 
Railway  Company  in  the  purchase  of  other  lands,  tenements 
or  hereditaments,  and  until  the  same  shall  have  been  conveyed 
to  the  Trustee  free  from  any  incumbrance  or  lien  prior  to  these 
presents,  except  as  aforesaid,  to  be  held  by  it  hereunder  as  part 
of  the  mortgaged  premises,  for  the  further  security  of  said 
bonds  of  the  Railway  Company  hereby  secured.  The  Railway 
Company  may  from  time  to  time  dispose  of  such  of  the  equip- 
ment, rolling  stock,  machinery,  and  implements  at  any  time 
held  or  acquired  for  the  use  of  the  said  railroad  hereby  mort- 
gaged as  may  have  become  unfit  for  such  use,  replacing  the 
same  by  new  of  the  value  of  that  sold,  which  shall  thereupon 
become  under  and  subject  to  this  mortgage,  and  shall  also  be 
expressly  assigned  to  the  Trustee,  subject  to  this  mortgage,  on 
its  demand.  The  sworn  statement  of  the  president  and  treas- 
urer for  the  time  being  of  the  Railway  Company  may  be  re- 
ceived by  the  Trustee  as  sufficient  evidence  of  any  of  the  facts 
mentioned  in  this  article,  including  the  necessity  for,  or  value 
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of,  any  property,  and  shall  be  full  protection  to  the  Trustee  for 
any  action  taken  by  it  on  the  faith  thereof,  but  the  Trustee  may 
in  its  discretion  require  and  act  upon  further  or  other  evidence. 
Such  release  or  conveyance  by  the  Trustee  shall  pass  to  the 
purchaser  or  purchasers  a  title  freed  and  discharged  from  the 
lien  and  operation  of  these  presents ;  and  from  all  and  every  of 
the  trusts  hereby  created,  and  without  any  obligation  on  the 
part  of  the  purchaser  to  see  to  or  be  responsible  for  the  applica- 
tion of  the  purchase  money  given  or  paid  therefor;  and  for  the 
purposes  of  this  provision,  and  to  carry  the  same  into  effect, 
the  Trustee  is  authorized  to  execute,  acknowledge,  and  deliver, 
or  join  in  executing,  acknowledging,  and  delivering,  such  deed 
or  deeds  of  release  or  conveyance  as  may  be  deemed  advisable 
or  necessary. 

Tenth. — It  is  hereby  covenanted,  stipulated  and  agreed,  by 
and  between  the  parties  hereto,  and  the  trusts  created  by  this  in- 
strument are  accepted  by  the  Trustee  thereunder  upon  these 
express  conditions,  that  the  Trustee  shall  not  be  in  any  way  or 
manner  liable  or  responsible  for  or  by  reason  of  permitting  or 
suffering  the  Railway  Company  to  use  and  enjoy,  retain  or  be 
in  possession  of  all  or  any  part  of  the  railroad,  property  and 
franchises  hereby  granted  and  conveyed,  or  mentioned,  agreed, 
and  intended  so  to  be ;  nor  for  any  loss,  injury,  determination, 
deterioration,  destruction,  or  damage  which  may  be  done,  suf- 
fered, happen,  or  occur  to  said  railroad,  property  and  franchises 
by  the  Railway  Company,  its  agents,  servants,  or  employees^ 
or  any  other  person  or  persons  whomsoever ;  nor  for  the  result 
or  consequence  of  any  breach  by  said  Railway  Company,  or  its 
successors,  of  any  of  the  covenants,  stipulations,  or  agreements 
in  this  instrument  contained;  nor  for  any  act  or  omission  of 
the  Railway  Company,  or  its  successors,  agents,  servants,  or 
employees ;  nor  liable  to  see  to  the  application  of  the  proceeds 
of  any  of  the  bonds  secured  hereby  except  as. hereinbefore  ex- 
pressly stated ;  nor  for  any  failure  to  file  this  instrument  as  a 
chattel  mortgage;  nor  for  any  act,  default,  or  misconduct  of 
any  agent  or  agents,  or  any  other  person  or  persons  whomso- 
ever, employed  by  the  Trustee  in  or  about  the  furtherance  or 
administration  of  the  trusts  herein,  unless  the  Trustee  shall 
have  been  grossly  negligent  in  the  selection  or  continuance  in 
employment  of  such  agent  or  agents,  person  or  persons;  nor 
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shall  the  Trustee  be  answerable,  except  for  the  Trustee's  own 
wilful  default  or  gross  negligence.  And  if  the  Trustee  shall 
at  any  time  exercise  the  rights,  powers,  and  privileges  in  this 
instrument  upon  the  Trustee  conferred  and  enabling  the  Trus- 
tee to  enter  into  possession  of  said  mortgaged  estates,  rights, 
premises,  and  property,  and  use,  manage,  operate  and  control 
the  same  under  the  trust  herein,  the  Trustee  shall  be  indemni- 
fied out  of  the  funds  and  property  which  shall  so  as  aforesaid 
come  into  the  Trustee's  hands  from  and  against  all  actions, 
suits,  claims,  and  demands  of  whatsoever  nature  against  the 
Trustee  arising  from  or  by  reason  of  the  negligence,  careless- 
ness or  misconduct  of  the  Trustee's  officers,  agents,  servants, 
or  employees.  And  in  all  cases  the  Trustee  shall  receive  and 
be  paid  out  of  the  trust  estate  just  compensation  for  all  services 
which  the  Trustee  may  render  under  and  by  virtue  of  the  trusts 
created  in  this  instrument,  and  shall  be  and  is  hereby  author- 
ized and  empowered,  at  the  expense  of  said  trusts,  to  pay  such 
reasonable  compensation  as  the  Trustee  may  deem  proper  to 
such  attorneys,  servants,  and  agents  as  the  Trustee  may  reason- 
ably employ  in  the  management  thereof.  The  Trustee  may 
resign  from  the  trusts  herein  created  by  the  first  giving  notice 
in  writing  to  the  Railway  Company,  its  successors  or  assigns, 
and  to  all  bondholders  whose  addresses  may  be  known  to  the 
Trustee,  at  least  sixty  days  before  such  resignation  shall  take 
effect  (or  such  shorter  notice  as  may  be  accepted  as  sufficient), 
and  upon  the  execution  and  delivery  of  a  deed  of  conveyance 
and  transfer  to  a  successor  in  the  trust  if  necessary ;  such  notice 
so  as  aforesaid  to  be  given  to  said  bondholders  to  be  to  them 
given  by  notice  sent  by  mail  to  their  addresses  as  aforesaid. 

Eleventh. — It  is  hereby  further  covenanted,  stipulated  and 
agreed  by  and  between  the  parties  hereto  (and  trusts  created 
by  this  instrument  are  accepted  by  the  Trustee  thereunder  upon 
the  express  condition)  that  the  Trustee  shall  not  be  under  any 
obligation  to  take  any  action  towards  the  execution  of.  the 
trusts  herein  which  in  the  opinion  of  the  Trustee  will  be  likely 
to  involve  the  Trustee  in  any  expense  or  liability,  unless  and 
until  some  one  or  more,  as  the  case  may  be,  of  the  said  bond- 
holders or  other  person  or  persons  in  their  behalf,  shall,  as 
often  as  reasonably  required  by  the  Trustee,  give  unto  the 
Trustee  good  and  sufficient  indemnity  against  such  expense  or 
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liability,  an3rthing  in  this  instnimoit  contained  to  the  contrary 
notwithstanding;  but  that  it  shall  be  the  duty  of  the  Trustee, 
upon  receiving  proper  indemnification,  and  satisfactory  to  the 
Trustee,  as  herein  provided,  to  take  such  proceedings  at  law  or 
in  equity  as  to  the  Trustee  may  seem  expedient  to  enforce  the 
rights  of  the  bondholders  under  these  presents  upon  requisition 
by  said  bondholders  in  writing,  as  in  this  instrument  specified. 

Twelfth. — ^The  Railway  shall  and  will  make,  do,  seal,  exe- 
cute, deliver,  and  acknowledge,  or  cause  to  be  made,  done, 
sealed,  executed,  delivered,  and  acknowledged,  all  and  every 
such  further  acts,  matters,  things,  deeds,  conveyances  and  as- 
surances in  the  law  for  the  better  assuring,  conveying,  and 
confirming  unto  the  Trustee  all  and  singular  the  railroad,  prc^ 
erty  and  franchises  hereby  conveyed,  or  intended  so  to  be,  or 
which  are  hereby  convenanted  and  agreed  to  be  conveyed  here- 
after to  the  Trustee,  as  by  the  Trustee,  or  counsel  learned  in 
the  law,  shall  be  desired  or  required  for  the  better  effectuating 
and  carrying  out  the  provisions,  objects  and  purposes  of  these 
presents  and  securing  payment  of  the  principal  and  interest  of 
the  bonds  intended  hereby  to  be  secured ;  all  of  which  railroad, 
property  and  franchises  shall  be  held  by  the  Trustee  in,  under, 
and  upon  the  several  and  respective  trusts,  and  for  the  use  and 
purposes  and  subject  to  the  powers  and  authorities  herein  men- 
tioned, declared,  given,  and  expressed. 

Thirteenth. — If  the  Railway  Company,  its  successors  or  as- 
signs, shall  and  do  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  person  or  persons,  bodies  politic  or  corporate  who  shall  be* 
come  holders  of  the  bonds  intended  to  be  secured  hereby,  the 
several  and  respective  sums  expressed  therein  on  the  day  and 
time  hereinbefore  mentioned  for  payment  thereof,  together 
with  the  lawful  interest  of  the  same  according  to  the  provisions 
of  the  said  bonds,  or  in  accordance  with  the  provisions  hereof, 
and  shall  well  and  truly  keep  and  perform  all  the  stipulations, 
covenants,  agreements,  and  things  herein  required  to  be  kept 
and  performed  by  the  said  Railway  Company,  according  to  the 
true  intent  and  meaning  of  these  presents,  without  any  fraud 
or  further  delay,  then  and  from  thenceforth,  as  well  this  pres- 
ent indenture  and  the  estate  hereby  granted  and  conveyed,  or 
hereby  agreed  so  to  be,  as  the  said  recited  obligations,  shall 
become  void  and  of  no  effect  anything  hereinbefore  contained 
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to  the  contrary  thereof  notwithstanding,  and  satisfaction  shall 
be  forthwith  duly  entered  by  the  Trustee  upon  the  record  of 
this  deed  of  trust  or  mortgage,  but  otherwise  the  same  shall  be 
and  remain  in  full  force  and  virtue. 

Fourteenth. — It  is  understood  and  agreed  that  the  word 
"Trustee"  and  the  words  "party  of  the  second  part/'  when  and 
as  used  in  these  presents,  are  intended  to  refer  to  and  describe, 
and  shall  be  construed  to  mean  body  or  bodies  corporate,  or 
person  or  persons,  which  or  who,  for  the  time  being  shall  be 
charged  with  the  execution  of  the  trusts  of  these  presents, 
whether  the  same  shall  be  the  said  party  of  the  second  part,  or 
any  successor  or  successors  of  the  said  party  of  the  second  part 
hereunder. 

Fifteenth. — ^The  recitals  and  statements  of  facts  omtained  in 
these  presents  are  made  by  and  on  behalf  of  the  Railway  Com* 
pany,  and  the  said  Trustee  assumes  no  responsibility  for  the 
correctness  thereof. 

Sixteenth, — ^The  said  Company  does  hereby  constitute 

and  appoint  ,  to  be  its  attorney,  for  it,  and  in  its  name,  and 

as  and  for  its  corporate  act  and  deed,  to  acknowledge  this,  mort- 
gage before  any  person  having  authority  by  the  laws  of  the 
Commonwealth  of  Pennsylvania  to  take  such  acknowledgment 
to  the  intent  that  the  same  may  be  duly  recorded. 

Seventeenth. — ^The  said  Trust  Company  hereby  ac- 

cepts the  trusts  herein  created  and  covenants  faithfully  to  exe- 
cute the  same.  And  the  said  Company  does  hereby  con- 
stitute and  appoint  ,  to  be  its  attorney  for  it,  and  in  its 
name,  and  as  and  for  its  corporate  act  and  deed,  to  acknowledge 
this  mortgage  before  any  person  having  authority  by  the  laws 
of  the  Commonwealth  of  Pennsylvania  to  take  such  acknowl- 
edgment to  the  intent  that  the  same  may  be  duly  recorded. 

IN  WITNESS  WHEREOF  the  parties  hereto  have 
caused  this  indenture  to  be  signed  in  their  respective  names  by 
their  respective  presidents,  and  sealed  with  their  respective  cor- 
porate seals,  attested  by  their  respective  secretaries,  the  day  and 
year  first  above  mentioned. 

By 

Company, 

President. 
Secretary. 

38 
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Attest: 


Attest : 


By  President 

Company, 

Secretary. 


State  of  Pennsylvania,  ,  ^ 

^  yto  wit : 

County  of 


\to 


I  HEREBY  CERTIFY,  That  on  this  day  of 

in  the  year  of  our  Lord  ,  before  me,  the  subscriber,  a 

notary  public  in  and  for  the  said  State,  and  County,  per- 

sonally appeared  ,  the  attorney  named  in  the  foregoing 

mortgage,  for  the  Company,  and  by  virtue  and  in  pur- 

suance of  the  authority  therein  conferred  upon  him  acknowl- 
edged the  said  mortgage  to  be  the  act  and  deed  of  the  said 
Company. 

And  I  further  certify  and  state  that  my  commission  as  no- 
tary public  aforesaid  expires  on  the  day  of  A. 
D.  190 

WITNESS  my  hand  and  notarial  seal,  the  day  and  year 
aforesaid. 


State  of  Pennsylvania,  ,  ^ 


County  of 


\to 


I  HEREBY  CERTIFY,  That  on  this  day  of 

in  the  year  of  our  Lord  ,  before  me,  the  subscriber,  a 

notary  public  in  and  for  the  said  State,  and  County,  per- 

sonally appeared  ,  the  attorney  named  in  the  foregoing 

mortgage,  for  Trust  Company,  and  by  virtue  and  in  pur- 

suance of  the  authority  therein  conferred  upon  him  acknowl- 
edged the  said  mortgage  to  be  the  act  and  deed  of  the  said 
Trust  Company. 

And  I  further  certify  and  state  that  my  commission  as  no- 
tary public  aforesaid  expires  on  the  day  of  A. 
D.  190 

WITNESS  my  hand  and  notarial  seal,  the  day  and  year 
aforesaid. 
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State  of  Pennsylvania,  1 

City  and  County  of  Philadelphia,  J 

I,  ,  prothonotary  of  the  county  of  ,  and  clerk 

of  the  Courts  of  Common  Pleas,  of  said  county,  which  are 
courts  of  record,  having  a  common  seal,  being  the  officer  au- 
thorized by  the  laws  of  the  State  of  Pennsylvania  to  make  the 
following  certificates,  DO  CERTIFY  That  whose  name 

is  subscribed  to  the  certificate  of  the  acknowledgment  of  the 
annexed  instrument  and  thereon  written,  was  at  the  time  of 
such  acknowledgment  a  notary  public  for  the  Commonwealth 
of  Pennsylvania  residing  in  the  county  aforesaid,  duly  commis- 
sioned and  qualified  to  administer  oaths  and  affirmations,  and 
to  take  acknowledgments  and  proofs  of  deeds  or  conveyances 
for  lands,  tenements,  and  hereditaments  in  said  State  of  Penn- 
sylvania, and  to  all  whose  acts  as  such,  full  faith  and  credit  are 
and  ought  to  be  given,  as  well  in  courts  of  jurisdiction  as  else- 
where, and  that  I  am  well  acquainted  with  the  handwriting  of 
the  said  notary  public,  and  verily  believe  the  signature  thereto 
is  genuine,  and  I  further  certify  that  the  said  instrument  is  exe- 
cuted and  acknowledged  in  conformity  with  the  laws  of  the 
State  of  Pennsylvania. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court,  this  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  one. 

Prothonotary. 

Commonwealth  of  Pennsylvania, 

Recorded  in  the  Office  of  the  Recorder  of  Deeds  of 
County,  in  Deed  Book  No.  ,  pages  ,  on  the 

day  of  A.  D.  1901. 

[seal] 

Recorder  of  Deeds. 
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ABANDONMENT, 

of  charter,  397. 
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when  removal  of  tracks  raises  no  implicati(Hi  of,  398. 

delay  of  five  years  and  two  months  in  building  branch  after  its  loca- 
tion not  evidence  of,  by  mere  lapse  of  time,  54. 

of  portion  of  railroads,  511. 

filing  of  certificate  of,  of  portion  of  street  railway  company's  line, 
53a 

of  portions  of  street  railways,  529. 

ABUSE  OF  FRANCHISES.    See  Forfeiture. 

ABUTTING  PROPERTY  OWNERS, 

street  railway  cannot  be  constructed  on  country  road  without  con- 
sent of  all«  447. 

consent  of,  in  townships  of  the  first  class,  448. 

condemnation  of  tjumpikes  under  Act  of  1889,  448. 

consent  of,  on  line  of  an  extension,  449. 

when  railroad  is  an  abutting  owner,  450. 

canal  company,  452. 

building  of  railway  not  such  an  additional  servitude  as  to  entitle 
abutting  property  owner  tx>  compensation,  453. 

right  of,  as  to  taking  away  or  delivering  of  persons  or  goods,  454. 

special  injury  to,  by  construction  of  railway,  454. 

rights  of,  in  city  under  Act  of  June  19^  1871,  458. 

removal  of  poles  from  four  feet  from  one  side  of  street  to  street 
line,  no  redress  by,  461. 

may  restrain  railroad  incorporated  under  Act  of  1868  from  con- 
structing street  passenger  railway  on  streets  of  borough,  461. 

injury  to,  by  change  of  grade,  462. 

when  liable  for  original  costs  of  paving  streets,  477. 
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ACCESS, 

intorference  with,  791 

to  and  frcmi  dwelling  house,  61. 

ACQDENT.    See  Damages;  Nbgugbmci. 

ACCOUNTS.    See  Book  Accoumts. 

ACTIONS.    See  Ejictmbiit;  Pkocess;  Tbkspass. 
to  enforce  subscription  to  stock,  2. 
on  coupons,  11. 
upon  right  of  way  bond,  23. 
against  railroad  company  for  damages  for  right  of  way,  Act  of 

April  17,  i866»  Sec  21,  Art.  3  of  Constitution  of  1874,  2$. 
ejectment  by  land  owner  against  railroad  company,  48. 
remedy,  where  directors  acted  in  bad  faith  in  location  of  branches,  54. 
by  railroad  coiopsaiy  against  grantee,  57. 
for  neglect  of  railroad  to  construct  causeway,  72. 
remedy  of  land  owner  to  compel  railroad  to  put  down  farm  crossing, 

ejectment  to  recover  land  wrongfully  occupied  by  railroad,  83. 

by  passenger  against  railroad  to  recover  damages  for  wrongful  arrest, 

103. 
assumpsit  by  railroad  company  to  recover  demurrage  for  detention 

of  cars,  127. 
trespass  for  discrimination  in  furnishing  facilities  for  transportation, 

133. 
assumpsit  for  unlawful  discrimination  in  freight  rates,  134. 
trespass  by  husband  and  wife  for  personal  injuries  to  wife,  140. 
where  railroad  obstructs  a  public  highway,  7a 
trespass  for  injury  to  plaintiff's  wife,  145. 
joint  action  by  husband  and  wife  under  Act  of  May  8,  1895,  147- 
where  n^ligent  act  causing  death  occurs  in  another  Stated  166. 
for  personal  injuries  not  resulting  in  death,  153. 
parties  in  action  for  death,  i6|. 
against  railroad  companies,  387. 
against  joint  tort  feasors,  138. 
service  of  process,  387. 
service  on  real  estate  officer,  387. 
service  on  president,  387. 
service  upon  employee  styled  manager,  387. 
service  outside  of  county,  388. 
service  on  foreign  companies,  389. 
where  the  company  is  in  hands  of  receivers,  390. 
right  of  stockholders  to  inspcict  books,  39a 
suits  by  stockholders,  391. 
amendment  of  suit,  392. 
jurisdiction,  392. 


INDEX.  65 1 

ACTIONS-Con/tii«4?rf. 

change  of  venue,  392. 

executiooy  393. 

by  and  against  receivers,  394. 

ACT  OF  ASSEMBLY, 

see  Table  of  Amended  or  Supplemented  Acts,  adx. 
see  Table  of  Acts  Cited  or  Referred  To,  xxi. 
see  Chronological  Table  of  Acts,  xvii. 

ACT  OF  CONGRESS, 

when  railroad  is  not  liable  under  Act  of  Congress  of  March  2,  1893, 
requiring  a  complete  equipment  of  air-brakes  for  a  collision,  226. 

sec.  3  of  Act  of  Congress  of  March  3,  1887,  relative  to  suits  against 
receivers,  394. 

of  March  2,  18^,  requires  railroads  to  have  a  full  equipment  of  air- 
brakes, 226. 

ACT  OF  GOD, 

duty  of  commcm  carrier  is  to  carry  safely  unless  prevented  by,  125. 

ADDITIONAL  CAPITAL.    See  Stock. 

ADDITIONAL  FARK    See  Tickets. 

ADDITIONAL  LANDS, 

right  of  railroad  company  to  take,  made  necessary  in  making  change 
of  location  of  bridges,  502. 

ADDITIONAL  TRACKS.    See  Sidings;  Switches. 
lajring  of,  56. 
provisions  as  to  laying  additional  tracks  in  Act  of  June  7,  1901,  498. 

ADJOINING  LAND.    See  Condemnation  Proceedings;  Damages  for 
Land. 

ADMINISTRATOR, 

if  injured  party  dies  before  trial,  administrator  may  prosecute  suit, 

161. 
action  by  New  Jersey  administrator  in  Pennsylvania  for  damages 

for  death  of  employee,  165. 
voting  of  shares  of  stock  by,  523. 

ADVERSE  POSSESSION, 

when  railroad  acquires  good  title  from  one  holding,  49. 

AFFIDAVIT  OF  DEFENCE, 
to  a  suit  on  coupons,  11. 

not  necessary  in  actions  of  assumpsit  for  unlawful  discrimination  in 
freight  rates,  133. 
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AGENTS, 

company  botind  by  acts  of,  371. 

tale  of  tickets  for  connectiiig  line,  105. 


AGREEMENTS.    See  Contbacts. 

with  land  owner  as  to  right  of  way,  74. 

by  foreign  corporations,  15. 

oorenants  with  land  owner  in,  23. 

to  snbscribe  to  stock  of  railroad  oonqtany,  a. 

agreement  giving  right  of  passage  over  land,  when  it  is  oompetcBt 

evidence^  4g. 
as  to  siding,  561 
construction  o(  74. 
contracts  made  with  land  owner  by  railroad  construed  in  favor  of 

owner,  74. 
right  of  way  secured  by,  over  farm  underlaid  with  coal,  74. 
as  to  overhead  crossings  under  Act  of  April  16, 1838,  75< 
to  pay  stock  for  right  of  way,  75. 
when  damages  are  to  be  assessed  under  agreement,  75. 
use  of  right  of  way  conveyed  to  grantee  in  deed,  75. 
as  to  stations  76. 
as  to  fences,  76. 
as  to  employment,  77, 
as  to  crossings,  77. 
erection  of  overhead  crossing  in  consideration  of  abolishment  of 

grade  crossing,  78. 
breach  of,  7& 
by  street  railway  company  to  employ  disabled  employee  at  $1.50  per 

day  the  rest  of  his  life,  157. 
to  build  connecting  railroad,  376. 
as  to  freight,  377. 

AIR-BRAKES, 

Act  of  Congress  of  March  2,  1893,  requires  a  full  equipment  of,  226. 

ALTERNIATIVE  MANDAMUS, 

when  writ  of,  will  be  quashed,  58. 

AMALGAMATION.    See  C6nsolidatiok  op  Raelboads. 

AMENDMENT, 

in  actions  against  railroad  companies,  392. 
of  charter,  553. 

ANIMALS.    See  Casriers  op  Live  Stock  ;  Hokses. 

same  degree  of  care  not  required  to  save  life  of  dog  that  would  be 
required  to  save  life  of  human  being,  277. 

ANNUAL  MEETINGS.    See  Meetings. 
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APPEAL, 

from  award  of  arbitrators  in  forma  pauperis,  25. 

from  report  of  viewers,  25. 

no  appeal  lies  from  order  fixing  amomit  of  bond  in  railroad  con- 
demnation proceedii^s,  23. 

in  lateral  railroad  proceedings,  420. 

from  report  of  viewers  in  proceedings  by  railroad  for  change  of 
location  of  bridges,  504. 

APPLIANCES.    See  Negugence. 

APPOINTMENT, 

of  receivers^  394. 
of  viewers,  23. 

APPROPRIATION, 

manner  in  which  railroad  company  may  define  extent  of,  47. 

APPURTENANCES, 

do  not  include  branches,  55. 

ARBITRATION, 

decision  of  chief  engineer,  375. 

ARBITRATION  CLAUSE, 

in  contract  for  construction  of  railroad,  375. 
in  railroad  lease,  when  not  rendered  illegal,  382. 

ARBITRATORS, 

appeal  from  award  of,  in  forma  pauperis,  25. 

provision  for  appointment  of,  in  decree  regulating  crossings,  93. 

ARM, 

injury  to,  while  sitting  at  open  window  of  street  car,  333. 

ARREST, 

action  for  false  arrest  against  railroad  by  passenger,  103. 
wrongful  arrest  by  railroad  detective,  265. 

ARTICLES  OF  ASSOCIATION.    See  Corporations. 

ASPHALT, 

when  street  railway  may  be  compelled  to  pay  cost  of  paving  street 
with,  478. 

ASSAULT  AND  BATTERY, 

railroad  company  cannot  be  indicted  criminally  for,  committed  by 

one  of  its  servants,  266. 
when  street  railway  not  liable  for,  upon  driver  of  team,  277. 
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ASSEMBLY.    See  Act  op  Assembly. 

ASSESSMENT   OF   DAMAGES.     See   Condemkation    PftocBEDurcs; 
Damages  for  Land;  Emiitent  Domain. 

ASSIGNMENT, 

of  right  of  action  by  widow  to  child  before  verdict,  i6i. 

ASSIGNS. 

decree  regulating  crossing  binding  upon,  93. 

ASSISTANCE, 

application  for  writ  of,  to  place  lessor  in  possession  of  leased  prop- 
erty, 383. 

ASSUMPSIT, 

by  railroad  company  to  recover  demurrage  for  detention  of  cars,  127. 
for  unlawful  discrimination  in  freight  rates,  134. 

ATTACHMENT, 

seizure  of  goods  by,  lao. 

ATTACHMENT  EXECUTION, 

when  consignees  named  in  draft  have  no  title  to  certain  cars  as 
against  plaintiff  in  the,  120. 

ATTACHMENT  FOR  CONTEMPT, 
when  not!  issued,  446. 

ATTORNEY-GENERAL, 

suit  by,  to  compel  railroad  to  furnish  cars,  134. 
when  party  may  without  intervention  of,  institute  mandamus  pro- 
ceedings, 134* 

AUDITOR-GENERAL, 

pa3rment  of  bonus  by  foreign  corporations,  duty  of,  509. 

AUTOMATIC  COUPLERS, 

Act  of  Congress  of  March  2,  1893,  requires  all  cars  used  in  interstate 
traffic  to  be  equipped  with,  227. 

AWARD, 

interest  upon,  42. 

B 
BAGGAGE, 

what  constitutes  baggage,  129. 
limitation  as  to  value;,  I2p. 
disclosure  of  contents,  129. 

limitation  of  liability  to  one  hundred  and  fifty  pounds  of  baggage  at 
one  dollar  per  pound  not  an  unreasonable  one,  13a 


INDEX.  655 

BAILMENT, 

lease  of  rolling  stock  with  option  to  purchase,  etc.,  such  contract  is 
a  bailment,  12. 

BANKS, 

when  railroad  not  exercising  banking  privileges  within  meaning  of 
Act  of  May  13,  1876,  165. 

BARN, 

destruction  of,  61. 
burning  of,  26g. 

BATTERY.    See  Assault. 

BELGIAN  BLOCKS, 

repaying  streets  with,  478. 

BELL, 

ringing  bell  at  crossing,  204. 

BENEFITS.    See  Condemitation  Pkoceedings;  Damages  for  Land. 

BICYCLES, 

rights  of  under  Act  of  April  23,  1899,  320. 

must  look  in  approaching  crossing  and  if  any  obstruction  must  stop 

and  listen,  32a 
duty  of  rider  of,  riding  between  rails,  321. 
riding  on  tracks  because  of  muddy  road,  321. 
injury  tp  boy  coming  from  side  street  runnit^  into  car,  322. 
bicycler  injured  in  coming  suddenly  upon  track  in  front  of  car,  322. 

BICYCLER'S  STOP, 

meaning  of,  as  to  persons  approaching  railroad  crossings,  192. 

BILL  IN  EQUITY.    See  Equtty  ;  Injunction. 

BILL  OF  LADING.    See  Carriers  of  Goods. 
limitations  and  conditions  of«  114. 
when  indorsement  and  delivery  of  bill  of  lading  does  not  operate  at 

transfer  of  possession  of  property,  119. 
are  S3rmbols  of  property,  120. 
clause  in,  that  carrier  should  have  benefit  of  any  insurance  effected 

on  goods,  128. 
failure  of  bank  to  notify  railroad  company  of  existence  of,  126. 

BLASTING, 

explosion  of  blasting  powder  on  moving  train,  272. 

BOARD  OF  DIRECTORS.    See  Dirbctors. 

classification  by  railroad,  railway  and  transportation  corporations 
of  fheir,  493. 
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BOILER, 

injury  to  employee  by  explosion  o^  224. 

BOND.    See  Damages  for  Land. 
effect  of  filing,  22. 
^>proval  of,  22. 
foreign  surety  company,  22. 
fonn  of  bond  and  adequacy  o£  security,  22. 
question  of  titles  23. 
action  on,  23. 
appeal,  23, 

given  by  railroad  company,  when  it  will  not  pass  title^  23. 
intervention  of  sureties  in  ccmdemnation  proceedings,  23. 
defence  in  action  on,  23. 
when  action  on  right  of  way  bond  cannot  be  maintained,  23. 

BONDS.    See  Mobtgages. 

in  what  amount  company  may  issue,  4. 

subscriptions  to,  6. 

when  agreement  to  subscribe  to,  not  enforceable^  6. 

contract  for  sale  of,  7. 

of  other  companies,   la 

when  company  is  estopped  from  repudiating  its  bonds,  la 

conversion  of  mortgage  bonds  into  preferred  stock,  12. 

of  railroad  companies,  6-13. 

suits  on,  II. 

statute  of  limitations,  11. 

foreclosure  of  mortgage^  11,  12. 

power  of  judges  during  vacation  or  when  court  is  not  in  session  to 

approve  bonds  of  railroad  companies  and  canal  companies,  4891 
notice  required  to  be  given  to  owners  of  land  as  to  when  bond  will 

be  offered  to  judge,  489. 
tender  of,  by  railroad  company  in  proceedings  for  change  of  location 

of  bridges,  502. 

BONDHOLDERS, 

adoption  of  reorganization  plan  by,  12. 

BONUS, 

on  increase  of  capital  stock,  406. 

president,  or  treasurer,  shall  pay  to  state  treasurer  bonus  on  increase 
of  stock,  492. 

payment  to  county  of  bonus  received  by  the  state  from  foreign  rail- 
way corporations,  51a 

BOOKS, 

right  of  stockholders  to  inspect,  39a 

kept  by  transportation  companies,  using  of,  in  suits  brought  upon 
book  account,  not  required  in  certain  cases,  509. 
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BOOK  ACCOUNTS, 

sworn  copy  of,  kept  by  common  carrier  to  be  prima  facie  evidence 
in  any  suit,  508. 

BOROUGHS.    See  Municipauty. 

ordinances  relating  to  watchmen,  69. 

injunction  to  restrain  borough  from  interfering  with  laying  of  tracks, 

S6. 

consent  of,  to  use  of  streets  by  street  railway  company,  384,  438. 

may  impose  a  license  fee  on  poles  of  electric  railway  companies,  414 

BORROWING  MONEY.    See  Bonds;  Mortgages. 

BOULEVARD  COMPANY, 

incorporation  of,  for  construction  of  boulevard,  4591 

BOUNDARIES, 

'  of  land  taken  in  condemnation  proceedings,  24. 
of  right  of  way,  47,  76. 
map  as  evidence  of,  4B4  76. 
when  determined  by  extent  of  actual  occupancy,  48. 
how  defined,  47. 

BOX  CARS, 

obstruction  of  view  by  two  trains  of,  186. 

BRAKEMAN, 

risks  assumed  by,  235. 

injury  to,  in  uncoupling  box  freight  car,  235. 

injury  to,  due  to  lack  of  grab  iron  on  freight  car,  235. 

not  negligence  for,  to  sidetrack  car  by  "flying  switch,"  235. 

death  of,  caused  l^  disregard  of  duties  of  engineer  of  another 
train,  236. 

killing  of,  by  train  running  on  defective  road-bed,  236. 

injury  to,  in  operating  defective  brake,  236. 

injury  to,  while  in  space  between  inner  and  outer  rails  of  two  sid- 
ings, 237. 

death  of,  caused  by  defective  switch,  237. 

killing  of,  while  making  a  coupling,  237. 

injury  to,  due  to  incompetency  of  conductor,  241. 

fellow  servant  of  engineer,  243. 

fellow  servant  of  inspector  of  air-brakes,  243. 

duty  of,  as  to  taking  of  tickets,  254. 

BRANCH, 

location  of,  52. 

discretion  as  to  building,  in  directors,  53. 

power  to  construct  under  Act  of  April  4,  1868,  53. 

may  be  constructed  to  connect  with  another  railroad,  53. 

42 
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BRASCtt—Contmued, 

may  be  constructed  to  connect  main  line  with  wharf  and  canal,  53. 

injunction  to  restrain  coostructioa  of,  53. 

building  of  branch  to  connect  mining  operation,  54. 

power  to  build  branch  from  point  on  branch  of  main  line,  54. 

whole  of  main  line  need  not  be  constructed  before  building  branches, 

54. 
delay  of  five  years  not  abandonment,  54 

when  power  to  build  is  a  continuing  one^  54 
location  of  branch  from  main  line  to  manufacturing  plant,  54. 
do  not  mean  appurtenances,  55. 

location  of  branch  on  land  for  part  of  which  it  has  deed  and  re- 
mainder title  by  condemnation  proceedings,  55. 

BREAKAGE, 

liability  of  carrier  for,  125. 

BRIDGES.    See  Farm  Crossings. 

right  to  construct,  ao. 

where  tracks  are  carried  across  street  00,  ^ 

changing  channel  of  creek  to  avoid  expense  of  constructing  bridges, 

51. 

negligent  construction  of,  59. 

railroad  cannot  restrain  building  of,  where  operation  of  road  not 
interfered  with,  74. 

improper  construction  of,  267. 

not  sufficient  to  accommodate  both  street  railway  and  public,  424. 

use  of  tracks  by  street  railway  company  across,  426. 

refusal  of  consent  of  county  commissioners  to  use  of,  433. 

proper  authorities  to  maintain  bill  in  equity  to  restrain  ill^ial  occu- 
pation of  county  bridge,  446. 

mandamus  to  compel  building  of,  by  railroad,  58. 

sounding  whistle  under  bridge  so  as  to  frighten  horse,  216. 

construction  of  railroad  by  means  of,  to  middle  of  river,  connection 
there  with  railroad  of  adjoining  states  494. 

construction  of,  over  or  under  existing  railroads,  by  county  when 
proposed  road  would  intersect,  499. 

change  of  location  or  g^de  of,  and  approaches  by  railroad,  502. 

BRIDGE  COMPANiY, 

when  land  of,  may  be  condemned  by  railroad,  85. 
when  required  to  construct  an  overhead  crossing,  85. 

BUILDINGS. 

obstruction  of  view  by,  189. 
exemption  of,  from  taxation,  409. 
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BUILDING  LOTS, 

division  of  land  into,  34. 

evidence  as  to  how  many  building  lots  land  could  be  divided  into, 
inadmissible,  34. 

BURDEN  OF  PROOF, 

when  on  passenger  to  prove  negligence  on  part  of  carrier,  108. 

of  negligence,  where  carrier's  liability  is  limited,  126. 

death  of  adult  son,  burden  of  proof  is  on  mother  to  show  existence  in 

fact  of  family  relationship,  162. 
in  negligence  cases  for  damages  by  fire  from  sparks,  26^ 

BUSINESS, 

injuries  to  special  business,  39. 

profits  of,  cannot  be  considered  in  condemnation  proceedings,  40. 

BUSINESS  DAMAGES, 

in  condemnation  proceedings,  39. 

BY-LAWS, 

check  drawn  by  treasurer,  when  good  in   hands   of   one   without 

knowledge  of,  371. 
upon  adoption,  beccnne  written  into  charter,  371. 


CABLES, 

construction  of,  in  decree  regulating  crossings,  92. 

CABLE  CARS, 

duty  of  person  approaching  tracks  upon  which  cable  cars  are  run,  278. 

CANAL  COMPANIES, 

consent  of,  necessary  before  street  railway  can  cross  property  of,  452. 

secretary  of  internal  affairs  shall  print  blank  forms  for  annual  re- 
port of,  507. 

must  make  sworn  report  to  secretary  of  internal  affairs  of  affairs 
during  fiscal  year,  507. 

penalty  for  refusal  or  neglect  to  make  report,  508. 

CAPITAL  STOCK.    See  Stock  ;  Subscription  to  Stock. 
taxation  of,  402. 

appraisement  of,  for  taxation,  402. 
bonus  on  increase  of«  406. 

increase  of,  under  Act  of  February  9,  1901,  490. 
capital  stock  or  indebtedness  of  corporations  may  be  increased  to 

amount  deemed  necessary,  490. 
when  increase  may  be  made,  490. 
how  increase  shall  be  made,  490,  491. 
reduction  of,  524. 
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CARUSLE  TABLES, 

as  evidence  in  accident  cases,  152. 

CAR, 

obotructkn  of  streets  by,  70. 

obstruction  of  view  by  standing  cars,  174,  183* 

obstruction  of  view  by  two  trains  of  box  cars,  186. 

approach  of,  at  grade  crossings,  in  decree  regulating  crossings,  90. 

shifting  cars  on  to  siding,  212. 

duty  of  passenger  on  street  car  to  look  out  for  approaching  trains, 

21a. 
duty  of  railroad  company  to  inspect,  227. 
collisions  between  cars  and  wagons,  278^ 
repairing  of,  on  Sunday,  37a 
license  tax  on  street  cars,  412. 
under  Act  of  March  20,  1845,  obstruction  of  crossing  by  railroad  in 

unnecessarily  stopping  cars  thereon  is  unlawful,  7a 
injury  to  passenger  by  explosion,  252. 
getting  on  car  of  railroad  company,  255. 
alighting  from  car  of  railroad  company,  257. 
injury  to  passenger  as  result  of  coupling,  258. 
riding  on  side  steps  of  summer  car,  331. 
getting  on  street  car,  333. 
alighting  from  street  car,  336. 
mandamus  to  compel  railroad  to  furnish  cars,  134. 
disorderly  conduct  on  railway  or  railroad  cars,  510. 

CAR  INSPECTORS, 

injury  to,  while  under  car  on  switch,  239. 

entering  upon  employment  without  lamp  and  flag,  239. 

death  of,  by  being  caught  between  bumpers,  239. 

risks  assumed  by,  239. 

fellow  servant  of  conductor,  242. 

CAR  REPAIRER, 

risks  assumed  by,  240. 

injury  to  tinner  while  repairing  roof  of  passenger  car,  24a 

CARPENTER, 

employed  on  bridge  not  fellow  servant  of  engineer,  243. 

CARRIERS  OF  GOODS.  See  Baggage;  CAUons  of  Live  Stock;  Com- 
mon Cakrieks  ;  Rates. 

limitation  of  liability,  114. 

cannot  contract  against  the  consequences  of  their  own  negligence 
or  fraud,  114. 

may  limit  liability  to  its  own  line  although  point  of  destination  is 
beyond  terminus  of  carrier,  114. 
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CARRIERS  OF  GOODS-^^ontinued, 

when  liability  of  carrier  ceased  and  when  responsibility  was  that 
of  forwarder  only,  115. 

loss  of  diamond  ring,  115. 

comnvMi  law  liability  of  a  common  carrier  may  be  modified  by  usage 
or  custom,  115. 

delivery  of  goods,  116. 

when  implication  of  negligence  rests  upon  carrier  as  warehouseman, 
116. 

delivery  to  carrier  must  be  made  during  business  hours  and  to  au- 
thorized agent,  116. 

delivery  after  dark,  116. 

delivery  to  wrong  person,  116,  117. 

delivery  by  express  companies,  117. 

connecting  carriers,  118. 

when  liability  of  first  carrier  is  confined  to  his  own  line,  118. 

bound  to  exercise  reasonable  diligence  in  forwarding  freight,  118. 

obligation  of  first  carrier  not  contingent  on  readiness  of  second  car- 
rier, 118. 

seizure  of  goods  by  legal  process,  119. 

notice  to  consignee,  120. 

must  give  notice  of  arrival  of  goods  to  consignee — ^modification  of 
liability,  12a 

measure  of  damages  for  non-delivery,  123. 

burden  of  proof,  124. 

injury  to  goods  is  not  negligence  per  se,  125. 

duty  of  common  carrier  is  to  carry  safely  unless  prevented  by  act  of 
God  or  by  act  of  public  enemy,  125. 

burden  of  proof  of  negligence  where  liability  is  limited,  126. 

bills  of  lading,  126. 

demurrage,  127. 

insurance  on  goods,  127. 

who  may  maintain  suit  for  loss  of  goods,  128. 

carriers  of  baggage^  129. 

CARRIERS  OF  UVE  STOCK, 
liability  for  negligence,  131. 
burden  of  proof  for  injuries  to  live  stock,  131. 
when  injury  to  contents  of  car  containing  live  stock  furnishes  ground 

for  inference  of  lack  of  care,  131. 
injuries  to  mules,  131. 

CARRIERS  OF  PASSENGERS.    See  Negligewce. 
who  are  passengers,  102. 
employee  furnished  with  free  transportation  to  and  from  work  is  a 

passenger,  102. 
care  of  passengers,  102. 
standing  on  platform  of  moving  train  is  negligence  per  sc,  330. 
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it  boand  to  exercise  highest  degree  of  care,  but  is  not  an  insnier 

against  accidents,  loa. 
wrongful  arrest  of  passenger  by,  103. 
municipal  regulation  of  rates,  104. 
tender  of  $5  bill,  104. 
regulations  as  to  tickets,  los 

tickets  for  connecting  lines,  x<^. 

mileage  tickets,  los 

excursion  tickets,  107. 

reduced  rate  excursion  ticket,  107. 

special  excursion  ticket,  108. 
tickets  bought  from  scalpers,  108. 
free  passes,  iia 
drovers'  passes,  iia 
street  railway  transfers,  iii. 
wrongful  ejection  of  passenger,  108^  113. 
injuries  to  passengers,  25a 

duty  of  carrier,  250. 

utmost  care  and  vigilance  is  required,  25a 

duty  to  provide  safe  roadbed,  25a 

defective  rail,  250. 

presumption  of  negligence  251. 

accident  connected  with  appliances  of  tranq>ortation,  251. 

defect  in  roadbed,  251. 

accumulation  of  ice  and  snow,  251. 

rebuttal  of  presumption  of  negligence,  251. 

loosing  brake  of  car,  251. 

killing  of  passenger  by  rock  striking  train,  252. 

injury  to  passenger  by  derailment  of  train,  252. 

no  presumption  where  accident  is  not  to  means  of  transporta- 
tion, 252. 

injury  to  passenger  by  foreign  substance  crushing  through 
window,  252. 

accidents  at  stations,  253. 

passenger  on  platform  struck  by  body  of  dead  woman,  253. 

injury  to  passenger  by  another  passenger  pushing  swinging 
door  in  his  face,  253,  263. 

passenger  pushed  off  steps  of  car  by  brakeman,  254. 

crossing  tracks  at  station,  254. 

rule  to  stop,  look  and  listen  going  to  and  from  train  at  station, 

254. 
crossing  of  tracks  to  station  from  train,  255. 
crossing  of  intervening  track  to  board  train,  255. 
getting  00  train,  255. 

provision  made  to  get  on  or  off  both  ends  of  smoking  car,  255. 
rule  as  to  attempting  to  get  on  moving  train  when  it  does  not 

apply,  256. 
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injuries  to  passengers — acts  done  by  conductor,  as  passenger  was 
about  to  enter  train,  256. 

passenger  pushed  off  platform  of  car,  by  crowd  after  invitation 

to  get  on  by  conductor,  256. 
alighting  from  train,  257. 

passenger  injured  in  getting  off  moving  train,  257,  261. 
injury  to  passenger  in  alighting  by  stepping  upon  small  piece 

of  wood,  258. 
passenger  not  justified  in  jumping  from  moving  train  going 

at  rate  of  ten  to  fifteen  miles  an  hour,  258. 
rule  of  company  as  to  leaving  combination  cslt,  258. 
allegation  that  space  between  steps  and  platform  was  too  wide, 

25& 
alighting  passenger  thrown  against  brake  by  coupling  of  shift- 
ing engine  to  train,  258. 
passenger  injured  by  being  violently  thrown  against  the  brake 

wheel,  259. 
after  train  has  reached  its    terminus    passengers    must    be 

allowed  sufficient  time  to  alight  before  removing  train,  259. 
injury  to  passenger  by  stepping  to  platform  from  second  step 

instead  of  from  third  or  lower  step,  259. 
conflict  of  evidence  as  to  condition  of  step,  260. 
railroad  company  must  provide  safe  and  convenient  passage 

to  and  from  its  cars«  26a 
passenger  must  comply  with  company's  reasonable  rules  for 

entering  and  leaving  cars,  26a 
passenger  passing  to  and  from  cars  on  opposite  side  from  sta- 
tion or  platform  provided  does  so  at  his  peril,  261. 
stationing  employee  on  platform  of  car  to  prevent  passengers 

from  leaving  train  after  it  has  stopped  reasonable  time,  261. 
injury  to  alighting  passenger  due  to  alleged  inadequate  lighting 

at  station,  262. 
choice  of  ways,  after  alighting  at  station,  262. 
announcement  of  station,  262,  264. 
alighting  at  dangerous  and  perilous  place,  262,  264. 
acts  of  other  passengers,  263. 
where  passenger  is  carried  beyond  station,  263. 
falling  into  opening  of  culvert,  264. 

injuries  where  passenger  obeys  instructions  of  conductor,  265. 
improper  ejection  of  passenger,  265. 
wrongful  arrest  by  railroad  detective^  265. 
evidence  in  actions  for  negligence  for  injuries  to  passengers, 

266. 


CATTLE, 

collision  with,  252. 
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I 

CAUSEWAY.    Sec  Farm  Crossings. 

over  railroad,  72. 

measure  of  damages  for  failure  to  construct;  73.  I 

under  Act  of  February  19,  1849,  is  an  internal  improvement,  72.  ' 

when  railroad  enjoined  from  filling  up,  73.  | 

CERTIFICATES,  1 

providing  for  the  recording  of,  by  corporations,  531. 

CERTIFICATES  OF  STOCK.    See  Stock. 

CHANCERY  JURISDICTION.    See  Equity  ;  Injunction. 

CHANGE, 

of  location  of  tracks  in  a  street,  79. 
of  site  of  highway,  58. 
of  gauge,  52. 

CHANGE  OF  VENUE, 

act  of  April  14, 1834,  relating  to,  in  cases  brought  by  and  against  canal 
and  railroad  companies,  392. 

CHARGES.    See  Rates. 

for  transportation*  104-113. 

CHARTER.    See  Corfcwation  ;  Directors  ;  Franchises. 

by-laws  upon  adoption  become  written  into,  371. 

collateral  attack  on,  not  permitted,  386,  398,  465. 

forfeiture  of,  18,  400. 

appropriation  of  land  by  railroad  authorized  by,  48. 

railroad  company  can  only  be  chartered  for  public  use,  16. 

railroad  company  incorporated  under  Act  of  1868  must  have  munici- 
pal consent  to  occupy  streets,  66. 

municipality  has  no  power  to  authorize  occupation  of  streets  fay 
street  railway  in  absence  of,  425. 

amendment  of,  552. 

CHARTERED  STORAGE  COMPANY, 

sworn  copy  of  book  accounts  kept  by,  to  be  prima  facte  evidence  in 
any  suit;  508. 

CHILDREN.    See  Infants. 

CHURCH  TRAINS, 

are  necessities  within  meaning  of  Act  of  1794,  369. 

CIRCUIT, 

completion  of,  465. 

right  of  one  company  for  profit  to  appropriate  property  of  another 
to  the  same  uses,  465,  466. 
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Thirteenth  and  Fifteenth  street  passenger  railway  have  no  exclusive 

right  tx>  use  of  Carpenter  street  in  city  of  Philadelphia,  4691 
use  of  bridge  across  river  to  complete  a  circmt,  470. 

CITY.     See  MuNidPALiTY. 

ordinance  regulating  speed  in,  203. 

CLASSIFICATION, 

by  railroad,  railway  and  transportation  companies  of  their  board  of 
directors  or  managers,  493. 

COAL, 

securing  of  right  of  way  over  land  underlaid  with,  74. 
overhead  bridge  to  be  used  for  taking  coal  from  one  part  of  land  to 
other,  74. 

COAL  TRESTLE, 

construction  of  overhead  bridge  in  substitution  for,  74. 

COLLATERAL  ATTACK, 

on  charter  not  permitted,  398. 

COLLISION.    See  Negugence. 

between  cars  and  wagons,  278. 

COMMISSIONER  OF  FORESTRY.    See  Forestry  Reservation  Com- 
mission. 

COMMON  CARRIER.    See  Baggage;  Carriers  of  Goods;  Carriers  of 

Live  Stock;  Carriers  of  Passengers;  Rates. 
right  to  construct  branches  and  spurs,  17. 
cannot  contract  against  consequences  of  his  own  negligence  or  fraud, 

114. 
common  law  liability  of,  may  be  modified  by  usage  or  custom,  115. 

COMPENSATION.    See  Damages  for  Land. 

COMPENSATORY  DAMAGES, 
how  apportioned,  139. 

COMPETING  LINES, 
consolidation  of,  520. 

CONDEMNATION  PROCEEDINGS.    See  Damages  for  Land. 
bond  in,  22. 

effect  of  filing,  22. 

approval  of,  22. 

foreign  surety  company,  22. 

question  of  title,  23. 

action  on,  23. 

appeal,  23. 
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power  of  court  to  order  discootinuaiice  ot  23. 
bond  given  by  railroad  company  in»  33. 
intervention  of  sureties  on  bond,  23. 
order  fixing  amount  of  bond  interlocutory  in  character,  23. 
order  fixing  amount  of  bond  no  appeal  lies  from  it,  23. 
appointment  of  viewers,  23. 
Act  of  June  8,  1893,  authorizes  appointment  of  viewers  to  assess 

damages  in,  24. 
title  in  dispute,  24. 
duties  of  viewers,  24. 
view  of  premises,  24. 

report  of  viewers  under  Act  of  February  19,  1849^  24. 
notice  to  land  owners,  24. 
appeals,  25. 
lien  creditors,  25. 
appeal,  in  forma  pauperis,  25. 
statute  of  limitations,  25. 

Act  of  April  17,  1866,  avoided  by  Constitution  of  1874,  25. 
tracks  across  street  on  bridges,  right  of  pr<^rty  owner,  26. 
rule  as  to  damages,  27. 
how  estimated,  27,  29. 
what  correct  measure  of  is,  27. 
evidence  inadmissible  on  question  of  damages,  27. 

value  of  property  before  completion  of  road,  27. 

evidence  of  particular  sales  inadmissible,  28. 

as  to  number  of  building  lots,  34. 

selling  price  of  such  lots,  34. 

plan  of  streets,  not  approved  until  after  railroad  was  built,  35. 

contents  of  wooden  warehouse  within  six  feet  of  railroad,  38. 

tailoring  business,  391 

turnpike  company,  39. 

profits  of  business,  40. 

salt  water  well,  41. 

general  appreciation  of  property,  36. 

sales  of  properties  similarly  situated,  42. 

river  landing  on  neighboring  property,  42. 

evidence  by  third  party  of  value  former  owner  placed  upon 
property,  42. 
measure  of  damages  is  difference  in  market  value  before  and  after 

construction  of  road,  27, 
to  what  inquiry  is  limited,  28. 

rule  as  to  damages  where  only  part  of  property  is  taken,  28. 
change  of  grade  of  street,  28. 

general  selling  price  in  neighborhood  test  of  value,  291 
abandonment  of  location,  29. 

practice  in  Pennsylvania  as  to  assessment  of  damages,  28. 
general  rule  as  to  measure  of,  27. 


* 
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CONDEMNATION  FROCEEDl^GS-Continued. 
damages  for  separate  tracts,  291 
property  having  no  physical  coonectioOy  29. 
where  mill  is  on  one  side  of  right  of  way  and  stream  and  reservoir 

on  other,  3a 
damages  to  pn^)erty  as  an  entirety,  31. 
railroad  over  one  of  two  adjoining  lots,  31. 
where  railroad  wholly  on  one  portion  of  farm  divided  by  canal,  32. 
taking  of  lane^  32. 
taking  of  alleyway,  33. 
taking  of  dty  lots,  33. 
location  of  railroad  across  culm  piles,  37. 
tenants^  32. 

right  of  sub-lessees,  32. 
covenants  in  lease,  32. 
taking  of  right  of  way,  32. 

reservation  in  deed  of  ferry  landing  and  private  right  of  way,  33. 
right  of  jury  to  allow  damages  for  distinct  items,  33. 
jury  may  not  separately  assess  value  of  right  of  way,  33. 
what  subjects  jury  may  take  into  consideration,  34. 
verdict  of  jury  when  set  aside,  35. 
land  laid  out  by  tenants  in  common,  35. 
where  land  is  taken  by  inclined  plane  company,  35. 
evidence  admissible  on  question  of  damages,  34,  41. 

laying  out  property  into  city  lots,  34. 

as  to  culm  piles,  38. 

turnpike  company,  391 

injuries  to  special  business,  39. 

bottling  plant,  40. 

property  limited  to  particular  purpose,  40. 

water  power,  40. 

land  of  gas  company,  41. 

declarations  of  owner  of  land,  41. 

construction  of  bridge,  41. 

interference  with  right  of  way,  41. 
general  appreciation  of  property,  36. 
damages  to  special  property,  36. 
depreciation  of  property,  36. 
damages  for  pollution  of  stream,  36. 
injuries  to  gas  plant,  36. 
jury  may  not  allow  speculative  damages,  36. 
injuries  to  stream,  37. 
culm  piles,  37. 

evidence  as  to  risks  from  fire^  38. 
turnpike  company,  38. 
injuries  to  special  business,  39. 
value  of  persona]  property  cannot  be  considered,  39. 
when  action  at  law  lies,  391 
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interest  as  an  element  of  damages,  42. 

a  reasonable  compensation  for  delay  may  be  added  to  damages,  42. 

costs,  42. 

qualifications  of  witnesses,  42. 

witness  must  have  proper  knowledge  of  facts,  42. 

what  witness  should  know  to  be  qualified,  43. 

what  witnesses  are  competent,  43,  44. 

expert  witness,  43. 

competent  witnesses  as  to  lodge  rooms,  43. 

willingness  of  witness  to  give  certain  amount  for  pTX>perty,  not  correct 
test  of  value,  44. 

knowledge  of  property  in  neighborhood,  44. 

knowledge  obtained  as  county  commissicmer,  44. 

living  in  neighborhood  many  years,  makes  witness  competent,  44. 

what  witnesses  are  incompetent,  44. 

witness  who  has  no  knowledge  of  land  values  incompetent,  45. 

knowledge  obtained  after  construction  of  road  renders  witness  in- 
competent to  testify  as  expert,  45. 

evidence  on  cross-examination,  45. 

qualifications  of  witnesses,  cross-examination,  45. 

damage  to  particular  portion  of  property,  cross-examination,  45. 

proceedings  to  approve  bonds  of  railroad  and  canal  companies  for 
land  damages,  4891 

CONDITIONS, 

passenger  must  take  notice  of,  on  ticket,  107. 

CONDUCT.    See  Disorderly  Conduct. 

CONDUCTOR. 

has  general  power  and  control  over  his  train,  103. 
duty  of  conductor  to  passengers,  103. 

of  sleeping  car,  failure  to  notice  ticket  was  unstamped,  effect  of,  107. 
refusal  to  pay  fare  or  surrender  coupon  to,  108. 
refusal  of,  to  accept  exchange  ticket,  11 1. 
ejection  of  passenger  by,  iii. 

duties  of,  relative  to  collection  of  fares  of  passengers  of  street  rail- 
way companies,  112. 
signing  of  a  general  release  of  damages  by,  157. 
duty  of,  in  decree  regulating  grade  crossing,  92. 
injury  to,  by  negligence  of  flagman,  241. 
injury  to  brakeman  due  to  incompetency  of,  241. 
fellow  servant  of  car  inspector,  242. 
fellow  servant  of  track  repairer,  243. 
death  of,  caused  by  broken  rail,  249. 
duty  of,  as  to  taking  of  tickets,  254. 
passenger  obesring  instructions  of,  265. 
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ccMiductor  in  employ  of  another  company,  367. 
accident  to,  caused  by  abolishment  of  use  of  sand,  36& 
getting  on  street  car  when  conductor  is  inside  of  car,  333. 

CONDUITS, 

laying  of,  in  decree  regulating  crossing,  92. 

CONFLICT  OF  LAWS, 

where  negligent  act  causing  death  occurs  in  another  state,  166. 
free  pass  given  in  New  Jersey,  no. 
sale  of  tickets  by  scalpers,  108. 

CONGRESS.    See  Act  of  Congress. 

CONNECTING  BAR, 

injury  to  employee,  by  failure  to  use,  226. 

CONNECTING  CARRIER. 

each  carrier  only  bound  to  transport  safely  over  its  own  route,  105. 
any  carrier  may  agree  that  liability  will  extend  over  whole  route,  105. 
tickets  sold  for,  105. 

where  contract  provided  that  there  should  be  no  liability  for  damages 
not  occurring  on  its  own  road,  118,  119. 

CONNECTING  RAILROADS, 

railroad  companies  authorized  to  acquire  franchises  of,  516. 

CONNECTION, 

of  railroads,  379. 

Act  of  April  4,  1868,  contemplates  connections  between  two  railroads 

of  similar  gauges  379. 
proceedings  under  Act  of  1868,  what  questions  jury  are  limited  to, 

379. 

CONSENTT  OF  MUNICIPALITY.    See  Municipality. 
to  use  of  streets,  66. 

CONSEQUENTIAL  DAMAGES, 
interference  with  access,  79. 
taking  of  water  from  stream,  79. 

for  injury  for  sand  swept  away  and  loss  of  future  alluvium,  80. 
injuries  caused  by  diversion  of  water,  80. 
right  of  mortgagee,  80. 

CONSIGNEE, 

when  goods  set  down  at  stations  are  at  risk  of,  116. 

failure  of  common  carrier  to  deliver  goods  to,  116. 

goods  consigned  to  consignee,  effect  of  levy  upon  such  goods,  120. 

notice  of  arrival  of  goods  to,  120. 
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CONSIGNOR, 

notice  to,  that  goods  would  be  held  at  his  risk,  116. 
failure  of,  to  put  name  on  package,  117. 

CONSOUDATION  OF  RAILROADS.    See  Mkbcer. 
of  street  railway  companies,  383. 

CONSTITUTIONAL  LAW, 

Act  of  May  8,  1895,  relating  to  damages  for  injuries  is  constitutional, 

147. 
Act  of  June  24,  1895,  relating  to  damages  for  personal  injuries  is 

constitutional,  154. 
sec.  2,  Act  of  April  26,  1855,  is  not  repealed  by  art.  3,  sec  21,  of 

Constitution  of  1874,  159. 
Act  of  July  5,  1883,  is  constitutional  as  a  supplement  to  Act  of  May 

5,  1832,  417. 
Act  of  May  14,  1889,  in  so  far  as  it  failed  to  provide  for  proper 

security  is   unconstitutional,  465. 
Act  of  May  14,  1889^  sec  14,  as  amended  by  the  Act  of  May  21,  1895, 

giving  street  railway  company  right  to  use  2500  feet  of  tracks  of 

another  company  unconstitutional,  466. 
Act  of  June  7,  1901,  relating  to  elevated  railroads  is  constitutional, 

487. 
Act  of  May  6,  1863,  to  prevent  fraud  on  travelers  is  constitutional, 

108. 

increase  of  capital  stock,  3. 

prohibition  of  discrimination,  133. 

prohibition  of  sec  12  of  Act  of  1868  preventing  occupation  of  streets 
without  municipal  consent  not  repealed  by  sec  i,  art.  17,  of  Con- 
stitution of  1874,  66. 

consent  of  municipality  to  use  of  streets  by  street  railway,  426. 

traction  company  incorporated  under  Act  of  May  22,  1887,  is  within 
prohibition  of  art  16,  sec  7,  of  Constitution,  3. 

Act  of  April  17,  1866,  limiting  time  within  which  actions  may  be 
brought  against  railroad  companies  for  damages  for  right  of  way 
is  avoided  by  sec  21,  art  3,  of  Constitution  of  1874,  25. 

exemption  of  dwelling  houses  from  condemnation  contained  in  sec 
10  of  Act  of  February  19,  1849,  not  repealed  by  sec  i  of  art  17  of 
Constitution  of  1874,  62. 

sec.  I,  art  17,  of  Constitution,  relative  to  receiving  and  transporting 
of  cars  without  delay  of  another  railroad  company,  227. 

contract  made  in  New  York  although  void  in  this  state  being  in 
violation  of  art.  17,  sec  6,  of  Constitution  and  Act  of  May  15, 
1874,  enforceability  of  contract  in  this  state,  378. 

when  railroad  company  not  engaged  in  mining  industry  within  mean- 
ing of  sec.  5,  art  17,  of  Constitution,  400. 

Act  of  May  23,  1899,  authorizing  a  tax  on  cars  of  street  railway 
companies  does  not  violate  art  9,  sec  i,  of  Constitution,  413. 
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CONSTITUTIONAL  LAW^ConHnued. 

Act  of  April  14,  1B6S,  is  not  unconstitutional  or  in  violation  of  art 
17,  sec.  9,  of  Constitution,  434. 

CONSTRUCTION, 

location  and  construction  of  street  railways,  422-488. 

CONSTRUCTION  CONTRACTS.    See  Contracts. 

CONTRACT.    See  Agiebment. 

of  subscription  to  stock,  i. 

contracts  ultra  vires,  374. 

when  defence  of  ultra  vires  cannot  be  set  up  by  street  railway  com- 
pany, 374. 

construction  contracts,  374. 

resolution  of  January  21,  1843,  374. 

mortgage  given  by  railroad  company  is  only  illegal  and  void  under 
resolution  of  January  21,  1843,  as  against  "such  contractors,  labor- 
ers and  workmen,"  374. 

construction  contract  between  railroad  company  and  contractors, 
stipulations  as  to  estimates,  374. 

arbitration  clause  in,  for  construction  of  railroad,  375. 

decision  of  engineer,  375. 

agreement  to  build  connecting  railroad,  376. 

railroad  contractors,  376. 

agreement  as  to  freight,  377. 

exclusive  privileges  at  stations,  377- 

as  to  tolls,  377. 

what  it  implies  as  to  safety  of  passengers,  250,  252. 

relative  to  contracts  of  foreign  corporations,  14. 

between  two  foreign  corporations,  15. 

freight  agent  has  no  authority  to  bind  railroad  by,  for  transportation 
beyond  terminus  of  road,  105. 

of  carriers  of  goods,  114. 

liability  for  loss  of  goods  on  connecting  carriers'  line,  118. 

act  authorizing  contracts  between  cities  and  street  railway  com- 
panies providing  for  removal  of  tracks,  etc.,  567. 

CONTRACTORS, 

injuries  caused  by  negligence  of  employee  of,  276. 
railroad  contractors,  376. 

engaged  in  construction  of  roadbed  of  railroad  not  within  contem- 
plation of  Act  of  May  20,  1891,  376. 

CONTRIBUTORY  NEGLIGENCE.    See  Negucence. 

failure  to  stop,  look  and  listen  at  grade  crossings,  167. 

at  street  crossings,  279. 

in  crossing  tracks  of  street  railway,  309. 
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CONTRIBUTORY  NEGLIGENCE-Coii*m«#i. 
in  alighting  from  car  of  street  railway,  336. 
of  cnsi^oyees,  365. 

when  court  may  treat  question  of,  as  one  of  law,  136. 
not  imputed  to  children  of  tender  years,  194. 

CONVERSION, 

of  common  stock  into  preferred  stock,  3. 

CORPORATE  POWERS.  See  Bonds;  Corporations;  Dirbctobs; 
Eminent  Domain;  Franchises;  Mortgages;  Railroad  Com- 
panies. 

CORPORATIONS.  See  Charter;  Railroad  Companies;  Street  Rail- 
ways. 

location  of  railroad  must  be  by  a  corporate  act,  46. 

railroad  company  can  only  be  chartered  for  public  use,  16. 

status  of  foreign,  14. 

holding  stock  of  domestic,  15. 

registration  by  foreign,  14. 

increase  of  capital  stock,  490^  50a 

changing  of  par  value  of  shares  of  capital  stock,  498. 

upon  authorizing  of  increase  of  indebtedness,  corporation  may  secure 
the  payment  of  principal  and  interest,  501. 

reports  of,  to  secretary  of  internal  affairs,  507. 

sworn  copy  of  book  accounts  kept  by  public  corporations  to  be  prima 
facie  evidence  in  any  suit,  5081 

foreign  railway  corporations,  county  or  counties  to  be  paid  bonus  by, 
510. 

railroad  corporations  authorized  to  acquire  franchises,  property,  etc, 
of  connecting  railroads,  516. 

regulating  the  control  of  paralld  or  competing  lines  by  railroad  cor- 
porations, 51& 

providing  for  the  merger  and  consolidation  of,  519. 

amending  Act  of  April  4,  1901,  relating  to  acquiring,  holding  and 
conveying  of  stock  of  other  companies,  523. 

voting  of  shares  of  stock  in,  in  this  state  held  by  executors,  adminis- 
trators, etc,  523. 

reduction  of  capital  stock  of,  524. 

railroad  companies  may  acquire  stocks,  bonids,  etc,  of  water  coat- 
panies,  525. 

providing  for  the  recording  of  certificates  by,  531. 

COST, 

in  construction  of  highway  across  existing  railroad,  by  whom  paid, 
495. 

COSTS, 

on  appeal  in  forma  pauperis,  25. 
in  condemnation  proceedings,  42. 
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COUNOLS, 

revocation  of  license  of  street  railway  by,  4291 

COUNTY, 

line  of  railroad  through  several  counties,  in  which  county  mandamus 
will  lie,  134. 

service  of  process  outside  of,  388. 

construction  of  bridges  over  or  under  railroad,  at  expense  of,  49^ 

payment  to,  of  bonus  received  by  the  state  from  foreign  railway  cor- 
porations, 510. 

COUNTY  COMMISSIONERS, 

consent  of,  to  use  of  bridge  by  street  railway,  433. 
are  proper  authorities  to  maintain  bill  in  equity  for  an  injunction 
to  restrain  illegal  occupation  of  county  bridge  446. 

COUPONS, 

suits  on,  II. 

holder  of  coupons  secured  by  trust  mortgage,  may  not  proceed  against 

mortgaged  premises,  except  through  trustee,  11. 
affidavit  of  defence  to  suit  on,  11. 
when  statute  of  limitations  cannot  be  set  up,  il. 

COUPON  TICKETS.    See  Tickets. 

COURT  AND  JURY, 

relative  functions  of,  in  negligence  cases,  136. 

instructions  as  to  damages  for  personal  injuries  and  death,  148,  159. 
question  whether  person  stopped  at  proper  place  before  crossing,  for 
the  jury,  174. 

COURT  OF  COMMON  PLEAS, 

provisions  of  Act  of  June  7,  1901,  relative  to  grade  crossings,  86. 
cannot  order  plaintiff  to  submit  to  physical  examination  in  advance 

of  trial,  153. 
choosing  of  arbitrator  by,  of  Montgomery  county  in  decree  regulating 

crossing,  93. 

COURT  OF  QUARTER  SESSIONS, 

provisions  of  Act  of  June  7,  1901,  relative  to  grade  crossings,  86. 
authorizing  vacation  of  public  highways  at  grade  crossings  over  rail- 
roads, and  opening  of  overgrade  or  undergrade  crossings  by,  512. 

CREEK, 

changing  channel  of,  by  railroad  company,  51. 

CRIMINAL  LAW, 

defining  and  punishing  train  robbery,  506. 

disorderly  conduct  on  railway  or  railroad  cars,  public  or  private 

parks,  511. 
larceny  of  electric  wire,  511. 

43 
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CROSS-EXAMINATION, 

where  witness  offered  as  an  expert  has  testified  to  his  qnalififafrions, 

opportunity  shocdd  be  given  opposing  side  to  cross-examine^  before 

he  can  testify  as  to  values^  45. 
testimony  of  plaintiff's  witnesses  on,  in  condemnation  proceedings,  45. 

CROSSINGS.    See  Cajam,  CiossnrGS. 

regulation  of,  20,  87-93- 

rcmoval  of,  32. 

Act  of  June  7, 1901,  regulates  crossings  over  highways,  96. 

Act  of  June  ift  i87i»  9S,  87,  47s 

considerations  controlling  court  in  allowing  grade  crossings,  87. 

not  permitted  except  In  case  of  manifest  and   unavoidable 
sity,  87. 

examples,  87-101. 

Act  of  June  19^  1871,  does  not  apply  where  parties  have  esta 
crossing,  91. 

practice  under  Act  of  June  19^  1871,  93,  94. 

contributory  negligence  at  street  crossings,  279 

of  railroad  by  street  railway,  475. 

of  one  railroad  by  another,  87. 

crossings  of  street  railways,  94. 

remedy  of  land  owner  to  compel  railroad  company  to  put  down  a 
farm  crossing,  7a. 

duty  of  travders  when  about  to  go  over  street  car  tracks,  309-3x6. 

passenger  crossing  tracks  at  station,  354. 

regulation  of,  494. 

all  crossings  to  be  above  or  below  grade,  494. 

construction  of,  by  municipalities,  495. 

of  highway  and  railroad  at  same  grade,  495. 

petition  must  be  presented  by  party  desiring  such  construction,  495. 

court  of  common  pleas  to  have  jurisdiction,  495. 

procedure,  495. 

order  of  court  prescribing  what  gates,  signals,  etc.,  shall  be  main- 
tained, 495. 

costs  and  expenses^  496. 

change  of  highway  crossing  at  grade  by  railroad  company,  496. 

CULVERT, 

injury  to  passenger  by  falling  into^  a56. 
improper  construction  of,  ^. 

railroad  company  in  constructing,  only  bound  to  provide  for  ordin- 
arily high  water,  267. 

CURTILAGE, 

Act  of  February  19^  1849^  prohibits  route  passing  throng^  curtilage 
of  dwelling,  24. 

CUSTOM, 

common  law  liability  of  carrier  may  be  modified  by,  lis 
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DAMAGES.    See  Conseqtjential  Damages. 
for  neglect  to  maintain  causeway,  72. 
for  failure  to  construct  causeway,  73. 
when  damages  are  to  be  assessed  under  agreement,  75. 
by  passenger  against  railroad  to  recover  for  wrongful  arrest,  103. 
negligent  delay  in  furnishing  exchange  ticket  called  for  by  mileage 

ticket,  measure  of  damages,  107. 
ejection  of  passenger  from  street  railway  car,  113. 
liability  for,  in  decree  regulating  crossings,  93. 
for  improper  ejection  from  train,  265. 
in  agreements  as  to  fences,  77, 
for  breach  of  agreement,  78. 
for  undue  discrimination,  133. 

DAMAGES  FOR  DEATH. 

constitutional   provisions  relating  to  death,  159. 

measure  of  damages,  159. 

parties  plaintiff  in  actions  for  death,  160. 

where  party  marries  after  injury  and  no  action  is  brought  in  his  life- 
time, widow  may  recover  damages  for  death,  161. 

widow  alone  entitled  to  recover  damages  for  death,  161. 

death  of  infant^  161. 

death  of  son  over  twenty-one,  162. 

death  of  parent,  162. 

adult  sons  may  recover  damages  for  death,  although  by  his  death 
they  inherited  a  large  fortune,  162. 

evidence  that  children  of  deceased  were  benefitted  pecuniarily  by 
father's  death  inadmissible,  162. 

death  benefits,  163. 

release  of  damages,  165. 

where  negligent  act  occurs  in  another  state,  166. 

evidence,  written  statement  signed  by  husband,  166. 

DAMAGES  FOR  LAND.  See  Condemnation  Proceedings;  Eminent 
Domain. 

when  damages  are  to  be  assessed  under  agreement,  75. 

duty  of  railroad  to  construct  causeway,  damages  for  failure  to  con- 
struct, 72. 

measure  of  damages  for  failure  to  construct  causeway,  73. 

for  land  taken  for  lateral  railroad,  419. 

taking  of  dwelling  house,  61. 

damages  sustained  by  alteration  of  grade  of  highway,  how  deter- 
mined, 497. 

resulting  from  change  of  location  or  grade  of  bridges  by  railroad, 

S04. 
for  land  taken  by  railroad,  20. 

intervention  of  sureties  on  bond,  23. 
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DAMAGES  FOR  LANI>— Conhnw^d. 
to  whom  payable,  25. 
general  rule  as  to  measure  of,  27-29. 

how  market  value  is  estimated,  27,  29^ 

what  correct  measure  of,  is,  27. 

measure  of  damages  is  difference  in  market  value  before  and 
after  construction  of  road,  27. 

to  what  inquiry  is  limited,  28. 

rule  as  to  damages  where  only  part  of  pn^>erty  is  taken,  A 

change  of  grade  of  street,  28. 

genera]  selling  price  in  neighborhood  test  of  value,  291 

abandonment  of  location,  29. 

practice  in  Pennsylvania  as  to  assessment  of  damages,  28. 

damages  for  separate  tracts,  29. 

property  having  no  physical  connection,  29. 

where  mill  is  one  side  of  right  of  way  and  stream  and  reser- 
voir on  other,  3a 

damages  to  property  as  an  entirety,  31. 

railroad  over  one  of  two  adjoining  lots,  31. 

where  railroad  wholly  on  one  portion  of  farm  divided  by  canal, 

32. 
tenants,  32. 

sub-lessees'  rights  in,  32. 
covenants  in  lease,  32. 
taking  of  right  of  way,  32. 
taking  of  lane,  32. 
reservation  in  deed  of  ferry  landing    and  private    right    of 

way,  33. 
jury's  right  to  allow  damages  for  distinct  items,  33. 
jury  may  not  separately  assess  value  of  right  of  way,  33. 
taking  of  alleyway,  33. 
taking  of  city  lots,  33. 

what  subjects  jury  may  take  in  consideration,  34. 
verdict  of  jury,  when  set  aside,  35. 
land  laid  out  by  tenants  in  common,  35. 
land  taken  by  incline  plane  company,  35. 
general  appreciation  of  property,  36. 
damages  to  special  property,  36. 
depreciation  of  property,  36. 
damages  for  pollution  of  stream,  36. 
injuries  to  gas  plant,  36. 
jury  may  not  allow  speculative  damages,  36. 
injuries  to  stream,  37. 
culm  piles,  37. 

location  of  railroad  across  culm  piles,  37. 
evidence  as  to  risks  from  fire,  38. 
turnpike  company,  38. 
injuries  to  special  business,  39. 
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DAMAGES  FOR  LAND-ConHnued. 

general  rule  as  to  measure  of— value  of  personal  property  cannot  be 
considered,  39. 

evidence  admissible  on  question  of  damages,  34,  41. 
Ia3ring  out  property  into'  city  lots,  34. 
as  to  culm  piles,  38. 
turnpike  company,   39. 
injuries  to  special  business,  39. 
bottling  i^ant,  40. 
water  power,  40. 
land  of  gas  company,  41. 
declarations  of  owner  of  land,  41. 
construction  6f  bridge,  41. 
interference  with  right  of  way,  41. 

evidence  inadmissible  on  question  of  damages,  27,  42. 
value  of  property  before  completion  of  road,  27. 
evidence  of  particular  sales,  28. 
evidence  as  to  number  of  building  lots,  34. 
selling  price  of  such  lots,  34. 

plan  of  streets  not  aj^roved  until  after  railroad  was  built,  35. 
contents  of  wooden  warehouse,  38. 
turnpike  company,  38. 
tailoring  business,  39. 
property  limited  to  particular  purpose,  40. 
profits  of  business,  40. 
salt  water  well,  41. 
general  appreciation  of  property,  36. 
sales  of  properties  similarly  situated,  42. 
river  landing  on  neighboring  property,  42. 
evidence  by  third  party  of  value  former  owner  placed  upon 
property,  42. 

interest  as  an  element  of  damages,  42. 

a  reasonable  ''compensation  for  delay''  may  be  added  to  damages,  42. 

costs,  42. 

qualifications  of  witnesses,  42. 

witness  must  have  proper  knowledge,  42. 

what  witness  should  know  to  be  qualified,  43. 

what  witnesses  are  competent,  43,  44. 

expert  witness,  43. 

competent  witnesses  as  to  lodge  rooms,  43. 

willingness  of  witness  to  give  certain  amount  for  property  not  proper 
test  of  value,  44. 

knowledge  of  property  in  neighborhood,  44. 

knowledge  obtained  as  county  commissioner,  44. 

living  in  neighborhood  for  many  years  makes  one  a  competent  wit- 
ness, 44. 

what  witnesses  are  incompetent,  44. 
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DAMAGES  FOR  LA^iD-ConHnued. 

witness  whose  knowledge  relates  to  machinery  for  producing  gas  and 
has  no  knowledge  of  land  values  not  competent,  45. 

knowledge  obtained  after  completion  of  railroad  renders  witness  in- 
competent to  testify  as  expert,  45. 

evidence  on  cross-examination,  45. 

qualifications  of  witnesses,  cross-examination,  45. 

damage  to  particular  portion  of  property,  cross-examination,  45. 

DAMAGES  FOR  PERSONAL  INJURIES, 

measure  of,  143. 

expenses  for  which  plaintiff  may  recover,  142. 

pain  and  suffering  are  distinct  item  for  which  damages  may  be 

awarded,  143. 
loss  of  earning  power,  143. 
when  recovery  for  lost  wages  allowed,  143. 
employment  of  extra  help,  144. 
profits  derived  from  business  are  not  to  be  considered  in  estimating 

damages,  144. 
profits  derived  from  management  of  business  may  be  considered  as 

measuring  earning  power,  144. 
injury  to  boarding  house  keeper,  144. 
injury  to  music  teacher,  144. 
loss  of  minor's  services,  144. 

measure  of  damage  of  parent  is  pecuniary  loss  to  him,  144. 
elements  to  be  considered  in  assessing  damages,  144. 
mother  cannot  recover  for  injury  to  minor  child,  144. 
injuries  to  wife  not  resulting  in  death,  shall  be  one  action  brought 

in  names  of  husband  and  wife,  145. 
joint  action  by  husband  and  wife  under  Act  of  May  8^  1895,  147. 
excessive  verdicts,  147. 
instructions  as  to  damages,  148. 
evidence^  152. 

examination  of  injured  person  by  inspection,  152. 
statute  of  limitations,  153. 
release  of  damages,  154. 
measure  of,  in  negligence  cases,  143. 

DAMNUM  ABSQUE  INJURIA, 
in  grading  of  railroad,  82. 

DEATH.    See  Damages  fob  Death  ;  Negligence. 
by  negligence  of  railroad  companies,  159. 

DECLARATIONS,  I 

by  foreman  one-half  hour  after  accident,  249.  ' 

DECREE, 

form  of  decree  regulating  crossings,  91-93. 
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DEED, 

for  right  of  way,  456. 

use  of  right  of  way  "wide  enough  for  wagons  and  other  uses"  con- 
veyed to  grantee  in  deed,  75* 
construction  of«  32. 

DELEGATION, 

conductor  may  not  delegate  his  judgment  to  passenger  as  to  when 
car  should  start,  333. 

DEUVERY, 

of  goods  to  consignee,  116,  120. 

to  wrong  person,  iid 

by  express  companies,  117. 

of  goods  to  connecting  carrier,  118. 

DEPOT.    See  Station. 

switch  near  depot  used  by  pedestrians  in  approaching  depot  instead 
of  walking  on  highway,  217. 

DERAIUNG  SWITCHES, 

provision  for,  in  decree  regulating  crossings,  91. 

DETECTIVE, 

wrongful  arrest  by  railroad  detective,  265. 

DIRECTORS, 

assets  cannot  be  given  away  by,  2. 

owe  duty  to  preserve  assets  to  stockholders,  bondholders  and  to 
company,  2. 

when  estopped  from  questioning  validity  of  subscripticMi,  2. 

exercise  of  eminent  domain  must  be  by  resolution  adopted  by  presi- 
dent and  board  of  directors,  16. 

adoption  of  right  of  way  by,  21,  47. 

location  of  right  of  way  to  exceptional  width  by,  5a 

location  of  branches  by,  52. 

discretion  in  location  of  branch  railroads  is  in,  53. 

bad  faith  by,  in  location  of  branch,  54. 

resolution  of,  in  locating  branch,  54. 

where  president  has  been  authorized  to  execute  a  contract  it  is  not 
within  province  of  a  director  to  execute  the  contract,  372. 

of  railroad  companies  not  entitled  to  compensation  for  services,  373. 

where  directors  have  located  a  branch  road  in  good  faith,  the  court 
cannot  review  their  discretion,  52. 

classification  of  directors  by  railroad,  railway  and  transportatioo 
companies,  493. 

terms  of  office  of,  493. 

election  of,  493. 

how  vacancies  shall  be  filled,  494. 
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DISCRETION, 

of  directors  as  to  location  of  branch,  52. 

DISCRIMINATION.    See  Rates. 

under  discrimination  in  furnishing  facilities  for  transportation,  133. 

injunction  to  restrain  discrimination,  133. 

damages  under  Act  of  June  4*  1883,  134- 

no  affidavit  of  defence  necessary  under  Act  of  June  4,  1883,  for 

unlawful  discrimination  in  freight  rates,  133. 
furnishing  cars.  I34< 

DISORDERLY  CONDUCT, 
offence  of,  defined,  51a 

on  railroad  cars  and  in  private  or  public  parks,  510. 
penalty  for,  511. 

DISORDERLY  PASSENGERS, 

railway  company  not  liable  for  injuries  caused  by,  308. 

DISTRESS, 

collection  of  rent  by  railroad  by,  383. 

DIVIDENDS, 

tax  on,  402. 

DIVISION  FOREMAN.    See  Foreman. 

DOG, 

killing  of  by  street  railway,  2TJ. 

DOMESTIC  CORPORATION, 

foreign  corporation  may  acquire  majority  of  stock  of,  15. 

DOOR, 

injury  to  a  passenger  by  another  passenger  pushing  swinging  door 
into  first  passenger's  face,  263. 

DROVER, 

distinction  between  drover  and  postal  clerk,  no. 

DROVERS'  PASSES, 

drover  traveling  on  free  pass  is  a  paying  passenger,  iia 

DUMMY  ENGINE, 

frightening  horses  by,  215. 

DWELLING  HOUSES, 
taking  of,  61. 

where  house  is  situated  on  town  lot,  61. 
condemnation  of,  61,  62. 
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DWELUNG  HOVSES-Continued, 

injunction  to  restrain  destruction  of  bam,  dwelling  house  one  hun- 
dred and  twenty-five  feet  away,  6i. 

exemption  of,  from  condemnation  by  railroad  companies,  62. 

widening  road,  62. 

railroad  company  in  widening  road  may  condemn  land  on  which 
dwelling  house  is  erected,  62. 

when  under  Act  of  March  17,  1869,  railroad  may  condemn  house 
occupied  by  owners,  62. 

under  Act  of  March  17,  1869,  railroad  can  widen  its  line  whenever 
thought  necessary  by  board  of  directors,  64. 

right  of  company  where  sidings  are  placed  together  and  styled  yard, 
64. 

when  railroad  will  be  restrained  from  taking  part  of  curtilage  of,  64. 

rights  of  widow,  65. 

E 

EARNINGS, 

profits  derived  from  investment  or  management  of  a  business  enter- 
prise are  not,  143. 

EARNING  POWER, 

as  element  of  damages,  143. 

EASEMENT.    See  G)ndemnation  Proceedings;  Eminent  Domain. 

EJECTION  OF  PASSENGERS.    See  Carrier  op  Passengers. 

of  passenger  where  he  presented  mileage  ticket  without  necessary 

exchange  ticket,  105. 
wrongful  ejection  of  passengers,  108,  113. 
improper  ejection  of  passenger  from  train,  265. 

EJECTMENT, 

action  of,  by  land  owner,  48. 

when  purchasers  at  sheriff's  sale  cannot  recover  by,  80. 

action  of,  to  recover  land  wrongfully  occupied  by  railroad,  83. 

person  having  recovered  for  appropriation  of  part  of  his  land  by  rail- 
road cannot  recover  by  ejectment  the  land  so  appropriated,  83. 

laying  of  tracks  on  turnpike  without  abutting  property  owners'  con- 
sent, such  owner  not  entitled  to,  455. 

ELECTIONS, 

of  stockholders  for  or  against  increase  of  stock,  491. 
how  election  shall  be  conducted,  491. 
election  of  directors,  493. 

ELECTION  RETURNS, 
form  of,  569. 

ELECTRIC  RAILWAY.    See  Street  Railway. 
duty  of  company  in  operating,  275. 
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are  within  the  purview  of  the  Act  of  June  19^  1871,  4491 
have  not  exclusive  use  of  their  tracks,  375. 

ELEVATED  RAILROAD, 

no  statute  in  Pennsylvania  authorizing  construction  of,  487. 
company  incorporated  under  Act  of  April  4,  i866»  Act  of  June  7, 

1901,  relating  to,  is  constitutional,  487. 
company  incorporated  under  Act  of  June  7, 1901,  but  prior  to  passage 

of  Act  of  June  20,  1901,  487. 
construction  of  railway  under  Act  of  June  7,  1901,  on  puUic  highway 

for  distance  of  one  mile^  488. 
providing  for  the  incorporation  of,  542-540^ 
amending  act  providing  for  incorporation  of,  550. 
amending  act  for  the  incorporation  and  government  of,  550-551. 

EMBANKMENTS, 

covenant  in  deed  relative  to,  49^ 

where  map  was  not  exact  representation  of  height  of  an,  59. 

EMINENT  DOMAIN.    See  Coitdemnation  Pimxscdikgs  ;  Damages  fob 

Land;  Locatiok. 
definition  of,  16. 
how  exercised,  16. 
exercise  of,  must  be  by  resolution  adopted  by  president  and  board  of 

directors,  16. 
land  can  only  be  taken  for  public  use,  16. 
railroad  company  not  deprived  of  right  of  eminent  domain  by  failure 

to  perform  public  duties,  18. 
right  of  railroad  company  to  condemn  land  for  second  track,  18. 
railroad  company  has  right  to  condemn  land  for  water  station,  191 
nature  of  estate  acquired,  aa 
taking  for  water,  19. 
turnpike  companies,  191 
telephone  companies,  19. 
necessity  for  taking,  i& 
crossing  of  railroad  by  overhead  bridge,  jo. 
location  of  railroads,  31,  46. 
land  taken,  under  right  of,  27. 
jury  not  allowed  to  award  speculative  damages,  36. 
location  of  railroad  under  right  of,  must  be  corporate  act,  46. 
lowering  roadway  seventeen  inches,  49. 
street  railways  not  endowed  with  right  of,  455. 
railroad  companies  incorporated  under  Act  of  1868  but  operating 

their  roads  with  electric  power  have  not  right  ot  458l 
condemnation  of  land  belonging  to  bridge  company,  85. 
injunction  to  restrain  railroad  company  from  taking  properly  of  gas 

company,  84. 
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remedies  for  unlawful  entry  on  land,  82. 

taking  of  land  for  lateral  railroad,  4I7* 

general  principles,  i6-ai. 

right  to  take  water  from  strean^  79. 

approval  of  bonds  of  railroad  and  canal  companies,  489. 

EMPLOYEES.    See  Implements;  Master  and  Servant;  Negugence. 
injuries  to,  363. 

injuries  to  blacksmith's  helper,  363. 
injuries  to  conductor  on  summer  car,  363. 
suitable  tools  and  appliances  for,  364. 
risk  of  employment  by,  364. 
contributoiy  negligence  of,  365. 
fellow  servants,  366. 
conductors,  367. 

agreement  to  employ  disabled  employee  at  $1.50  per  day  the  rest  of 
his  life,  157. 

EMPLOYER  AND  EMPLOYEE.    See  Master  and  Servant. 

EMPLOYMENT, 

of  incompetent  servants,  24a 

ENFORCEMENT, 

of  constitutional  provisions,  518. 

ENGINE    See  LocoMonvE. 

shifting  cars  on  to  siding  but  shunting  them  in  detached  from,  312. 

ENGINEER, 

authority  to  make  changes  in  route,  47. 

failure  of,  to  ring  bell  or  sound  whistle  at  crossing,  173. 

risks  assumed  by,  232. 

liability  of  railroad  for  injuries  caused  by  head  of  engineer  striking 

side  of  bridge,  233. 
duty  of  company  to  instruct  engineer  of  dangers  of  new  locomotives, 

233. 
death  of,  by  derailment  of  engine,  234. 
injury  to,  caused  by  boiling  water  and  steam,  234. 
killing  of,  by  collision,  231. 
fellow  servant  of  tracklayer,  242. 
fellow  servant  of  fireman,  243. 
fellow  servant  of  brakeman,  243. 
fellow  servant  of  track  repairer,  243. 
not  fellow  servant  of  carpenter  employed  on  bridge,  243. 

ENTRY, 

unlawful  entry  on  land,  82. 
remedies  for  unlawful  entry,  82. 
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EQUITY.    Sec  iNjUNcnoH. 

standing  of  land  owner  to  enjoin  railroad  cominnies  in  condemna- 
tion proceedings,  23. 

jurisdiction  of,  to  have  fund  af>portioned  to  liens,  35. 

has  jurisdiction  to  prevent  destruction  of  wagon  road  leading  to 
wharf,  73. 

when  not  justified  in  refusing  decree  of  specific  performance,  78. 

right  to  compel  manufacturing  company  to  remove  railroad  in  street 
on  which  plaintiffs  property  abuts,  82. 

will  not  restrain  railroad  from  entering  on  lands  where  there  is  dis- 
pute as  to  title,  8a. 

under  Act  of  June  19,  1871,  to  regulate  crossing  of  one  railroad  by 
another,  90. 

injunction  against  street  railway  to  prevent  construction  of  street 
railway  across  branch  of  railroad,  loi. 

agreement  by  corporation  to  give  all  its  traffic  to  railroad  in  consid- 
eration of  latter  subscribing  to  its  bonds  may  be  enforced  by  court 

of,  377. 
when  lease  will  not  be  declared  void  on  ground  of  ultra  vires  by  court 

of,  383. 
has  jurisdiction  of  foreclosure  of  railroad  mortgage^  395. 
county  commissioners  are  proper  authorities  to  maintain  bill  in  equity 

for  injunction  to  restrain  ill^al  occupation  of  county  bridge,  446. 
regulation  of  crossings,  87. 
practice  under  Act  of  June  19,  1871,  93. 
crossings  of  street  railways,  94. 

ESTATE, 

nature  of  estate  acquired,  under  power  of  eminent  domain,  2a 

ESTOPPEL, 

of  municipality  as  to  street  railways,  444 

of  street  railway  from  densring  validity  of  contract  made  by  its  offi- 
cers, 372. 

EVIDENCE.    Sec  Declarations  ;  PtesuMPnoN. 
in  actions  for  injuries  to  employees,  249. 
declarations  of  foreman  made  half  hour  after  accident  inadmissible, 

249. 
declarations  of  track  foreman  in  actions  for  personal  injuries,  266. 

evidence  that  after  passenger  was  injured  by  falling  into  culvert,  it 

was  repaired,  is  inadmissible,  266. 

declarations  of  motorman  as  part  of  res  gestae,  316. 

declarations  of  lineman  as  part  of  res  gestae,  316. 

in  actions  for  injuries  to  infants,  362. 

burden  of  proof  of  negligence  in  actions  against  carriers  of  goods,  124. 

of  employment  of  night  watchman  at  crossing  after  accident,  141. 

submission  of  case  to  jury  in  accident  cases,  136. 
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of  negligence  and  contritMitory  negligence  at  grade  crossings,  167. 

when  statement  signed  by  husband  before  death  admissible,  166. 

Carlisle  tables,  152. 

as  to  loss  of  earning  power  from  personal  injuries,  143. 

examination  of  injured  person  by  inspection,  152. 

of  negligence  in  emitting  sparks  from  engine,  269. 

presumption  of  negligence  where  passenger  is  injured,  251. 

of  incompetence  of  fellow  servant,  241. 

mere  fact  of  accident  raises  no  presumption  of  negligence  in  cases  of 

employees,  231. 
what  weight  is  to  be  given  testimony  as  to  signals,  204. 
as  to  rate  of  speed  limited  by  ordinance,  203. 
in  actions  for  injuries  at  grade  crossings,  213. 

EXCEPTIONS, 
to  bond,  22. 

where  title  is  in  dispute  in  condemnation  proceedings,  24. 
to  report  of  viewers,  504. 

EXCESSIVE  SPEED, 

proof  of,  at  crossings,  202. 

EXCESSIVE  VERDICT, 

verdict  for  $18^000  for  loss  of  right  arm,  148. 

verdict  for  $10,000,  when  court  will  not  set  aside,  148. 

EXCHANGE  TICKET, 

issuing  of,  not  required  by  law,  112. 

are  gratuities  on  part  of  street  railway  companies,  112. 

EXCURSION  TICKETS, 

condition  of,  when  not  unreasonable,  107. 

EXECUTION.    See  Attachment  Execution. 
in  actions  against  railroad  companies,  393. 

EXECUTORS, 

death  of  injured  party  before  trial,  executors  may  prosecute  suit,  i6i. 
voting  of  shares  of  stock  by,  523. 

EXEMPLARY  DAMAGES, 

should  be  assessed  according  to  acts  of  the  least  guilty,  139. 

EXEMPTION, 

from  taxation,  409. 

EXPENSE, 

relative  to  crossings  over  railroads,  88. 
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EXPERT, 

when  witness  not  competent  to  testify  as,  in  condemnation  prooeed- 

incs>45. 
cross-examination  of,  45. 

EXPLOSION, 

on  moving  train,  373. 

EXPRESS  COMPANIES, 

when  recovery  not  allowed  for  loss  of  diamond  ring  by,  115. 

bound  to  nse  reasonable  diligence  in  care  of  property  intrusted  to  it, 

117. 
delivefy  by,  117. 
unlawful  shipping  of  game  out  of  state  by,  prohibited,  509. 

EXPULSION  OF  PASSENGERS.   See  Cabuxss  of  Passkngbss. 

EXTENSION, 

consent  of  property  owner  to  extension  of  street  railway,  449L 

of  street  railway  company,  471. 

acts  necessary  to  establish  extension,  471. 

of  railway,  471. 

filing  of  an  exemplification  of  record  of  adoption  of,  471. 

conflict  between  two  con^anies  relative  to  an,  471. 

construction  of  extension  before  constructing  main  line,  473. 

where  a  crossing  over  another  street  railway  is  not  an,  473. 

EXTRA  FARR    See  Cabuers  op  Passbngeks  ;  Tickets. 


FAIRMOUNT  PARK, 

consent  of  city  councils  of  Philadelphia  not  required  for  construction 
of  passenger  railway  in,  434. 

FALSE  IMPRISONMENT, 

when  railroad  oxnpany  cannot  be  held  liable  for,  222. 

FARES.    See  Casriers  op  Passengers;  Tickets. 
on  street  railways,  104. 
regulations  as  to,  105-113. 

FARM, 

right  of  way  over  farm  underlaid  with  coal,  74. 

FARM  CROSSINGS, 

duty  of  railroad  companies  to  provide,  72. 
agreement  with  land  owner  as  to,  72. 
damages  for  failure  to  construct  causeway,  73. 
when  railroad  enjoined  from  filling  up  of  causeway,  73. 
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destruction  of  wagon  road  leading  to  wharf,  73. 

remedy  of  land  owner  to  compel  railroad  company  to  put  down,  72. 

future  uses,  73. 

FELLOW-SERVANTS, 

when  employee  of  road  is  passenger  and  not  within  the  rule  as  to, 

103. 

general  rule,  241. 

who  are  fellow-servants,  242,  366. 

car  inspector  and  conductor,  242. 

track-layer  and  flagman,  242. 

track-layer  and  engineer,  242. 

employee  of  telegraph  company  and  emplosree  of  railroad  com- 
pany, 242. 

engineer  and  fireman,  243. 

engineer  and  brakeman,  243. 

telegraph  operator  and  track- walker,  243. 

employee  of  coal  company  and  trainman,  243. 

track-repairer  and  foreman,  engineer,  conductor  or  switchman, 

243. 
inspector  of  air-brakes  and  brakeman,  243. 

employee  employed  to  sand  tracks  and  conductor,  366. 
who  are  not  fellow-servants,  243,  366. 

boiler  inspector  and  locomotive  engineer,  243. 

train  dispatcher  and  employees  of  railroad,  243. 

carpenter  and  engineer,  243. 

motorman  and  employee  of  contractors,  366. 
cases  under  the  Act  of  April  4,  1868,  244. 

postal  derk,  244. 

workman  engaged  in  loading  iron  plates,  244. 

employee  of  iron  company,  244. 

employee  of  coal  dealer,  245,  246. 

employee  of  owners  of  quarry,  245. 
cases  not  under  the  Act  of  April  4,  i868»  2^5. 

engineer  killed  on  tracks  of  another  road,  246. 

employee  of  iron  company,  247,  248. 

employee  of  another  company,  247. 

conductor  of  another  company,  248^ 

evidence,  249. 

FELONY.    Sec  Criminal  Law. 

FENCES, 

construction  of,  by  railroad  across  highway,  71. 
covenant  by  railroad  to  keep  right  of  way  fenced,  76. 
agreement  to  fence,  76. 
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HRE  FROM  SPARKS, 

burden  of  pfxx)f  upon  plaintiff  to  prove  negligence  on  part  of  com- 
pany, 269. 

negligent  accumulation  of  combustible  rubbish,  2691 

action  to  recover  damages  for  burning  of  woodland,  27a 

weeds  and  grass  on  right  of  way,  27a 

mere  fact  that  fire  originated  on  right  of  way,  insufficient  to  convict 
company  of  negligence,  270. 

if  engine  is  equipped  with  approved  spark  arrester  and  no  proof  of 
negligence  is  shown,  company  cannot  be  held  liable,  27a 

where  sparks  of  unusual  size  are  emitted,  27a 

fire  communicated  by  particular  engine,  270^  271. 

when  absence  of  spark  arrester  prima  facie  evidence  of  negligence, 
271. 

numerous  fires  by  sparks  on  particular  day,  271. 

damage  from  escaping  oil  or  exploding  powder,  271. 

FIREMAN.    See  Master  and  Servant. 
risks  assumed  by,  237. 
injury  by  collision,  237. 
fellow- servant  of  engineer,  243. 

FLAGMAN.    See  Watchman. 

injury  to  conductor  due  to  incompetency  of,  241. 
fellow-servant  of  track-layer,  242. 

FLOOD, 

question  whether  railroad  has  constructed  culvert  so  as  to  carry  away 

water  in  ordinary  flood  is  for  jury,  267. 
land  injured  by  flood  caused  by  breaking  of  culvert,  267. 
railroad  only  bound  to  provide  for  ordinary  floods,  267,  s(6& 

FOG, 

obstruction  of  view  at  crossing  by,  181. 

FOOTWAY, 

duty  of  railroad  to  maintain  safe,  229. 

FORECLOSURE  OF  MORTGAGE, 

equity  has  jurisdiction  of,  of  railroad  company,  395. 

FOREIGN  CORPORATIONS, 
status  of,  14. 
registration  of,  14. 
registration  after  work  completed,  and  before  suit  confers  no  right  of 

action,  14. 
law  of  estoppel  not  applicable  to  contracts  of  foreign  corporations 

doing  business  contrary  to  Act  of  April  22,  1874,  14, 
full  performance  of  contract  by,  14. 


INDEX.  689 

FOREIGN  CORPORATIONS— C<m*mi#^d. 

doing  business  contrary  to  Act  of  April  22,  1874,  14. 

Act  of  April  22,  1874,  brings  foreign  corporations  within  reach  of 

legal  process,  14. 
must  be  registered  before  contract  is  made,  14. 
doing  business  by,  15. 

rights  and  powers  are  those  of  stockholder  only,  15. 
purchase  of  stock  not  forbidden,  15. 
executory  agreement  by,  "not  doing  business,"  15. 
contract  between,  15* 

holding  stock  of  domestic  corporation,  15. 
may  acquire  majority  of  stock  of  domestic  corporation,  15. 
under  Act  of  April  25,  1850,  need  give  bail  for  costs  only  in  appeal 

from  board  of  arbitrators,  42. 
service  of  process  upon,  389. 
payment  to  county  of  bonus  received  by  state  from,  51a 

» 

FOREIGN  SURETY  COMPANY, 

not  accepted  as  surety  on  land-damage  bond,  22. 

FOREMAN, 

fellow-servant  of  track-repairer,  243. 
declarations  of,  249. 

FORESTRY  RESERVATION  COMMISSION, 

granting  of  privileges  to  railway  companies,  552. 

FORFEITURE, 

of  stock,  5. 

of  charter,  18,  400. 

failure  to  complete  line  within  the  five  years  limitary  period,  3qB 

neglect  to  exercise  franchise  for  long  period  of  time,  390 

collateral  attack  on  charter,  399. 

non-exercise  of  franchise,  399. 

for  laches,  399. 

failure  of  street  railway  company  to  complete  construction  of  lin^^ 
within  two  years  works  a  forfeiture,  400. 

release  to  municipality  by  turnpike  in  that  portion  of  turnpike  occupy- 
ing bed  of  street,  400,  401. 

FORMA  PAUPERIS, 

appeal  from  award  of  arbitrators  in,  25. 

FORMS, 

of  election  return,  569. 

of  street  railway  company  mortgage,  571. 

FORWARDERS, 

duties  of  railroad  companies  as,  126. 

44 
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FRANCHISE, 

lease  of,  57& 

where  turnpike  compuiy  authorized  to  purchase  franchises  of  pas- 
senger railway,  jgS. 

FRAUD, 

in  execution  of  release  of  damages,  154,  155. 

FREE  PASSES.    See  Passis. 

given  in  New  Jersey  for  transportation  from  a  point  in  Pennsylvania 

to  a  point  in  New  York,  no. 
granting  of,  to  coundlmen,  436. 

FREIGHT.    See  Cauiers  op  Go(»>s;  Cabrieks  of  Livb  Stock;  Discboc- 
inatiok;  Ratxs. 

duty  of  common  carrier  in  forwarding,  118. 
agreement  as  to,  377. 

FREIGHT  AGENT, 

has  no  authority  to  bind  railroad  by  contract  for  tribisportation  be- 
yond terminus  of  road,  105. 

FREIGHT  CAR, 

railroad  company  bound  to  place  on,  such  handles,  etc,  as  are  in 
ordinary  use,  235. 

FRESHET.    See  FUxm. 

FRIGHT, 

of  horses  by  operation  of  road,  214. 

of  horse  by  blowing  of  whistle,  214,  306. 

of  horse  by  escape  of  steam  from  heating  apparatus  near  crossing, 

214. 
horse  frightened  by  sounding  whistle  in  extraordinary  manner,  215. 
of  horse  by  escape  of  steam  from  dummy  engine,  215. 
horse  frightened  by  cars  left  standing  on  crossing,  216. 
of  horsey  by  blowing  whistle  under  bridge,  216. 
of  horse  by  street  cars,  303. 
of  horse  by  sweeper,  30s. 

of  horse  at  elevated  appliances  used  in  repairing  trolley  wires,  30& 
horse  frightened  by  sudden  noise  of  excursionists  on  car,  30& 

FROGS, 

construction  of,  in  decree  regulating  crossings,  91. 

FUTURE  NEEDS, 

right  of  railroad  to  make  provision  for  future  uses  of  road,  5a 
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GAME, 

unlawful  shipping  of,  out  of  state  by  railroad  or  express  compan- 
ies, prcAibited,  5091 

GAS  COMPANY, 

land  of,  taken  by  railroad  for  additional  track,  84. 

GATES.    See  Safety  Gates. 

GATEMAN.    See  Watchman. 

permitting  passenger  to  enter  train  without  examining  ticket,  107. 

GAUGE, 

provisions  as  to,  52. 

act  relating  to  standard  gauge  of  tracks  of  railroads,  500. 

GETTYSBURG  BATTLEFIELD, 
railways  in,  436. 

GOD,  ACT  OF.    See  Act  of  God. 

GRADE  CROSSINGS.    See,  also,  CsossiNa 
regfulation  of,  20^  494. 

abolishment  of,  in  consideration  of  erection  of  overhead  crossing,  78. 
settled  policy  of  this  state  is  against  grade  crossings,  86. 
provisions  of  Act  of  June  7,  1901,  authorizing  court  of  common  pleas 

to  permit  grade  crossings  must  be  strictly  followed,  86. 
not  permitted  except  in  case  of  manifest  and  unavoidable  necessity,  87. 
considerations  controlling  court  in  allowing  grade  crossings,  87,  95. 
accident  at,  in  day  time,  employment  of  night  watchmen  after  acci' 

dent  at  crossing  irrelevant,  141. 
accidents  at  public  grade  crossings,  167-213. 
failure  to  stop,  look  and  listen  is  negligence  per  se,  167. 
whether  stop  is  at  pr(^>er  place  is  question  for  jury,  174. 
obstruction  of  view  by  standing  cars,  183. 
obstruction  of  view  by  moving  train,  187. 
obstruction  of  view  by  buildings,  i8g. 
obstruction  of  view  by  trees  and  embankments,  190. 
obstruction  of  view  by  smoke,  191. 
bicyclers  stop,  192. 

duty  of  traveler  to  alight  from  wagtMi,  192. 
accidents  to  infants,  193. 
presumption  of  care  on  part  of  deceased,  196. 
speed  at  grade  crossings,  202. 
signals  at  grade  crossings,  204. 
rule  to  give  warning  on  approaching  crossings  not  applicable  to  under 

and  over  crossings  of  streets,  207. 
safety  gates  and  flagmen,  207. 
crossing  over  sidings,  212. 
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GRADE  CROSSINGS--Con/tfifi/d. 

negligence  of  driver  of  vehicle  not  imputed  to  occupants,  212. 
evidence  in  crossing  cases,  213. 

altering  grade  of  highways  in  order  to  avoid  grade  crossings,  495. 
vacation  of  public  highways  at,  over  railroads  and  opening  of  under- 
grade or  overgrade  crossings,  512. 
\> 

GROSS  RECEIPTS, 
taxation  of,  406. 

GUARDIAN, 

voting  of  shares  of  stock  by,  523. 

H 

HANDLES, 

of  freight  cars,  225. 

HIGHWAYS.    See  Roads  ;  Streets. 
change  of  site  of,  58. 
remedies,  58. 
mandamus  is  the  appropriate  remedy  to  compel  building  of  bridge  of 

sufficient  width,  58. 
when  writ  of  alternative  mandamus  to  compel  rebuilding  of  highway 

will  be  quashed,  58. 
indictment  for  obstructing,  58. 
indictment  for  maintaining  illegal  crossing,  59. 
negligent  construction  of  bridge,  sg, 
death  caused  by  negligent  construction  of  bridge,  59. 
reconstruction  of  turnpike,  59. 
duty  to  reconstruct  highway  devolves  upon  company  which  succeeds 

to  its  franchises  and  privileges,  591 
disregard  of  duty  to  reconstruct  highway,  591 
crossings  of  railroads  over,  86. 

Act  of  June  7,  1901,  regulates  crossing^  over  highways,  86. 
toll  bridge  is  highway  which  street  railway  may  use,  424. 
distinction  between  city  and  country  roads  discussed,  447. 
altering  grade  of,  in  order  to  avoid  grade  crossings,  495. 
construction  of,  across  existing  railroad  shall  be  above  or  below 

grade,  495. 
change  of  highway  crossing  at  grade  by  railroad  company,  496. 
damages  sustained  by  alteration  of  grade  of,  how  detennined,  497. 
vacation  of  public  highways  at  grade  crossings  over  railroads  and 

opening  of  undergrade  or  overgrade  crossings,  512. 

HORSE, 

frightening  horse,  214. 
frightening  horse  by  whistle,  214,  306. 

frightening  horse  by  escape  of  steam  from  heating  apparatus  near 
crossing,  214. 
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KORSlS^-ContiwHed. 

horse  frightened  by  sounding  of  whistle  in  unusual  manner,  215. 

horse  frightened  by  escape  of  steam  from  dummy  engine,  215. 

fright  of,  by  cars  left  standing  on  crossing^  216. 

running  of  horses  upon  tracks  of  railroad,  216. 

horse  frightened  by  blowing  of  whistle  under  bridge,  216. 

frightening  horses  by  street  cars,  303. 

sweeper  as  cause  of  accident*  304. 

exemption  of,  from  taxation,  410. 

HORSE  CAR, 

standing  on  platform  of,  not  n^ligence  per  se,  330. 

HORSE  RAILWAYS.    See  Street  Railways. 

HUSBAND.    See  Wife. 

joint  action  by  husband  and  wife  tmder  Act  of  May  8,  1895,  147. 
wife  has  no  independent  right  of  action  for  death  of  husband  which 
husband  cannot  release,  165. 

I 

ICE, 

stalling  of  wagon  at  crossing  by  reason  of,  202. 

IMPLEMENTS, 

duty  of  railroad  company  to  supply  suitable,  to  emplosrees,  223. 
duty  of  street  railway  company  to  supply  suitable,  to  employees,  364. 

IMPUTED  NEGUGENCE, 

n^ligence  of  driver  of  vehicle  not  imputed  to  occupants,  212. 

INCUNED  PLANES, 

lease  of  its  system  to  a  passenger  railway  company,  379. 
where  railway  is  built  across  street,  70. 
taxation  of  station  of,  by  city  of  Pittsburgh,  410. 

INCORPORATION, 

of  street  railway  companies,  531,  554. 

of  elevated  or  undefgroimd  companies,  542,  549. 

INCREASE, 

of  stock,  490,  498;  sea 

when  increase  may  be  made,  490. 

how  increase  shall  be  made,  490,  491. 

INDICTMENT, 

for  neglect  to  reconstruct  highway,  58. 
for  maintaining  illegal  crossing,  59. 
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INFANT, 

injuries  to,  at  grade  crossings,  193. 

contributory  negligence  not  imputed  to  children  of  tender  years,  194. 

not  contributory  negligence  for  mother  to  send  boy  nine  years  old 

on  errand  necessitating  his  crossing  a  railroad,  1961 
gateman  at  railroad  crossing  owes  higher  degree  of  care  to  infant 

than  adult,  210. 
gateman  does  not  perform  his  full  duty  to  infant  by  merely  lowering 

the  gate,  21a 
infant  trespassers,  aao. 

force  cannot  be  used  to  injury  of  child  trespassers,  356. 
contributory  negligence  of  parents,  358. 
wandering  of  child  on  track  in  father's  absence,  358^  359. 
want  of  discretion  in  child,  36a 
wandering  of  child  from  house  on  track,  360,  361,  362. 
death  of  infant  four  and  one-half  years  old,  361. 
injuries  to,  by  street  cars,  344-362. 

high  speed  of  car  as  cause  of  injury  to,  344,  345,  346,  349. 
running  parallel  with  car  1^,  346. 

injury  to,  by  failure  of  motorman  to  keep  eyes  ahead  of  him,  346,  349 
seeing  of  children  by  motorman  in  road  fifty  to  sixty  yards  ahead,  347- 
injury  to,  by  failure  of  motorman  to  properly  attend  to  his  duties, 

347. 
measure  of  infant's  responsibility,  347. 

crossing  street  by,  in  full  view  of  motorman  when  but  eight  feet 

from  track,  348. 
child  suddenly  turning  and  running  in  front  of  car,  348,  351,  352,  353 
no  lights  on  car  and  no  bell  rung,  348. 
darting  in  front  of  cars  by,  350. 

running  diagonally  across  street  not  at  a  crossing,  350^  351. 
acts  of  motorman  resulting  in  further  injury  to,  352. 
disregard  of  warning  by,  353. 
infant  on  platform,  354. 
permitting  infant  to  ride  on  platform,  355. 
getting  on  car,  355. 

INJUNCTION.    See  Equity;  Pueuminary  Injunction. 

to  restrain  use  of  switch,  55. 

to  restrain  removal  of  siding,  56. 

to  restrain  use  of  derailing  switch,  56. 

to  restrain  laying  of  tracks,  57. 

to  restrain  cutting  off  comer  of  lot,  61. 

to  restrain  railroad  from  taking  part  of  curtilage  of  dwelling  hou&e, 

64. 
injimction  not  granted  where  defendant  has  spent  large  sums  of 

money,  68. 
to  restrain  erection  of  watch-box,  69. 
to  restrain  filling  up  of  causeway,  73. 
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to  restrain  railroad  from  interfering  with  building  of  bridge  across 

right  of  way,  74. 
to  restrain  water  company  from  taking  water  from  stream,  79. 
where  abutting  property  owner  threatened  with  special  injury,  82. 
abutting  property  owner  may  restrain  railroad  from  constructing 

siding  higher  than  established  grade,  82. 
not  awarded  where  injury  not  different  in  kind  from  that  suffered 

by  general  public,  82. 
dispute  as  to  title,  82. 

to  restrain  railroad  taking  property  of  gas  company,  84. 
will  not  lie  l>y  railroad  to  restrain  another  railroad  from  building 

overhead  crossing  because  of  failure  of  latter  to  complete  its  line 

within  statutory  period,  90. 
by  steam  railroad  to  restrain  electric  railway,  98^  100. 
to  restrain  railway  ccmipany  from  operating  road  over  portion  of 

turnpike,  449. 
not  granted  unless  proper  case  be  made  out,  449. 
when  not  granted  to  restrain  building  of  street  railway  on  side  of  a 

turnpike,  452. 
when  not  granted  to  restrain  street  railway  from  occupying  highway 

in  front  of  suburban  land  owner's  property,  456. 
is  not  of  right,  458. 

will  not  be  granted  where  good  conscience  does  not  require  it,  459W 
will  not  be  granted  where  purpose  of  plaintiff  in  purchasing  property 

was  to  harass  the  defendant,  459W 
not  granted  to  restrain  street  railway  constructing  its  track  around 

curve  of  plaintiffs  property  at  distance  less  than  eight  feet  from 

curb,  461. 
to  restrain  railroad  incorporated  under  Act  of  1868  from  constructing 

a  street  passenger  railway  on  streets  of  borough,  461. 
is  a  purely  preventive  remedy  and  will  not  issue  for  past  injuries,  461. 
mere  surmise  that  steam  railroad  will  build  a  street  passenger  rail- 
way not  sufficient  to  warrant  an,  462. 
not  granted  upon  mere  suspicion  that  railroad  incorporated  under 

Act  of  1868  is  to  be  operated  in  connection  with  passenger  rail- 
way, 462. 
to  restrain  defendant  from  laying  track  on  Carpenter  street  in  city 

of  Philadelphia,  469. 
to  restrain  unlawful  discrimination,  133. 

INJURIES.  See  Casriers  of  Live  Stock;  Carriers  of  Passehgers; 
Damages;  Implements;  Master  and  Servant;  Negugenck; 
Trespassers. 

INSPECTION, 

examination  of  injured  person  by,  152. 
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INSPECTOR  OF  AIR-BRAKES, 

fellow  servant  of  brakeman,  243. 

INSPECTOR  OF  BOILERS, 

not  fellow  servant  of  locomotive  engineer,  243. 

INSURANCE, 

carriers  of  passengers  are  not  insurers,  107. 

clause  in  bill  of  lading  stipulating  that  goods  should  be  insured,  ii4- 
clause  in  bill  of  lading  that  carrier  should  have  benefit  of  any  insur- 
ance effected  on  goods,  ia& 

INTEREST, 

overdue  interest  coupons,  11. 

as  an  element  of  land  damages,  42. 

INTTERCHANGEABLE  MILEAGE  BOOK, 
presentation  of,  to  tidcet  agent,  106. 

INTERFERENCE, 

with  access  to  houses  on  street,  79. 

INTERSTATE  BRIDGES, 
act  relative  to,  494. 

INTERSTATE  TRAFFIC, 

Act  of  Congress  of  March  2,  i8g3,  requires  all  cars  used  in,  to  be 
equipped  with  automatic  couplers,  227. 

INTOXICATION, 

of  engineer,  241. 

where  company  had  no  knowledge  of  alleged  acts  of  drunkenness  of 
engineer,  241. 

JOINT  TORT-FEASORS, 
negligence  of,  137. 

JUDGES, 

of  elections,  491. 
shall  be  sworn,  491. 
shall  make  out  duplicate  returns,  491. 

statement  of  amount  of  capital  stock  shall  be  furnished  to  judges  of 
election,  491. 

JURISDICTION, 

equity  has  jurisdiction  of  foreclosure  of  railroad  mortgages,  395. 

JURY.    See  Courr  and  Juay ;  Damages. 

when  case  for  jury  in  accident  cases,  136. 
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LACHES, 

when  stockholder  guilty  of,  379. 

of  street  railway  company  in  obtaining  municipal  consent,  426. 

when  abutting  land  owner  not  guilty  of,  453. 

bill  filed  by  land  owners,  when  dismissed  because  of,  456. 

LADDERS, 

of  freight  cars,  225. 

LAND, 

can  only  be  taken  for  public  use,  16. 
remedies  for  unlawful  entry  on,  82. 

LAND  DAMAGES.    See  Damages  for  Land;  Condemnation  Pboceed- 
iNGs;  Eminbnt  Domain. 

LANDLORD  AND  TENANT.    See  Tenants. 

LAND-OWNER.    See  Abuthng  Land-Owner. 
divesting  of  his  rights,  22. 
right  to  restrain  entry  of  railroad  company,  23. 
when  boimd  by  report  of  viewers,  24. 
conveyance  of  land  to  railroad  company,  32. 
ejectment  by,  48. 

remedy  of,  to  compel  railroad  to  put  down  farm  crossing,  72. 
entry  on  land  without  consent  of,  83. 

LAND-OWNER'S  CONSENT, 
consent  of,  in  general,  447. 
who  are  abutting  owners,  450. 
consent  of  cities  and  boroughs  not  necessary,  453. 
estoppel,  454. 

injunction  to  restrain  construction,  458. 
action  for  damages,  463. 
turnpike  companies,  465. 

LARCENY.    See  Criminal  Law. 
of  electric  wire,  511. 

LATERAL  RAILROADS, 

constitutionality  of  Act  of  July  5,  1883,  417. 

scope  of  the  Act  of  July  s,  1^3,  417. 

object  of  the  Act  of  July  5, 1883,  417. 

lateral  railroads  distinguished  from  public  railroads,  418. 

restraint  of,  under  Act  of  June  19,  1871,  418. 

necessity  for  lateral  railroad,  418. 

appointment  of  viewers,  419. 

measure  of  damages,  419. 

appeals,  420. 
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LEAKAGE, 

liability  of  carrier  for,  125. 

LEASE.    See  Tenants. 

covenants  by  lessee  11. 

occupation  of  turnpike  by  turnpike  and  trolley  company  under,  2a 

right  of  sublessees  in  condemnation  proceedings,  32. 

must  be  based  upon  legislative  authority,  378. 

inclined  plane  company  has  power  to  lease  its  system  to  passenger 
railway,  3791 

lease  not  questioned  for  more  than  twenty-seven  years,  3791 

if  stockholder  delay  six  years  after  acquiring  stock  and  then  files 
bill  to  annul  lease  he  is  guilty  of  laches,  379. 

under  Acts  of  i85i  and  1870  roads  of  lessor  and  lessee  must  be  con- 
nected either  directly  or  by  an  intervening  railroad,  380. 

covenants  by  lessor,  38a 

liabilities  of  lessor,  380^  386. 

liability  for  negligence,  380. 

liabilities  of  lessee,  381. 

covenant  by  lessee  to  pay  rental  and  build  connecting  railroads,  581. 

covenant  by  lessee  to  pay  operating  expenses^  381. 

liability  for  an  injury  to  land,  381. 

right  of  lessees  to  replace  narrow  gauge  railroad  by  standard  gauge 
railroad,  381. 

covenant  to  pay  taxes,  382. 

when  covenant  to  pay  all  taxes,  etc.,  cannot  be  construed  to  cover 
the  shares  of  the  capital  stock  of  lessor  company,  382. 

arbitration  clause  in  railroad  lease,  382. 

collection  of  rental  by  distress,  383. 

forfeiture  of  railroad  lease,  383. 

when  court  of  equity  will  not  declare  lease  void  on  ground  of  ultra 
vires,  383. 

street  railways,  383. 

unanimous  consent  not  requisite  to  a  valid  lease  of  street  railway, 

384. 

Acts  of  February  17,  1870,  March  22,  1887,  and  May  15,  1895,  384. 

under  Act  of  March  22,  1887,  traction  company  may  lease  other  lines 
and  operate  its  cars  over  such  lines,  384. 

lease  of  property  without  legislative  authority,  384. 

implied  power  of  street  railway  conq>anies  to  lease  motor  power 
companies,  384. 

lease  of  road  by  street  railway  company  to  traction  company,  385. 

agreement  for  lease  of  tracks,  385. 

compensation  for  use  of  tracks,  385. 

lease  of  property  and  franchises  for  999  years,  385. 

use  of  tracks  under  lease,  385. 

rights  of  lessee  under  lease,  386. 

company  organized  under  Act  of  March  22,  1887,  may  lease  passen- 
ger railways  wherever  situated,  386. 
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LEGAL  PROCESS, 

seizure  of  goods  by,  119. 


LEGISLATURE, 

authority  of,  necessary  to  legalize  lease,  378. 
control  over  street  railways,  422. 

LETTERS  PATENT, 
recording  of,  531. 

,  LEX  LOCI.    See  Confuct  of  Laws. 

UABIUTY, 

a  common  carrier  cannot  contract  against  the  consequences  of  his 

own  negligence  or  fraud,  114. 
limitation  of,  114. 

UCENSE  TAX, 

on  street  cars,  412. 

UEN, 

when  lien  creditors  may  have  fund  apportioned,  25. 
upon  property  held  by  receiver,  395. 
for  paving;  411. 

UEN  CREDITORS, 

when  fund  may  be  apportioned,  25. 

LIMITATION, 

on  liability  of  common  carrier,  114. 

LIMITATIONS.    See  Statute  of  Limitations. 

LIVE  STOCK.    See  CAwtints  of  Live  Stock. 

pass  to  drover  part  of  consideration  for  transportation  of  live  stock, 
no. 

LOANS, 

tax  on,  407. 

LOCAL  TAXATION.    See  Taxation. 

LOCATION, 

what  constitutes  a,  21. 

must  be  by  corporate  act,  46. 

cannot  be  referred  to  president  or  other  official,  46. 

power  to  locate,  46. 

boundaries  of  right  of  way,  47. 

provisions  for  future  needs,  50. 

exceptional  width  of,  5a 

provisions  as  to  gauge,  52. 
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of  branches,  $2,  53. 

connection  of  mining  operation  by  branch,  54. 

power  to  build  branch  from  point  on  branch  of  main  line,  54. 

whole  of  main  line  need  not  be  constructed  before  building  branches, 

54. 

delay  of  five  years  in  building  branch  not  abandonment,  54. 

when  power  to  build  is  a  continuing  one,  54. 

bad  faith  by  directors  in,  54. 

branch  from  main  line  to  manufacturing  plant,  54. 

location  of  branch  00  land  for  part  of  which  it  has  deed  and  re- 
mainder title  by  condemnation  proceedings,  55. 

injunction  to  restrain  company  from  using  switch,  55. 

removal  of  siding,  56. 

right  of  individual  to  lay  tracks  for  siding  on  public  highway,  561 

use  of  derailing  switch,  56. 

right  to  additional  tracks,  56. 

open  and  notorious  use  of  right  of  way,  57. 

location  and  construction  of  street  railways,  422-488. 

of  railroad  must  be  for  public  use,  16. 

through  dwelling  houses  61. 

company  may  limit  width  of  its  appropriation  to  less  than  sixty-six 
feet,  48. 

presumption  as  to  company  taking  full  width  authorized  by  charter, 

4a 
marks  on  ground,  maps  of  survey  to  define  boundaries,  47. 
right  to  widen  roadbed  for  future  needs,  5a 
right  to  build  sidings  and  switches,  55. 
right  to  lay  additional  tracks,  56. 
change  of,  or  grade  of  bridges  and  approaches  by  railroad,  502. 

LOCOMOTIVES. 

possession  of,  12. 

damage  by  fire  from  sparks,  269. 

obstruction  of  view  by,  174. 

LOCOMOTIVE  ENGINEER, 

not  fellow  servant  of  boiler  inspector,  243. 

LOTS.    See  Building  Lots. 

condemnation  of  dwelling  house  on  town  lot,  61. 
exemption  of,  from  taxation,  409. 

LUGGAGE.    See  Baggacb. 

LUMBER, 

destruction  of,  by  sparks,  269. 
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MACHINERY.    See  Negugence. 

MAIL  AGENT, 

injury  to,  by  being  thrown  out  of  car,  225. 

MAIL  TRAINS, 

are  necessities  within  meaning  of  Act  of  1794,  369. 

MAILS.    See  United  States  Mails. 

MAIN  UNE» 

construction  of  branch  by  railroad  from,  to  manufacturing  plant.  54. 

MANAGERS, 

classification  by  railroad,  railway  and  transportation  corporations 
of  their,  493. 

MANDAMUS, 

the  appropriate  remedy  to  compel  railroad  company  to  build  an 

overhead  bridge,  58. 
when  writ  of  alternative  mandamus  will  be  quashed,  58. 
to  furnish  coal  cars  to  individual  shipper,  134. 
will  lie,  only  in  county  where  business  of  corporation  principally 

transacted,  134. 
when  answer  in  mandamus  proceedings  to  compel  railroad  to  supply 

cars  is  sufficient,  134. 
to  inspect  stock  ledger  list,  390. 

MANSLAUGHTER.    See  Assault  and  Battery. 

MANUFACTURING  PLANT, 

construction  of  branch  by  railroad  from  main  line  to,  54. 

MAP, 

not  exact  representation  of  height  of  embankment,  59. 

MARKET  VALUE.    See  Damages  for  Land. 

how  market  value  of  land  is  estimated,  27, 
charge  to  jury  relative  to,  36. 

MASTER  AND  SERVANT.    See  Negligence. 

duty  of  company  to  supply  suitable  appliances,  223. 

injury  to  employee  of  furnace  company  in  unloading  ore,  224. 

use  of  particular  appliances,  225. 

employees  must  exercise  reasonable  care  in  performing  their  work, 

225. 
injury  to  mail  agent  by  being  thrown  out  of  car,  225. 
injury  to  employee  by  failure  to  use  connecting  bar,  226. 
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MASTER  AND  S£RVANT-C(mlMtf#if. 

when  railroad  company  not  liable  tinder  Act  of  Congress  of  Maicfa 

2,  1893*  requiring  full  equipment  of  air-brakes,  for  collision,  2261 
accident  to  employee  in  coupling  a  steam  shovel  car,  227. 
duty  of  railroad  company  to  inspect  cars,  227,  22& 
liability  to  employee  for  hauling  cars  out  of  repair,  227. 
duty  to  furnish  safe  roadbed.  2a& 
death  of  conductor  caused  by  broken  rail,  2a& 
injury  to  brakeman  l^  engine  running  off  track,  229. 
railroad  company  owes  no  duty  to  maintain  safe  footway  the  length 

of  its  roadbed,  229. 
when  absence  of  signal  at  switch  is  immaterial,  23a 
liability  of  railroad  conqtanies  under  Act  of  April  9,  1868^  for  loss 

of  animals  on  failure  to  fence  along  its  road,  ^3^- 
presumption  of  negligence  when  employee  is  killed  or  injured,  231. 
mere  fact  of  accident  raises  no  presumption  of  negligence,  231. 
IdUing  of  engineer  and  fireman  by  collision  between  engines,  231. 
risk  of  employment,  231. 
risk  assumed  by  engineers,  232. 

by  person  employed  in  cleaning  snow  from  tracks,  231. 

by  brakemen,  235. 

by  firemen,  237. 

l^  car  inspectors,  239. 

by  car  repairers,  240. 

by  track  repairers,  238. 

by  trackmen,  238. 
enq>Ioyinent  of  iiKompetent  servant,  240. 
employment  of  incompetent  flagman,  241. 
employment  of  incompetent  conductor,  241. 
intemperate  habits  of  employee,  241. 
notice  of  incompetence  of  servant,  241. 
fellow  servants,  general  rule,  241. 
who  are  fellow  servants,  242. 

car  inspector  and  conductor,  242. 

tracklayer  and  flagman,  242. 

tracklayer  and  engineer,  242. 

employee  of  telegraph   company  and  employee  of  railroad 
company,  242.. 

engineer  and  fireman,  243. 

engineer  and  brakeman,  243. 

telegraph  operator  and  track  walker,  243. 

employee  of  coal  company  and  trainmen,  243. 

track  repairer  and  foreman,  engineer,  conductor  or  switchman, 
243. 

inspector  of  airbrakes  and  brakeman,  243. 
who  arc  not  fellow  servants,  243. 

boiler  inspector  and  locomotive  engineer,  243. 

train  dispatcher  and  employees  of  railroad,  243. 
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carpenter  and  engineer,  243. 
cases  under  the  Act  of  April  4,  186S,  244. 

postal  clerk,  244. 

workman  engaged  in  loading  iron  plates,  244. 

employee  of  iron  company,  244. 

employee  of  coal  dealer,  245,  2461 

employee  of  owners  of  quarry,  245. 
cases  not  under  the  Act  of  April  4,  1868,  246. 

engineer  killed  on  tracks  of  another  road,  246. 

employee  of  iron  company,  247,  248. 

employee  of  another  company,  247. 

conductor  of  another  company,  248. 

evidence  in  actions  for  injuries  to  employees,  249. 

MEASURE  OF  DAMAGES.    See  Damages. 

MEETING, 

notice  to  land  owner  of  meeting  of  viewers,  24. 

for  increase  of  capital  stock  under  Act  of  February  9,  1901,  490,  491. 

regular  annual  meeting,  490. 

special  mee'ting,  491. 

MERGER, 

of  railroads,  4. 

when  contracts  legally  made  may  be  invalidated  by  subsequent  act 

of,  378. 
right  of  stockholders  to  restrain  merger,  379. 
connection  of  railroads,  379. 
merger  and  consolidation  of  certain  corporations,  providing  for,  519. 

METHOD, 

of  consolidation  and  merger,  519. 

MILL, 

damages  for  condemnation  of,  29. 

MINERALS, 

purpose  of  lateral  railroad  legislation  was  to  bring  coal  and  minerals 
to  market,  417. 

MINORS.    Sec  Infants. 
loss  of  services,  144. 

MISDEMEANOR,    See  Cmminal  Law;  Penalty. 

MISTAKE, 

in  delivery  of  goods  by  carrier,  116. 
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MONEY, 

power  to  borrow,  550. 

MORTGAGE, 

subscriptions  to  bonds,  6. 

contract  for  sale  of  bonds,  7. 

bonds  of  other  companies  la 

repudiation,  la 

coupons,  10. 

agreement  by  purchasing  company  to  pay  mortgage,  la 

foreclosure  o(  11. 

when  mortgage  may    be  foreclosed,  12. 

as  security  for  con4>liance  with  terms  of  lease,  11. 

when  sale  under  foreclosure  of  mortgage  prior  in  date  to  a  lease 
will  not  pass  title  to  rolling  stock,  12. 

given  by  railroad  company  after  debts  to  contractors  had  been  in- 
curred is  only  void  under  the  resolution  of  January  ai,  1843,  ^ 
against  "such  contractors,  laborers  and  workmen,"  374. 

when  corporation  not  liable  for  tax  on,  ^og, 

when  purchaser  at  sheriff's  sale  under  foreclosure  of  mortgage  can- 
not recover  by  ejectment  possession  of  land  included  in  railroad 
conqwny's  right  of  way,  81. 

of  railroad  companies,  6-13. 

when  street  railway  not  liable  for  tax  on,  409. 

form  of  street  railway  mortgage,  571. 

MOTOR  COMPANIES, 

contract  of,  with  street  railway  for  lease,  operation  or  construction, 
526. 

contract  between,  for  sale,  lease  and  operation  of  their  respective 
property  and  franchises,  527. 

operating  of  lines  of,  as  a  general  system  authorized,  538. 

issuing  of  bonds  to  an  amount  equal  to  the  capital  stock  of  the  cor- 
poration paid  in,  authorized,  531. 

amending  act  providing  for  incorporation  of,  552-554. 

authorizing  contracts  between  cities,  etc,  and  motor  power  com- 
panies, providing  for  the  removal  of  tracks,  etc.,  567. 

MOTORMAN, 

duty  of,  346. 

failure  to  keep  looking  ahead,  346^  349. 

darting  in  front  of  cars  by  infants,  35a 

acts  of,  resulting  in  further  injury  to  infant,  352. 

duty  of,  to  child  on  platform,  354. 

rule  to  look  upon  entering  street  applies  to,  366. 

MULES, 

action  to  recover  damages  for  injuries  to,  131. 
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MUNHCIPAUTY, 

consent  of,  necessary  to  use  of  streets,  67,  425. 

injunction  not  granted  where  defendant  has  spent  large  sums  of 

money  under  contract  with,  68. 
may  require  city  to  keep  watchmen  at  crossing,  6g. 
municipality  incorporated  under  Act  of  May  23,  1889,  has  no  power 

to  compel  railroad  to  maintain  electric  lights  at  railroad  crossings* 

69. 

erection  of  watch-box  authorized  by  councils,  69. 

ordinance  of,  regulating  fares  of  street  railways,  104. 

may  impose  license  tax  on  street  cars,  412. 

all  municipalities  on  route  must  consent,  430. 

from  what  body  and  in  what  manner  consent  is  obtained,  432. 

conditional  consent,  438. 

estoppel  of  municipality,  444. 

injunction,  445. 

attachment  for  contempt,  446. 

taking  up  of  tracks  by  company,  446. 

authorization  of  use  of  its  streets  by  street  railway  companies,  454. 

may  relieve  a  street  railway  of  duty  of  paving  a  street  imposed  as  a 

condition  of  municipal  consent,  477. 
municipal  control  of  streets,  69. 

consent  to  use  of  streets  by  street  railway  companies,  425-446. 
paving  and  repairing  streets,  477-485. 
construction  of  crossing's  by,  495. 

vacation  and  alteration  by,  of  railroad  grade  crossing,  496. 
notice  required  to  be  given  to  railroad  of  proposed  vacation  and 

alteration,  496. 
alteration   shall  not  without  consent    of    railroad    create    steeper 

gradient  than  the  established  grrs^dient,  496. 
upon  failure  of  railroad  to  support  tracks  during  progress  of  work, 

municipality  may  provide  for  protection  and  support,  496. 
provision  as  to  additional  lands  taken  by,  497. 
may  fix  terms  for  use  of  public  parks,  for  railroad  purposes,  498. 

MUNiaPAL  CONSENT, 

in  general,  425. 

all  municipalities  on  route  must  consent,  430. 

from  what  body  and  in  what  manner  consent  is  obtained,  432. 

conditional  consent,  438. 

estoppel  of  municipality,  444. 

injtmction,  445. 

attachment  for  contempt,  446. 

taking  up  of  tracks  by  company,  446. 

to  use  of  streets  by  street  railway  companies,  425-446. 

MUNICIPAL  LIENS, 

company  not  liable  for,  411. 

45 
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MUTUAL  NEGLIGENCE. 

injury  caused  by  concurrent  negligence  of  two  railway  oompaiiics. 
when  jointly  and  severally  liaUe,  157. 

N 
NAME, 

mistake  in  name  of  consignee,  117. 

NARROW  GAUGE  COMPANY, 

right  of  company  to  question  narrow  gauge  company's  right  to  widen 
its  gauge,  90. 

NARROW  GAUGE  RAILROAD, 

right  of  lessee  to  replace  narrow  gauge  railroad  by  standard  gauge 
railroad,  j8i. 

NECESSITIES, 

what  trains  are,  within  meaning  of  Act  of  1794,  369^ 

NEGLIGENCE.  See  Carriers  of  Goods;  Carriers  of  Live  Stock;  Car- 
riers OF  Passengers;  Damages  for  Death;  Damages  for  Per- 
sonal Injuries;  Master  and  Servant;  Trespassers. 

when  burden  jof  proof  to  prove  negligence  is  on  passenger,  loS. 
definition  of,  156. 

improper  construction  of  roadbed,  267. 
improper  construction  of  culvert,  267. 
improper  construction  of  bridge,  267. 
damage  by  fire  from  sparks,  269-272. 
negligent  emission  of  sparks  from  locomotive,  269. 
damages  from  escaping  oil  or  exploding  powder,  271. 
in  transportation  of  live  stock,  131. 

carrier  cannot  contract  against  the  consequences  of  his  own  negli- 
gence, 114. 
railroad  company  liable  to  person  riding  on  free  pass,  no. 
loss  of  baggage  by,  129. 
personal  injuries  by  negligence,  156. 
functions  of  court  and  jury,  136. 
only  in  clear  cases  is  court  warranted  in  withdrawing  question 

of  negligence  from  jury,  136. 
where  plaintiffs  case  as  made  out  by  himself  is  contradicted 
by  his  own  witness  and  all  called  by  defense  case  is  for 
jury,  136. 
court  has  right  to  express  opinion  as  to  the  evidence,  136. 
jury  not  bound  to  believe  every  story  witnesses  swear  to,  137. 
if  plaintiff  establishes  case  against  defendant  without  disclos- 
ing negligence  on  his  part,  case  is  for  jury,  137. 
testimony  of  witness  incorrect  by  infallible  mathematical  test, 
137. 
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personal  declarations  in  accident  cases,  137. 
mutual  negligence,  137. 
actions  against  joint  tort  feasors,  137. 
practice  in  negligence  case,  140. 

consolidation  of  action  tmder  Act  of  May  8,  1895,  140. 
action  of  company  after  accident,  141. 
employment  of  night  watchman  after  accident  in  daytime  at 

crossing  irrelevant,  141. 
measure  of  damages  for  personal  injuries,  142. 
expenses  for  which  plaintiff  may  recover,  142. 
pain  and  suffering,  143. 
loss  of  earning  power,  143. 
loss  of  minor's  services,  144. 
injuries  to  wife,  145. 
excessive  verdicts,  147. 
instructions  as  to  damages,  148. 
evidence,  152. 
Carlisle  tables  not  conclusive  of  plaintiff's  expectancy  of  Uff» 

152. 
examination  of  injured  person  by  inspection,  152. 
X-ray  examination,  153. 
injured  person  not  bound  to  undergo  a  surgical  examination, 

153. 
statute  of  limitations  as  bar  to  actions  for  damages,  153. 

release  of  damages,  154. 
death  by  negligence,  159. 

constitutional  provisions  relating  to  death,  159. 

measure  of  damages,  159. 

evidence  to  show  profits  of  deceased  in  a  partnership,  160. 

expectation  of  inheritance  in  action  for  loss  of  parent  is  not 
one  of  elements  of  loss  to  children,  i6a 

parties  plaintiff  in  actions  for  death,  160. 

death  of  infant,  161. 

death  of  son  over  twenty-one,  162. 

death  of  parent,  162. 

death  benefits,  163. 

release  of  damages,  165. 

where  negligent  act  occurs  in  another  state,  166. 

evidence,  written  statement  signed  by  husband,  166. 
accidents  at  public  grade  crossings,  167. 

failure  to  stop,  look  and  listen  is  negligence  per  se,  167. 

whether  stop  is  at  proper  place  is  question  for  jury,  174. 

obstruction  of  view  by  standing  cars,  183. 

obstruction  of  view  by  moving  train,  187. 

obstruction  of  view  by  buildings,  189. 

obstruction  of  view  by  trees  and  embankments,  190. 

obstruction  of  view  by  smoke,  191. 
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accidents  at  public  grade  crossings— bicycler's  stop,  192. 
duty  of  traveler  to  alight  from  wagon,  192. 
accidents  to  infants,  193. 
presumption  of  care  on  part  of  deceased,  196. 
speed  at  grade  crossings,  202. 
signals  at  grade  crossings,  J04. 
rule  to  give  warning  on  approaching  crossings  not  applicable 

to  under  and  over  crossings  of  streets,  207. 
safety  gates  and  flagmen,  207. 
crossing  over  sidings,  212. 

negligence  of  driver  of  vehicle  not  imputed  to  occupants,  212. 
evidence  in  crossing  cases,  213. 
frightening  horses,  214. 

horse  frightened  by  escape  of  steam  from  heating  apparatus 

near  crossing,  214. 
by  sounding  whistle  in  an  unusual  and  extraordinary  manner, 

215. 
horse  frightened  by  escape  of  steam  from  dummy  engine,  215. 
fright  of  horse  at  train  left  standing  at  a  crossing,  216. 
for  jury  to  determine  whether  act  of  engineer  in  Mowing 

whistle  and  letting  off  steam  is  in  line  of  his  duty,  216. 
fright  caused  by  blowing  of  whistle  under  bridge,  216. 
injuries  to  trespassers,  217. 

trespassers  on  track,  217. 

walking  down  switch  instead  of  using  highway,  217. 

when  railroad  has  tracks  on  cartway  of  street  it  is  not  trespass 

to  drive  wagon  on  tracks,  219. 
infant  trespassers,  220. 

permitting  child  to  go  alone  on  street  on  Sunday,  220. 
presumption  as  to  infant's  capability  to  estimate  danger,  220. 
infant  trespassers  on  train,  221. 
trespassing  child  frightened  by  shouts  of  brakeman  causing 

him  to  jump  off  train  may  recover,  221. 
presumption  as  to  infant's  understanding,  222. 
injuries  to  employees,  223. 

duty  to  supply  suitable  tools  and  appliances,  223. 

assumption  of  risk  of  employment  by  employee,  223. 

death  of  employee  by  explosion  of  boiler,  224. 

duty  of  railroad  company  to  inspect  cars,  227. 

liability  to  employees,  for  hauling  cars  out  of  repair,  227. 

railroad  company  bound  to  make  such  inspection  as  nature  of 

transportation  requires,  228. 
duty  to  furnish  safe  road-bed,  228. 
death  of  conductor  caused  by  broken  rail,  226. 
presumption  of  negligence  in  cases  of  employees,  231. 
risk  of  emplo3rmcnt,  231. 
risk  assumed  by  engineers,  232. 
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injuries  to  employees — ^by  person  employed  in  cleaning  snow  from 
tracks,  231. 

by  brakemen,  235. 

by  firemen,  237. 

by  trackmen,  238. 

by  track  repairers,  238. 

b^  car  inspectors,  239. 

by  car  repairers,  24a 
employment  of  incompetent  servants,  240. 
fellow  servants,  general  rule,  241. 
who  are  fellow  servants,  242. 
who  are  not  fellow  servants,  243. 
cases  under  the  Act  of  April  4,  1868^  244. 
cases  not  under  the  Act  of  April  4,  1868,  246. 
evidence,  249. 
injuries  to  passengers,  250. 
duty  of  carrier,  250. 
duty  to  provide  safe  roadbed,  250. 
presumption  of  negligence,  251. 
rebuttal  of  presumption,  251. 
there  is  no  presumption  of  negligence  where  accident  is  not 

connected  with  means  of  transportation,  252. 
accidents  at  stations,  253. 
crossing  tracks  at  station,  254. 
getting  on  train,  255. 
alighting  from  train,  257. 
acts  of  other  passengers,  263. 
where  passenger  is  carried  beyond  station,  263. 
when  passenger  obeys  instructions  of  conductor,  265. 
improper  ejection  of  passenger,  265. 
wrongful  arrest  by  railroad  detective,  265. 
evidence  inactions  for  negligence  for  injuries  to  passengers, 266. 
by  street  railways,  273. 
street  rights,  273. 

relative  rights  of  company  and  public  on  streets,  273. 
duties  regulating  rights  of  railway  companies  and  drivers  of 

vehicles  are  reciprocal  and  mutual,  273. 
duty  to  look  for  approaching  car,  275. 
duties  as  to  care  of  roadbed,  275. 
removal  of  snow  from  tracks  of  street  railway,  275. 
injuries  caused  by  negligence  of  employee  of  contractor,  276. 
permitting  rails  to  become  loose,  276. 
wanton  conduct  of  employee,  276. 
killing  of  animals,  277. 
collisions,  278. 

at  street  crossings,  duty  of  traveler,  278. 
duty  to  look  and  listen,  278. 
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eoUmons—Tvle  of  stop,  look  and  listen  iwli^  only  in  part  to  cross- 
ing of  street  railway,  278. 

duty  to  look  continues  till  track  is  reachedL  279. 

at  street  crossings,  contributory  negligence,  279^ 

stopping  at  point  twelve  feet  from  track,  260. 

wagon  driven  across  track  without  looking,  26a 

at  street  crossings,  cases  for  jury,  282. 

turning  to  cross  track  within  block;  286u 

miscalculation  as  to  distance  of  car  away,  2^7, 269. 

diagonally  crossing  tracks,  287,  268. 

rule  as  to  crossing  tracks  in  cities  and  country  discussed,  29a 

turning  from  or  into  tracks,  291. 

wagon  on  track,  296. 

proximate  cause,  2991 

duty  of  company  as  to  speed  of  cars,  30a 

standing  wagon,  joo. 
fright  of  horses,  303. 

company  not  liable  for  injuries  caused  by  ordinary  operation 
of  cars,  303. 
pedestrians,  3091 

crossing  tracks,  contributory  negligence,  309. 

crossing  tracks,  cases  for  jury,  312. 

walking  on  track,  316. 

walking  on  track  to  avoid  dusty  carriageway,  316. 

walking  on  track  to  avoid  mud,  317. 

injuries  from  poles  and  wires,  318. 
bicycles,  320. 

rights  of  bicycles  under  Act  of  April  23,  1899,  320. 
passengers,  323. 

presumption  of  negligence,  323. 

where  accident  to  a  passenger  on  street  car  is  connected  with 
means  of  transportation  a  presumption  of  negligence  arises, 

323. 
riding  on  platform,  328. 

when  room  inside  it  is  negligence  per  se  to  remain  on  platform, 

330. 
riding  on  side  steps  of  summer  car,  331. 
injury  at  open  window,  333. 
getting  on  car,  333. 

alighting  from  car,  contributory  negligence,  336. 
alighting  from  car,  cases  for  jury,  340. 
evidence  of  negligence,  343. 
children,  344. 

speed,  344. 

duty  of  motorman,  346. 
darting  in  front  of  cars,  350. 
accidents  on  cars,  354. 
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children — accidents  at  stations,  357. 

contributory  negligence  of  parents,  558. 

evidence,  362. 
employees,  363I 

duty  as  to  instruction,  363. 

tools  and  appliances,  364. 

risk  of  employment,  364. 

contributory  negligence  of  employees,  365. 

departing  from  car  bam,  3^,  366. 

rule  to  look  when  entering  street  applies  to  motormen,  366. 

fellow  servants,  366. 

who  are  fellow  servants,  366. 

who  are  not  fellow  servants,  366. 

conductors,  367. 

NEW  JERSEY, 

foreclosure  of  mortgage  in,  11. 

law  of,  relative  to  sale  of  mortgaged  premises  in,  11. 

NEW  YORK, 

coupons  payable  in,  11. 

NON  COMPUS  MENTIS, 

execution  of  release  of  damages  when,  155. 

NON-SUIT, 

for  failure  to  stop,  look  and  listen  at  grade  crossings,  16& 

NON-USER, 

of  privileges,  397. 

NOTICE, 

of  arrival  of  goods  to  consignee,  120. 

of  incompetency  of  conductor,  241. 

where  company  unaware  of  drunkenness  of  engineer,  241. 

of  reg^ations  as  to  excursion  tickets,  107. 

to  land  owner  of  meeting  of  viewers,  24. 

to  owners  of  land  of  time  and  place  when  and  where  bond  offered 

to  judge,  489* 
notices  to  be  given  in  proceedings  by  railroad  for  change  of  location 

of  bridges,  504. 


OBSTRUCTION, 

Act  of  April  12,  185 1,  requires  a  railroad  company  to  remove  obstnic- 

tion  from  crossing,  69. 
to  whom  notice  must  be  given  under  the  act,  70. 
of  street  crossing  under  Act  of  March  ao,  1845,  70, 
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of  city  street  by  track  upon  which  steam  power  is  to  be  used,  /a 

where  incline  plane  railway  is  built  across  street,  70. 

occupation  of  street  by  trades  of  railroad  before  grade  is  established, 

70. 

construction  of  fence  across  highway  by  railroad  company,  71. 
of  view  by  standing  cars  and  smoke,  174,  183,  191. 

by  stone  wall  and  buildings,  176. 

by  intervening  objects,  176. 

by  dip  in  public  road,  185. 

by  two  trains  of  box  cars,  186. 

by  moving  train,  187. 

by  smoke  of  receding  train,  188. 

by  buildings,  189^ 

by  station,  19a 

by  trees  and  embankments,  190. 
of  street  crossing  by  railroad  cars,  70. 

OFFICERS, 

company  bound  by  acts  of,  371. 

extent  and  power  of,  as  defined  by  by-laws,  371. 

seal  affixed  to  instrument,  courts  will  presume  that  officers  did  not 

exceed  their  authority,  371. 
agreement  entered  into  by,  cannot  be  repudiated  by  company  after 

benefits  have  been  reaped,  372. 
estoppel  of  company  from  denying  validity  of  contract  made  by  its, 

372. 

OIL, 

damage  from  escaping,  271. 

OPERATION, 

of  leased  lines  as  a  general  system,  528. 

OPINION, 

of  witnesses  in  condemnation  proceedings,  42. 

ORDINANCE, 

regulating  speed  in  cities,  203. 

keeping  safety  gates  down  longer  than  allowed  by,  21a 

requiring  street  railway  companies  to  obtain  annual  license  for  all 

cars  operated,  412. 
ordinance  imposing  an  annual  license  fee  of  $10  a  car  is  reasonable, 

413. 

such  a  fee  and  penalty  of  $25  for  each  car  not  licensed  is  unreason- 
able, 413. 

veto  of,  authorizing  construction  of  street  railway,  4291 

granting  of  right  of  way  to  street  railway,  436. 

granting  street  railway  right  to  lay  tracks  upon  centre  of  avenue,  473. 
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OVERCHARGES.    Sec  Rates. 

OVERHEAD  BRIDGE,    Sec  Bridges. 

under  Act  of  April  16,  i8j8,  consent  to  build  must  be  obtained  from 
railroad  company,  20. 

removal  of,  32. 

negligent  construction  of,  59. 

railroad  cannot  restrain  building  of,  when  not  interfering  with  opera- 
tion of  road,  74. 

under  Act  of  April  16,  1838,  cannot  be  erected  without  permission 
in  writing  from  railroad,  75. 

erection  in  consideration  of  abolishment  of  grade  crossing,  78. 

when  bridge  company  not  required  to  construct  overhead  crossing, 

85. 

OVERHEAD  CROSSINGS.    Sec  Crossings. 

railroad  not  required  to  build  where  expense  would  prevent  building 
of  railroad,  88. 

injunction  to  restrain  another  railroad  from  building  overhead  cross- 
ing for  failure  to  complete  its  line  within  statutory  period,  90. 

considerations  controlling  court  in  determining  whether  overhead 
crossing  will  be  decreed,  87. 

regulation  of  crossings  under  Act  of  June  19,  1871,  87. 

OVERISSUE  OF  STOCK.    See  Stock. 

P 

PAIN  AND  SUFFERING, 

damages  for,  143. 

PARENTS, 

death  of,  162. 

contributory  negligence  of,  358. 

PARKS.    See  Pubuc  and  Private  Parks. 

PARTIES, 

in  actions  for  death,  160. 

where  negligent  act  causing  death  occurs  in  another  state,  166. 

PARTNERSHIP, 

evidence  to  show  profits  of  deceased  in,  in  actions  for  death,  160. 

PASSENGER.    See  Carriers  of  Passengers;  Negugence;  Tickets. 

not  bound  when  in  street  car  to  look  out  and  listen  for  approaching 
trains,  21a. 

when  accident  on  street  car  is  connected  with  means  of  transporta- 
tion, a  presumption  of  negligence  in  favor  of,  arises  against  com- 
pany, 323. 


714  INDEX. 

PASSENGER  RAILWAYS.    See  Stsebt  Railways. 

PASSES.   See  F^UEE  Passes. 

free  pass  in  New  Jersey  for  transportation  from  point  in  Pennsyl- 
vania to  point  in  New  York,  iia 
liability  of  railroad  company  for  injury  to  person  traveling  on,  no. 
drover's  pass,  no. 

PAVING, 

municipal  liens  for,  411. 

of  streets  by  street  railway,  477. 

PEDESTRIANS.    See  NtoJCBKCE;  Stkebt  Railways. 
crossing  tracks  of  street  railway  by,  309. 

PENALTY, 

for  neglect  to  make  return  of  increase  of  capital  stock,  492. 

for  train  robbery,  506. 

for  failing  to  make  report  to  secretary  of  internal  affairs,  506. 

for  disorderly  conduct  on  railroad  and  railway  cars^  public  or  private 

parks,  511. 
for  larceny  of  electric  wire,  512. 

PENNSYLVANIA  RAILROAD, 

tmder  Act  of  April  14,  1836,  was  limited  in  its  right  to  take  land  to 
a  strip  sixty-six  feet  wide,  5a 

PERIL* 

position  of  sudden,  342. 

PERSONAL  INJURIES.    See  Cabsiers  of  Passengers;  Damaczs  fob 
Personal  Injuries  ;  Negugbncx. 

PERSONAL  PROPERTY, 

in  condemnation  proceedings,  when  value  of,  can  be  considered,  391 

PETITION.    See  Condemnation  Proceedings. 
by  railroad  company  to  approve  bond,  22. 
by  party  desiring  grade  crossing,  495. 

must  be  presented  to  court  of  common  pleas  where  crossing  is  sit- 
uated, 495. 

PHILADELPHIA, 

consent  of  councils  of,  not  required  for  construction  of  passenger 

railway  in  Fairmount  Park;  434. 
railroad  may  be  constructed  in  streets  of,  if  consent  of  city  be  given 

thereto,  6f;, 

PHYSIQAN, 

when  physician  has  right  of  action  against  street  railway  company 
for  services,  265. 
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PITTSBURG, 

under  special  Act  of  January  4,  1859,  city  of,  may  tax  tenninal  sta- 
tion of  incline  plane  company,  410. 

PLATFORM, 

riding  on  platform  of  street  car,  328. 

standing  on,  of  moving  railroad  train  negligence  per  se,  33a 

riding  on,  by  infant,  355. 

PLEADING, 

in  accident  cases,  140. 

POLES, 

injuries  from,  and  wires,  318. 
license  tax  on,  414. 

removal  of,  by  street  railway  from  four  feet  from  side  of  street  to 
street  line^  461. 

POLICE, 

arrest  of  passenger  by,  103. 

POUCE  POWER, 

Act  of  May  6,  1863,  to  prevent  fraud  on  travelers  is  within  police 
power,  108. 

POLLUTION, 

of  stream  by  railroad  company,  37. 

POOUNG  AGREEMENT, 
when  not  illegal,  5. 

POSTAL  CLERK, 

distinction  between  drover  and  postal  clerk,  no. 
status  under  fellow  servant  Act  of  1868^  244. 

POWDER, 

damage  from  exploding  powder,  271. 

explosion  of  blasting  powder  on  moving  train,  272. 

POWER, 

to  borrow  mon^,  53a 

POWER  HOUSE, 

exemption  of,  from  taxation,  41a 

PRACTICE.    See  Condemnation  Pkoceedings  ;  Eminent  Domain. 
in  accident  cases,  14D. 
examination  of  injured  person  by  inspecticm,  152. 
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PREFERRED  STOCK.    Sec  Stock. 

majority  of  stockholders  may  issue,  3. 
must  not  exceed  one-half  its  capital  stock,  3. 
conversion  of  common  stock  into,  3. 
conversion  of  mortgage  bonds  intOj  12. 

PREUMINARY  ENTRY, 

on  land  of  private  owners  as  step  to  vest  title  to  roadway  in  rail- 
road, 46. 

PRELIMINARY  INJUNCTION, 

railroad  company  not  restrained  from  constructing  siding  over  coun- 
try road  where  other  grade  crossings  will  be  avoided,  91. 

to  restrain  interference  with  grade  crossing,  94. 

will  be  continued  where  right  of  street  railway  to  construct  its  line 
is  doubtful,  loi. 

party  applying  must  show  a  clear  legal  right,  461. 

will  not  be  granted  where  it  would  disturb  statu  quo  of  parties,  445. 

object  of,  459. 

will  not  issue  when  it  will  work  great  injury  to  defendant  and  in- 
convenience to  the  public,  445. 

PRESIDENT.    See  Dikectors. 

cannot  release  subscription  to  stock  without  a  consideration,  2. 

exercise  of  eminent  domain  must  not  be  by  president  alone,  16. 

location  of  railroad  can  not  be  referred  to,  46. 

execution  of  written  contract  by,  372. 

agreement  secured  by,  to  have  slate  company  ship  product  over  road, 

372. 
indorsement  of  promissory  note  by,  372. 
service  of  process  on,  while  in  attendance  at  court  will  be  set  aside, 

387. 
consent  of  stockholders  to  increase  of  stock  shall  be  certified  by 

president  and  secretary,  490. 

PRESUMPTION, 

of  negligence  in  favor  of  passenger  where  there  has  been  an  injury 
in  means  of  transportation,  107. 

of  negligence  where  passenger  is  injured,  251. 

when  proof  of  accident  and  attendant  circumstances  give  rise  to.  pre- 
sumption of  negligence,  301. 

where  person  not  a  passenger  is  injured  by  alleged  negligence  of 
street  railway  company  no  presumption  of  negligence  arises,  318. 

of  negligence  where  passengers  on  street  cars  are  injured,  323. 

of  care  on  part  of  person  killed  at  crossing,  196. 

rebuttal  of,  251. 

accident  must  be  to  means  of  transportation,  252. 

when  no  presumption  of  negligence  arises  on  part  of  passenger  cross- 
ing tracks  at  station,  254. 
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of  negligence  in  cases  of  employees,  231. 

of  negligence  in  action  to  recover  damages  for  injury  to  mules,  131. 

mere  fact  that  trolley  wire  broke,  whereby  horse  became  frightened 

affords  no  presumption  of  negligence  against  conqiany,  303. 
as  to  infant's  understanding,  222. 
as  to  company  taking  for  its  right  of  way  full  width  authorized  by 

charter,  48. 

PRIVATE  PARKS, 

disorderly  conduct  in,  510. 

PRIVATE  RAILROADS, 

branch  declared  not  to  be,  54. 

PRIVATE  USE, 

railroad  not  chartered  for,  16-18. 

PRIVATE  WAY, 

use  of  right  of  way  "wide  enough  for  wagons  and  other  uses"  con- 
veyed to  grantee  in  deed,  75. 

obstruction  of,  73. 

damages  for  taking  of  right  of  way,  32. 

how  two  properties  having  no  physical  connection  may  be  regarded 
as  one  in  assessment  of  damages  for  right  of  way,  29. 

change  or  abolishment  of,  497. 

PROCESS, 

service  of,  387. 

service  of,  on  real  estate  officer,  387. 

service  of,  on  president,  387. 

service  upon  employee  styled  manager,  387. 

service  outside  of  county,  388. 

foreign  corporations,  389. 

where  company  is  in  hands  of  receiver,  390. 

PROFITS, 

derived  from  investment  or  management  of  a  business  enterprise  are 

not  earnings,  143. 
of  business  cannot  be  considered  in  condemnation  proceedings,  39,  4a 

PROPERTY, 

exemption  of,  from  taxation,  409. 

PROPERTY  OWNER, 

when  right  of,  is  complete,  26. 

entitled  to  injunction  when  threatened  with  special  injury,  82. 

right  to  compel  manufacturing  company  to  remove  railroad  from 

street  on  which  plaintiff's  property  abuts,  82. 
may  restrain  construction  of  siding  higher  than  established  grade,  82. 
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PROTECTION, 

of  passengers  from  violence  and  annoyance,  103. 

PROTHONOTARY, 

noting  appeal  by,  in  condemnation  proceedings,  25. 

PROXIMATE  CAUSE, 

of  accident  at  grade  crossing,  210,  211. 
injury  to  horse,  307. 

PROXY, 

when  railroad  has  right  to  exact  from  trustee,  5. 
voting  of,  at  elections,  491. 

PUBUC  PARKS. 

municipalities  may  fix  terms  for  the  use  of,  for  railroad  purposes,  498. 
disorderly  conduct  in,  510. 

PUBLIC  ROAD.    See  Highway. 

PUBUC  USE, 

taking  of  property  devoted  to,  84. 
railroad  can  only  be  incorporated  for,  16-18. 

PUNITIVE  DAMAGES, 
how  assessed,  139. 

Q 

QUARTER  SESSIONS.    See  Court  of  Quarter  Sessions. 

QUO  WARRANTO, 

to  forfeit  charter,  400. 

R 

RAILROAD  COMPANIES.    See  Lateral  Railroads. 
right  to  exact  proxy  from  trustee,  5. 
may  purchase  stocks,  bonds,  etc.,  of  other  companies  not  parallel  or 

competing,  la 
may  not  repudiate  its  bonds,  la 

purchaser  of  property  of,  sold  under  foreclosure  proceedings,  12. 
defence  in  action  on  certificate,  12. 
Acts  of  1876  and  1877  give  equity  jurisdiction  to  foreclose  mortgages 

of,  13. 
exercise  of  eminent  domain,  16-21. 
failure  to  perform  public  duties,  18. 
necessity  for  taking  land  of  another  company,  18. 
right  to  condemn  land  for  second  track;  18. 
under  Act  of  April  3,  1872,  company  may  retain  original  track  while 

operating  new  track;  18. 
right  to  condemn  land  for  water  station,  19. 
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title  acquired  under  condemnation  proceedings,  20. 

construction  of  overhead  bridge  over,  21. 

location  of  railroads,  2i«  46. 

discontinuance  of  condemnation  proceedings  at  instance  of,  22. 

petition  by,  to  approve  bond,  22. 

foreign  surety  company  not  accepted  as  surety  on  land  damage  bond 

for,  22. 
bond  given  by,  when  it  will  not  pass  title,  23. 
entry  in  violation  of  agreement  with  land  owner,  23. 
quantity  of  land  taken  in  condemnation  proceedings  by,  24. 
occupancy  of  land  for  many  years  by,  effect,  25. 
damages,  to  whom  payable,  25. 
limitation  of  time  for  damages  for  right  of  way  under  Act  of  April 

17,  1866^  25. 
tracks  across  street  on  bridges,  when  right  of  action  of  property 

owner  complete,  26. 
land  taken  by,  under  right  of  eminent  domain,  27. 
change  of  grade  by,  28. 
property  taken  by,  sub-lessee's  rights,  32. 
taking  of  allesrway  by,  33. 
location  of,  across  town  lots,  33. 
location  of,  in  dty,  34. 
appropriation  of  bed  of  stream,  36. 
pollution  of  stream  by,  37. 
location  across  culm  piles,  37. 
power  to  locate,  46. 

location  of,  must  be  by  corporate  act,  46. 
location  of,  cannot  be  referred  to  president,  46. 
steps  necessary  to  vest  title  to  roadway  in,  46. 
option  between  two  or  more  lines,  47. 
failure  to  maintain  stakes  by,  47. 
company  has  vested  interest  in  right  of  way  for  five  years  from  date 

of  incorporation,  47. 
boundaries  of  right  of  way,  47. 

extent  of  appropriation  for  right  of  way,  how  defined,  47. 
boundaries  of  right  of  way,  how  defined,  48. 
ejectment  by  land  owner  against,  48. 

may  limit  width  of  appropriation  to  less  than  sixty-six  feet,  48. 
title  to  strip  of  land,  when  case  is  for  jury,  49. 
acquisition  of  land  from  one  holding  adverse  possession,  when  good 

title  obtained,  49. 
covenant  by,  under  Act  of  March  17,  1869,  49. 
property  rights  of,  in  right  of  way,  sa 
widening  power  of,  50. 
company  not  required  to  condemn  land  in  first  instance  to  full  width 

of  sixty-six  feet,  50. 
no  right  to  divert  natural  flow  of  waters,  51. 
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a|>propriation  of  more  than  sixty-six  feet  in  order  to  diange  cfaaimel 

of  cTttk,  51. 
power  to  straighten  right  of  way  under  Act  of  March  I7»  1869^  51. 
location  of  branches^  52. 

discretion  in  location  of  branch  railroads  is  in  board  of  directors,  53. 
construction  of  branch  connecting  with  another  railroad,  53. 
building  of  branch  to  connect  main  line  with  wharf  and  canal,  53. 
building  of  branch  to  connect  mining  operation,  54. 
branch  from  point  on  branch  of  main  line,  54. 
whole  of  main  line  need  not  be  constructed  before  building  branches, 

54- 
building  branch,  delay  of  five  years,  not  abandonment,  54. 

when  power  to  build  branches  is  a  continuing  one,  54. 

bad  faith  by  directors  in  location  of  branch,  54. 

branch  from  main  line  to  manufacturing  plant  in  village,  54. 

location  of  branch  line  on  land  for  which  it  has  deed  and  for  re- 
mainder title  by  condemnation  proceedings,  5s 

sidings,  switches  and  additional  tracks  of,  55. 

injunction  to  restrain  company  from  using  switch,  55. 

removal  of  siding,  561 

construction  and  maintenance  of  siding  by,  56. 

right  of  individual  to  lay  tracks  for  siding  on  public  highway,  56. 

use  of  derailing  switch,  56. 

right  to  lay  additional  tracks,  56. 

open  and  notorious  use  of  right  of  way,  57. 

remedy  to  con^>el  rebuilding  of  bridge,  58. 

remedy  to  compel  rebuilding  of  highway,  58. 

indictment  for  failure  to  relocate  highway,  58. 

indictment  for  maintaining  illegal  crossing,  59, 

statutory  duty  of  company  to  reconstruct  is  a  continuing  duty,  591 

duty  to  reconstruct  highway  devolves  upon  company  which  succeeds 
to  its  franchises  and  privileges,  59. 

disregard  of  duty  to  reconstruct  highway,  59. 

appropriation  of  rear  end  of  town  lot  by,  61. 

exemption  of  dwelling  houses  from  condemnation,  6a. 

in  widening  road,  may  condemn  land  upon  which  dwelling  house  is 
erected,  62. 

when  under  Act  of  March  17,  1869,  railroad  may  condemn  house 
occupied  by  owner,  62. 

may  widen  their  lines  under  Act  of  March  17,  1869,  whenever  thought 
necessary  by  board  of  directors,  64. 

taking  of  curtilage  of  dwelling  house  by,  64. 

consent  of  city  necessary  to  use  of  streets,  66. 

erection  of  elevated  structure  less  than  sixty  feet,  68l 

municipality  may  require  company  to  keep  watchmen  at  crossing,  69. 

electric  lights  at  railroad  crossings,  69. 

erection  of  watch-box,  69. 
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obstruction  of  streets  by  cars,  7a 
occupation  of  street  before  grade  is  established,  70. 
construction  of  fence  across  highway,  71. 
when  liable  for  defective  sewer^  71. 
duty  to  provide  farm  crossings,  72. 
when  enjoined  from  filling  up  of  causeway,  73. 
destruction  of  wagon  road  leading  to  wharf,  73. 
building  of  overhead  bridge  across  right  of  way,  74. 
contracts  made  with  land  owner  construed  in  his  favor.  74. 
securing  of  right  of  way  over  farm  underlaid  with  coal,  74. 
agreement  to  accept  stock  for  right  of  way,  7S* 
agreement  as  to  stations,  76. 
agreemient  as  to  fences,  76. 
agreement  as  to  employment,  77. 
agreement  as  to  crossings,  77, 
breach  of  agreements  by,  78. 
taking  of  water  from  stream  by,  79. 
-  diversion  of  water  by,  80. 
remedies  for  unlawful  entry  on  land  by,  82,  83. 
taking  of  property  of  g^as  company  by  railroad  for  additional  track,  84. 
when  land  of  bridge  company  may  be  condemned  by,  85. 
crossings  over  highways,  86. 
abolishment  of  turntable  to  save  expense  by,  87. 
taking  of  property  devoted  to  public  use,  84. 
regulation  of  crossings  under  Act  of  June  19,  1871,  87. 
practice  under  Act  of  June  19,  1871,  93. 
crossings  of  street  railway  companies,  94. 
as  carriers  of  passengers,  102. 
as  carriers  of  goods,  1 14. 
as  carriers  of  baggage,  129. 
as  carriers  of  live  stock,  131. 
discrimination  in  rates  by,  133. 
relief  associations  of,  163. 
when  not  exercising  banking  privileges  within  meaning  of  Act  of  May 

13,  1876,  165. 
accidents  at  public  grade  crossings  of,  167. 
cannot  be  indicted  criminally  for  assault  and  battery  or  manslaughter 

committed  by  one  of  its  servants,  266. 
actions  against,  387. 
authorized  to  build  road  to  middle  of  river  forming  boundary  line 

between  this  and  adjoining  state,  by  means  of  bridge,  494. 
crossing  of  railroad  and  highway  at  same  grade,  495. 
change  of  highway  crossing  at  grade  by,  496. 
vacation  and  alteration  by  municipality  of  railroad  grade  crossing, 

alteration  shall  not  without  consent  of,  create  steeper  gradient  than 
the  established  gradient,  496. 

46 
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notice  required  to  be  given  to,  of  proposed  vacation  and  alteration, 

496. 

duty  of»  in  case  highway  is  to  be  carried  under  railroad  to  support 
tracks  during  progress  of  work,  496. 

powers  of  condemnation  of,  where  additional  lands  are  necessary, 
496. 

proceedings  thereunder,  497. 

right  of,  to  apply  for  removal  or  discontinuance  of  private  ways,  497- 

provisions  as  to  laying  additional  tracks,  etc,  498. 

relating  to  the  use  of  parks  by,  496. 

construction  of  bridges  over  or  under  existing,  by  county,  when  pro- 
posed road  would  intersect,  4991 

act  relating  to  standard  gauge  of,  50a 

change  of  location  or  grade  of  bridges  and  approaches  by,  502. 

right  of,  to  take  additional  lands  necessary  in  making  change  of 
location,  502. 

compensation  or  security  must  be  given  by,  502. 

secretary  of  internal  affairs  shall  print  blank  forms  for  annual  report 

of,  S07. 
must  make  sworn  report  to  secretary  of  internal  affairs  of  affairs 

during  fiscal  3rear,  507. 
penalty  for  refusal  or  neglect  to  make  report,  506. 
sworn  copy  of  book  accounts  kept  by,  to  be  prima  fade  evidence  in 

any  suit,  50B. 
unlawful  shipping  of  game  out  of  state  by,  prohitHted,  509. 
foreign  railway  corporations,  county  or  counties  to  be  paid  bonus  by, 

51a 
disorderly  conduct  on  cars  of,  510. 
abandonment  of  porti<Mi  of,  511. 
vacation  of  puUic  highways  at  grade  crossings  over,  and  opening  of 

undergrade  or  overgrade  crossings,  512. 
authorized  and  empowered  to  acquire  the  franchises,  property,  etc, 

of  connecting  railroads,  516. 
regulating  the  control  of  parallel  or  competing  lines  by,  51& 
amending  Act  of  April  4,  1901,  relating  to  acquiring,  holding  and 

convejring  stock  of  other  companies,  523. 
may  acquire,  hold,  etc,  stock,  bonds,  etc.,  of  water  companies,  52s 

RAILWAYS.    See  Railroad  Companies;  Stbebt  Railways. 

RAILS, 

loose  rail  as  cause  of  accident  on  street  railway,  276. 

accident  to  passenger  on  car  where  new  rails  were  being  laid,  325. 

laying  of  rails  by  street  railway,  487. 

laying  of  flat  rails,  497. 

RAIN, 

damage  to  goods  at  station  by,  123. 


INDEX.  723 

RATES.    See  Discumination. 

municipal  regulation  of  rates  of  street  railway  companies,  104. 
discrimination  in  rates  forbidden,  133. 
treble  damages  recoverable  under  Act  of  June  4,  1883,  I33. 
injunction  to  restrain  discrimination,  133. 

no  affidavit  of  defence  necessary  under  Act  of  June  4,  1883,  for  un- 
lawful discrimination  in  freight  rates,  133. 
furnishing  cars,  134. 

REAL  ESTATE, 

exemption  of,  from  taxation,  4091 

REAL  ESTATE  OFFICER, 
service  upon,  387. 

REBUTTAL, 

of  presumption  of  negligence,  251. 

RECEIPT, 

signing  of  release  of  damages  in  the  belief  that  it  was  receipt,  155. 

RECEIVER, 

appointment  of,  394. 

actions  against,  394. 

suit  against  in  state  courts,  394. 

actions  by  receivers,  394. 

sale  by  receivers,  395. 

equity  has  jurisdiction  of  foreclosure  of  railroad  mortgages,  395. 

service  of  process  on,  390. 

receivers*  certificates,  395. 

appointment  of,  of  an  insolvent  railroad  company,  395. 

liens  upon  property  held  by,  not  divested  by  virtue  of  sale,  395. 

when  court  will  order  issuance  of  receivers'  certificates,  396. 

tax  on  railroad  in  hands  of,  416. 

when  railroad  is  in  hands  of,  416. 

RECEIVER'S  CERTIFICATES, 
when  issued,  395. 
objections  to  issuance  of,  396. 

will  be  issued  where  it  is  for  best  interests  of  bondholders  and  credi- 
tors, 396. 

RECEIVER'S  SALE, 

liens  upon  property  held  by  receiver  not  divested  by  virtue  of  sale, 
395. 

RECORDING, 

of  letters  patent,  53L 

REDUCTION, 

of  stock,  534. 
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REFEREES, 

arbitration  clause  in  railroad  lease  providing  for,  jiBs. 

REGISTRATION, 

of  foreign  corporations,  14. 

must  be  made  before  contract  is  executed,  14. 

REGULATIONS.    See  Cabbuxs  of  Goods  ;  CAXsisas  or  Live  Stock  ;  Gut- 

RIEXS  OF  PaSSBNGCRS. 

of  carriers  of  passengers,  loa. 
of  carriers  as  to  tickets,  105*113. 
for  protection  of  passengers  from  violence,  IQ3. 
of  crossings,  87. 
as  to  crossing  of  steam  railroad  by  traction  company,  91. 

RELEASE, 

of  damages  for  personal  injuries,  154. 

of  right  of  way  to  railroad  company,  75. 

when  release  signed  by  drover  does  not  relieve  railroad  company 
from  negligence,  iia 

of  carrier  from  liability  for  loss,  126. 

of  liability  indorsed  on  free  pass  does  not  relieve  company  from  con- 
sequences of  its  own  negligence,  no. 

REUEF  ASSOCIATION, 

acceptance  by  railroad  employee  of  benefits  from,  163. 

REMEDY, 

for  unlawful  entry  on  land  by  railroad  company,  83. 
for  failure  to  construct  farm  crossing,  72. 

REMOVAL, 

of  tracks,  567. 

RENT, 

credited  on  account  of  purchase  money,  12. 

railroad  company  which  has  leased  its  road  to  another  cannot  collect, 
by  distress,  383. 

REORGANIZATION, 
plan  of,  12. 

powers  of  chairman  of  committee  under  a  reorganization  of  railroad 
company,  13. 

REPAIRS, 

of  streets  by  street  railway,  477-485. 

liability  of  railway  company  to  persons  injured  by  bad  condition  of 

streets,  483. 
right  of  municipality  to  determine  kind  of  material,  477. 
sprinkling  streets,  483. 
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REFAIRS— Continued, 

liability  of  consolidated  company,  483. 
when  company  not  liable  for,  480. 
general  liability  for,  477. 

REPORT, 

when  land  owner  bound  by  report  of  viewers,  24. 
when  report  of  viewers  will  be  set  aside,  24. 
a4>peal  from  report  of  viewers,  25. 
to  state,  507. 

REPUDIATION, 

of  bonds  by  railroad  company,  10. 

RESCISSION.    See  SxniscRipnoN  to  Stock. 

RES  GESTAE, 

when  proper  to  admit  in  evidence  as  part  of,  declarations  of  line- 
man, 316. 

when  proper  to  admit  in  evidence  as  part  of,  declarations  of  motor- 
man,  316. 

RESOLUTION, 

adoption  of  location  without  resolution  of  board  of  directors,  46. 

RETURN, 

of  service  of  process,  387. 

RIGHT  OF  WAY, 

survey  by  railroad  for,  21. 
taking  of,  23. 

when  company  has  vested  interest  in,  47. 
boundaries  of,  47. 

extent  of  appropriation  for,  how  defined,  47. 
boundaries  of,  how  defined,  48. 
when  map  too  indefinite  to  establish  boundaries  of,  48. 
company  may  limit  width  of  its  appropriation  ta  less  than  that  au- 
thorized by  charter,  48. 
presumption  as  to  company  taking  full  width  authorized  by  charter, 

4& 
property  rights  of  railroad  in,  50. 
location  of,  to  exceptional  width,  50. 
widening  of,  for  future  needs,  50. 
damages  for,  27. 
deeds  for,  75. 
agreements  relating  to,  74. 
secured  under  agreement  with  land  owner,  74. 
over  land  tmderlaid  with  coal,  74. 

construction  of  wires  over,  in  decree  regulating  crossings,  92. 
at  grade  crossings,  in  decree  regulating  crossings,  92. 
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RIOTS, 

riotous  conduct  of  passengera^  263. 

RIPARIAN  OWNERS, 

right  of  railroad  comfMuiy  as,  79. 

have  no  ownership  of  running  water,  8a 

are  limited  in  use  of  water  to  ordinary  domestic  purposes,  80. 

RISK  OF  EMPLOYMENT, 
general  rule,  a3i. 
risks  assumed  by  snow  cleaner,  231. 

by  engineers,  232. 

by  brakemen,  235. 

by  firemen,  237. 

by  trackmen,  238. 

by  car  inspectors,  2391 

by  car  repairers,  240. 
employee  assumes  risk  of  injury  from  ordinary  danger  accompanying 
his  employment,  223. 

RIVER, 

taking  of  water  from,  79. 

construction  of  railroad  to  middle  of,  connection  with  railroad  of  ad- 
joining state,  494. 

RIVER  LANDING, 

destruction  of,  on  neighboring  property  as  element  of  damages  in 
condenmation  proceedings,  42. 

ROAD-BED, 

duty  of  railroad  to  maintain  safe  foot-way  the  length  of  its  road-bed, 

229. 
duty  to  provide  safe  road-bed  for  passengers,  25a 
improper  construction  of,  267. 
negligent  construction  of  culvert,  267. 
company  bound  in  constructing  culvert  to  provide  for  ordinary  high 

water,.  267. 
improper  construction  of  bridge,  267. 
duty  of  company  as  to  care  of,  275. 
municipal  lien  for  paving  cannot  be  filed  against  road-bed  of  railroad, 

411. 

ROADS.    See  Highways. 

legislative  authority  to  use  streets  and  roads,  422. 
distinction  between  city  and  country  roads  discussed,  447. 

ROUTE, 

divergence  from,  by  street  railway,  474. 

RULES.    See  Regulations. 
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SAFETY-GATES, 

are  erected  for  proper  protection  of  traveling  public,  207. 

are  warning  of  passing  of  trains  both  to  vehicles  and  pedestrians,  207. 

attenq>t  to  cross  tracks  on  foot  when  gates  are  closed  is  contributory 
negligence,  209. 

lowering  of,  and  keeping  down  longer  than  allowed  by  ordinance 
proximate  cause  of  accident,  210. 

maintenance  of  crossing  with,  but  without  watchman,  is  negli- 
gence, 210. 

watchman  must  do  more  than  lower  gate  in  warning  infant,  211. 

street  car  plunging  through  and  colliding  with  rear  end  of  train,  325. 

SALE.    See  Sheriff's  Sai^ 

contract  for  sale  of  bonds,  7. 
by  receiver,  395. 

SAND  BOXES, 

abolishment  of,  364. 

SANDING  TRACKS, 

by  street  railway  companies,  364. 

SCALPERS, 

tickets  bought  from,  108. 

Act  of  May  6,  1863,  is  constitutional,  108. 

SEAL, 

where  affixed  when  contract  is  between  foreign  corporations,  15. 
of  corporation,  371. 

SEATS, 

accident  to  passenger  while  in  seat  of  street  railway  car,  324. 
surrender  of,  by  passenger,  329. 

standing  on  platform,  when  there  were  vacant  seats,  329. 
negligence  per  se  to  stand  on  platform,  if  there  are  vacant  seats,  33a 
holding  on  to  strap,  because  of  lack  of,  324. 

SECRETARY, 

cannot  release  subscription  to  stock  without  a  consideration,  2. 
consent  of  stockholders  to  increase  of  stock  shall  be  certified  fay 
president  and  secretary,  490. 

SECRETARY  OF  COMMONWEALTH, 

power  of,  in  application  for  charter  for  street  railway  company,  425. 
street  railway  company  must  file  exemplification  of  record  of  adop- 
tion of  extension  in  office  of,  471. 
authority  of,  relative  to  filing  of  exemplification,  472. 
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SECRETARY  OF  COMMONW£ALTH-^o«Imiii^(^. 

cof»y  of  certificate  of  election  must  be  filed  in  oflke  of,  492. 
also  oopgr  of  resduttoos  and  notice  must  be  filed  in  office  of,  492- 
pretideot  shall  make  return  of  actual  increase  of  stock  within  30  days 
to.  493. 

SECRETARY  OF  INTERNAL  AFFAIRS. 

shall  print  blank  forms  for  annual  teports  of  railroad,  canal,  naviga- 
tion, tdegraph  and  telephone  companies,  507. 
TtpotU  to,  S07* 

SECURITY, 

adequacy  of  security  of  bond,  22, 

in  cases  where  railroad  or  canal  company  required  to  give^  to  owners 
of  lands,  4891 

SENTENCE^ 

for  failure  to  reconstruct  turnpike,  6a 

SEPARATE  TRACTS, 
damages  to.  99. 

SERVANT.    See  Mastol  and  Sekvamt. 

SERVICE  OF  PROCESS. 

against  corporation,  387. 

SEWER, 

liability  of  railroad  for  defective  sewer,  71. 

SHERIFF, 

seizure  of  goods  by,  laa 

SHERIFFS  RETURN, 

of  service  of  process,  387. 

SHERIFFS  SALE. 

right  of  purchaser  at,  to  maintain  ejectment,  80. 

SHIP  CANAL  COMPANIES, 

act  to  provide  for  incorporation  and  regulation  of,  514. 
parallel  or  competing  lines  of  canals  or  railroads  shall  not  be  con- 
solidated with  canal  companies  organized  under  Act  of  June  24, 

1895,514. 
penalty  for  consolidafion,  etc.,  515. 

SHIPPING  RECEIPT, 
provision  ini,  117. 

SHOPS, 

of  railroad  companies,  exemption  of,  from  taxation,  40ft  41a 
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SIDINGS.    Sec  Turn-Outs. 

injunction  to  restrain  use  of,  55. 

removal  of,  56. 

maintenance  of  railroad  track  as,  by  railroad  company,  56. 

right  of  individual  to  lay  trades  for  siding  on  public  highway,  56. 

when  railroad  company  not  restrained  by  preliminary  injunction  from 

constructing  siding  over  country  road,  91. 
accident  in  crossing  over«  212. 

railroad  company  not  guilty  of  negligence  in  shifting  cars  on  to  sid- 
ing by  shunting  them  in  detached  from  the  engine,  212. 

SIGNALS, 

absence  of,  at  switch  when  immaterial,  23a 
ringing  of  bell  and  sounding  whistle  at  grade  crossings,  204. 
what  gates,  signals,  etc.,  shall  be  maintained  by  railroad  in  addition 
to  signals  prescribed  by  statute,  495. 

SILL, 

of  a  tender  of  a  locomotive,  225. 

SLEEPING  CAR, 

failure  of  conductor  of,  to  notice  that  ticket  was  unstamped,  107. 

SMOKE, 

obstruction  of  view  by,  174,  i88>  191. 

SMOKING  CAR, 

provision  made  for  passengers  to  get  on  or  off  both  ends  of,  256. 

SNOW, 

stalling  of  wagon  at  crossing  by  reason  of,  202. 
removal  of  snow  from  tracks  of  street  railway,  275. 

SNOW  SHOVELER. 

risks  assumed  by,  231. 

SON, 

death  of  son  over  twenty-one,  162. 

SPARK-ARRESTERS, 

when  absence  of,  evidence  of  negligence  on  part  of  company,  271. 
engines  provided  with,  269,  270,  271. 

SPARKS.    See  Fntx  fkom  Sparks. 

SPECIAL  MEETINGS.    See  Meetings. 

SPECIFIC  PERFORMANCE, 
of  sale  of  stock,  4. 
not  decreed  where  bad  faith  is  shown,  4. 
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SPECIFIC  PERFORMANCE-CoiUiiiMe(^. 

not  decreed  where  there  is  remedy  at  law,  4. 

will  be  decreed  where  contract  to  convey  stock  is  dear,  and  uncertain 
value  of  stock  renders  it  difficult  to  do  justice  by  award  of  dam- 
ages, SK 

when  court  of  equity  not  justified  in  refusing,  781. 

SPEED, 

of  trains  at  crossings,  joa. 
duty  of  street  railway  con^Nuiy  ais  to,  300. 
rules  as  to,  312. 

in  actions  for  negligence  against  street  railway  companies  for  injur- 
ies to  children,  344. 
when  crossing  is  in  open  country,  003. 
rate  of  speed  limited  by  ordinance^  ac^. 

STAKES, 

as  evidence  of  location,  47. 

STANDARD  GAUGE.    See  Gauge. 

STANDARD  GAUGE  RAILROAD, 

right  of  lessee  to  replace  narrow  gauge  railroad  by,  381. 

STATEMENT, 

averments  in  action  upon  right  of  way  bond,  23. 

STATE  FOREST  RESERVATIONS, 
railways  in,  436,  551. 

STATE  TREASURER, 

payment  of  bonus  to,  on  increase  of  capital  stock,  492. 

payment  to  county  of  bonus  which  foreign  oorpon^on  is  required  to 

pay  to,  509. 

STATION, 

agreements  as  to,  76. 

obstruction  of  view  by,  19a 

accidents  at,  253. 

passenger  standing  on  platform  of,  struck  by  body  of  dead  woman, 

253. 
swinging  of  door  in  passenger's  face  at,  253. 

passenger  pushed  off  steps  of  car  by  brakeman  at,  254. 

crossing  tracks  at,  254. 

rule  to  stop,  look  and  listen  going  to  and  from  train  at,  254. 

crossing  to,  across  tracks  from  train,  255. 

crossing  intervening  track  at  station  to  board  train,  255. 

getting  on  tram,  255* 

alighting  from  train,  257. 
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STATION— Con/ifMi€rf. 

alighting  from  moving  train,  257. 

injury  to  passenger  by  stepping  on  small  piece  of  wood  in  alighting 

at,  25& 
allegation  that  space  between  steps  and  platform  too  wide,  causing 

injury  to  an  alighting  passenger,  258. 
injury  to  passenger  tyy  stepping  to  station  from  second  step  instead 

of  from  lower  or  third  step,  259. 
inadequate  lighting  of  platform  at,  262. 
accidents  at  stations  of  street  railway  companies,  357. 
street  railway  company  must  use  reasonable  care  in  handling  crowds 

at,  357. 
where  passenger  is  carried  beyond,  263. 
liability  of  carrier  where  goods  are  ruined  by  rain,  121. 
exclusive  privileges  at,  377. 

STATUTE  OF  LIMITATIONS, 

as  to  property  sold  under  foreclosure  proceedings,  12. 
Act  of  April  17,  1B6&,  avoided  by  Constitution  of  1874,  25. 
right  of  property  owner,  when  barred  by,  26. 
as  bar  to  actions  for  personal  injuries,  153. 

cannot  be  set  up  to  prevent  recovery  upon  coupons  which  have  not 
been  detached  from  bonds,  11. 

STATUTES.    See  Constitutional  Law  ;  Acts  of  Assembly. 

STEAM  SHOVEL  CAR    See  Cars. 

not  a  "car"  used  in  interstate  commerce  within  meaning  of  Act  of 
Congress  of  March  2,  1893,  227. 

STOCK.    See  Prefebxed  Stock;  Subsooftion  to  Stock. 

subscription  to,  i. 

increase  of,  3. 

preferred  stock,  3. 

sworn  statement  of  increase  of,  to  be  filed  in  office  of  secretary  of 
commonwealth,  3. 

illegal  increase  of«  4. 

conversion  of  common  stock  into  preferred  stock,  3. 

bonus  on  increase  of,  3. 

specific  performance  for  sale  of,  4. 

forfeiture  of  stock,  5. 

when  issue  of,  void,  5. 

when  commonwealth  may  cancel,  5. 

court  will  refuse  to  cancel  where  it  passed  into  hands  of  innocent 
purchasers  for  value,  5. 

purchase  of,  by  Pennsylvania  company  and  voting  of  it  for  direc- 
tors is  "not  doing  business"  in  this  state,  15. 

foreign  corporation  may  purchase  stock,  15. 
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STOCK.-^onHnu4d. 

foreign  corporation  may  acquire  majority  of  stock  of  domestic,  15. 

when  assessed  to  land  owner  at  par,  77. 

subscriptions  to,  are  trilateral  contracts,  i. 

subscription  to,  made  t^  agent  of  railroad  company  in  order  to  obtain 

loan  from  third  party,  3. 
when  agreement  in  writing  to  subscribe  to,  caxmot  be  defeated  by 

parol  agreement,  2, 
pooling  agreement,  voting  stock,  5. 
increase  of,  490,  50a 
stock  vote^  how  taken,  490. 

election  of  stockholders  for  or  against  increase  of  stock,  490. 
statement  of  amount  of  capital  stock  shall  be  furnished  to  judges 

of  election,  491. 
president  shall  make  return  of  actual  increase  of,  within  thirty  days 

to  secretary  of  commonwealth,  490. 
changing  of  par  value  of  shares  into  which  stock  is  divided,  498L 
tqwn  authorizing  of  increase  of  indebtedness  corporation  may  secure 

the  payment  of  principal  and  interest,  501. 
amending  Act  of  April  4,  1901,  relating  to  acquiring,  holding  and 

conveying  stock  of  other  companies,  523. 
voting  of  shares  of  stock  by  executors,  administrators,  etc.,  523. 
manner  of  voting  the  same,  523. 
reduction  of  capital  stock,  524. 

railroad  companies  may  acquire  stock,  IxHids,  etc,  of  water  com- 
panies, 525. 

STOCKHOLDERS, 

when  estopped  from  questioning  validity  of  subscription,  2. 

remedy  at  law,  4. 

remedy  in  equity,  4. 

adoption  of  reorganization  plan  by,  12. 

right  of,  under  reorganization  plan,  13. 

right  of,  to  restrain  meiger,  379. 

delay  of  six  years  by,  after  acquiring  stock  to  file  a  bill  to  annul  lease 

constitutes  laches,  379. 
right  of,  to  inspect  books,  390. 
suits  by,  391. 
consent  of,  to  increase  of  stock  shall  be  certified  by  president  and 

secretary,  490. 
election  of,  for  or  against  increase  of  stock,  491. 
how  election  shall  be  conducted,  491. 

STONE  WALL, 

obstruction  of  view  by,  176. 

"STOP.  LOOK,  AND  LISTEN."    See  Gradb  Cbossings  ;  Negugbnck. 
the  rule  as  applied  to  accidents  at  public  grade  crossings,  167. 
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"STOP,  LOOK,  AND  LISTEN"— Co«/ifM*<rd. 

rule  as  applied  in  going  to  and  from  trains  at  station,  254. 
the  rule  applied  to  street  railways,  278. 

STRAP, 

standing  holding  to,  because  of  lack  of  seats,  524. 

STREET  RAILWAY.    See  Eibctric  Railway. 

purchase  of  franchises  of  another  company,  10. 
covenant  to  pay  mortgage,  effect  of,  10. 
when  company  may  foreclose  mortgage,  12. 

Acts  of  May  5,  1876,  and  March  23,  1877,  ^tpply  to  street  railway  com- 
panies,  13. 
executory  agreement  by  foreign  corporation  for  constructi(»i  of,  15. 
occupation  of  turnpike,  20^  38. 
crossing  of  steam  railroads  by,  94,  95. 
ejectment  of  passenger  from,  103. 
municipal  regulation  of  rates,  104. 
tender  of  $5  bill,  104. 
may  refuse  to  carry  passengers  not  complying  with  regulations  as 

to  fares,  104. 
wrongful  ejection  of  passenger  from  car  of,  108. 
transfers  of  street  railway  companies,  iii. 

injury  caused  by  concurrent  negligence  of  two  street  railway  com- 
panies, 137. 
collision  between  street  car  and  steam  car,  138. 
agreement  by,  to  employ  disabled  employee  at  $1.50  per  day,  the  rest 

of  his  life,  157. 
passengers  of,  not  bound  to  look  out  and  listen  for  approaching 

trains,  212. 
right  of  action  of  physician  for  services  against,  265. 
running  street  cars  on  Sunday,  369. 
contract  of,  with  bridge  company  to  pay  tolls,  377. 
taxation  of  property  of,  410. 
license  tax  on,  412. 
form  of  mortgage  of,  571. 
location  and  construction,  422-488. 

legislative  authority  to  use  streets  and  roads,  422. 

have  no  roving  commission,  422,  423. 

two  companies  laying  tracks  upon  same  highway,  423. 

intent  of  Act  of  May  14,  1889,  424. 

toll  bridge  is  a  highway  which  ^mpany  may  use,  424. 

power  of  secretary  of  commonwealth  in  application  for  charter, 

425. 
municipal  consent,  in  general,  425. 

occupation  of  streets  without  obtaining  charter,  425. 
valid  municipal  consent,  425. 
occupation  of  turnpike,  426. 
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location  and  construction — ^laches  in  obtaining  municipal  consent,  426. 

where  one  company  has  obtained  municipal  consent  and  the 
other  not,  426. 

under  Act  of  June  7,  1901,  municipal  consent  must  be  obtained 
in  two  years,  427. 

appointment  of  viewers  under  Act  of  1889^  427. 

exclusive  right  to  highways  under  Act  of  June  7,  1901,  427. 

company  chartered  prior  to  Act  of  Jtme  7,  1901,  427. 

right  to  occupy  highway  claimed  by  two  companies,  427,  42& 

failure  to  obtain  consent,  428. 

use  of  tracks  across  bridge,  42B. 

extension  of  route  on  streets  in  city  of  Philadelphia  under  Act 
of  November  22,  1873,  4291 

revocation  of  franchise,  4291 

veto  of  ordinance,  429. 

licenses  of  turnpike  company  and  township  supervisors,  43a 
municipal  consent,  all  municipalities  on  route  must  consent,  430,  431. 

trunk  and  branch  franchises,  431. 

continuous  route,  431. 
municipal  consent,  from  what  body  and  in  what  manner  consent  it 
obtained,  432. 

consent  of  supervisors,  432,  433,  436. 

consent  of  borough  council,  432,  437. 

consent  of  county  commissioners,  433,  434. 

city  councils  are  not  the  "local  authopties"  under  Act  of  1889 
who  may  consent,  433. 

consent  of  councils  of  city  of  Philadelphia  not  required  for 
construction  of  street  railway  in  Fairmount  Park,  434. 

electric  railway  through  Valley  Forge  Park,  435. 

consent  obtained  by  bribery,  436^  437. 

free  passes,  436. 
municipal  consent,  conditional  consent,  438. 

running  of  cars  through  main  street,  439. 

building  of  branches,  439. 

grading  damages,  439. 

rate  of  fare,  440. 

gross  earnings,  440. 

completion  of  road  in  specified  time,  440^  441,  442. 

guard  wires,  442. 

paving  of  streets,  443. 
municipal  consent,  estoppel  of  municipality,  444. 

construction  of  "yi"  444- 

tracks  in  center  of  street,  444. 
municipal  consent,  injunction,  445. 

when  preliminary  injunction  will  issue,  445. 

illegal  occupancy  of  county  bridge,  446. 
municipal  consent,  attachment  for  contempt,  44d 
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location  and  construction— takii^  up  of  tracks  by  company,  446. 

may  take  up  one  track  but  cannot  change  location  of  other,  447. 
land  owner's  consent,  in  general,  447. 

on  country  road  cannot  be  constructed  without  consent  of  all 

abutting  owners,  447. 
in  city  municipal  authorities  may  impose  servitude  upon  streets 

without  consent  of  abutting  owners,  447. 
townships  of  the  first  class,  44& 
diminution  of  traffic  of  railroad  company,  450. 
land  owner's  consent,  who  are  abutting  owners,  450. 

when  railroad  conquuiy  is  an  abutting  owner,  450. 

laying  of  track  along  highway  upon  land  owned  by  a  railroad 

company,  450. 
ownership  of  land  in  fee  by  a  railroad  upon  which  its  super- 
structure rests,  451. 
canal  company,  452. 

railway  on  one  side  of  turnpike,  452,  453. 
land  owner's  consent,  consent  of  cities  and  boroughs  not  necessary, 

453. 

building  of  railway  not  additional  servitude,  453. 

taking  away  and  delivering  goods  in  front  of  property,  454. 
land  owner's  consent,  estoppel,  454. 

expenditure  of  large  sums  of  money,  454. 

construction  of  additional  switch,  455. 

construction  of  embankments,  455. 

tracks  laid  on  turnpike  without  consent  of  abutting  owner,  455. 

laying  of  double  track  railway,  456. 

deed,  456. 

verbal  promise  of  plaintiff,  456. 

laches,  457. 

after-acquired  land^  457. 

designation  of  boundaries,  457. 
land  owner's  consent,  injunction  to  restrain  construction,  458. 

rights  of  property  owner  in  dty  under  Act  of  June  1%  1871, 

45& 

railroads  contemplated  by  Act  of  1868,  458. 

special  damages,  459. 

approach  to  house,  4591 

boulevard  company,  4591 

continuous  route,  46a 

bridge  company,  460. 

construction  of  tracks  around  curve,  461. 

removal  of  poles,  461. 

intention  of  railroad  incorporated  under  Act  of  1868  to  con- 
struct street  passenger  railway  on  streets  of  borough,  461. 

suspicion  that  railroad  under  Act  of  1868,  is  to  be  operated  in 
connection  with  passenger  railway,  46A 
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location  and  constracdoo— change  of  grade,  4(12. 
land  owner's  consent,  actkm  for  damages,  463. 

liability  for  lawful  operation  of  its  worlcs^  463. 

successive  actions,  463. 

measure  of  damages,  463. 

nominal  damages,  4S3. 

general  appreciation  of  property,  464. 

change  of  grade,  464. 
land  owner's  consent,  tunq^ike  companies,  465. 

company  cannot  lay  tracks  tqxm  turnpike  without  payment  of 
compensation  to  turnpike,  465. 
conq>letion  of  circuit,  465. 

right  of  one  company  for  profit  to  appropriate  property  of 
another  to  the  same  uses,  465,  466. 

Thirteenth  and  Fifteenth  streets  passenger  railway  have  no 
exclusive  right  to  use  of  Carpenter  street  in  dty  of  Phila- 
delphia, 469L 

use  of  bridge  across  river  to  complete  circuit,  47a 
extensions,  471. 

filing  in  office  of  secretary  of  commonwealth  of  record  of 
adoption  of  extension  is  a  condition  precedent  to  construc- 
tion of  extension,  471. 

acts  necessary  to  establish  extension,  471. 

conflict  between  two  companies  relative  to  an  extension,  471, 
472. 

construction  of  extension  before  constructing  main  line,  473. 

when  a  crossing  over  another  street  railway  is  not  an  exten- 
sion, 473. 
sidings  and  switches,  473. 

laying  double  track  under  guise  of  building  switches,  473. 

construction  of  "necessary  turnouts,"  474. 

liability  for  bumping  of  cars  over  switch,  474. 
divergence  from  route,  474. 

crossing  over  railroad,  475. 

commonwealth  alone  can  object  if  diveigence  is  greater  than  is 
necessary,  474. 
crossings,  475. 

of  railroad  by  street  railway,  475. 

Act  of  June  ift  1871,  475. 

change  of  motive  power  from  horses  to  electricity,  476. 

construction  of  railway  across  a  railroad  at  point  other  than 
at  crossing  of  a  highway,  476. 

substitution  of  electricity  for  steamy  476. 
repairs  of  streets,  477. 

paving  and  repairing  streets,  general  liability,  477. 

bound  to  keep  portions  of  streets  occupied  by  its  right  of  way 
in  good  condition,  477. 
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location  and  construction — ^liability  for  original  paving,  477^ 
duty  of  paving  as  a  condition  of  municipal  consent,  477. 
kind  of  material,  477. 
when  company  not  required  to  repave  with  new  and  different 

kind  of  paving,  477,  478. 
paving  with  belgian  blocks,  478. 
paving  with  mountain  stone,  478. 
paving  with  asphalt,  478,  480. 
when  con^any  is  not  liable,  480. 
paving  intersection  of  two  streets,  481. 
where  charter  provides  no  liability  for  paving,  481. 
suit  t^  city  to  recover  costs  of  paving,  482. 
where  paving  has  been  torn  up  for  a  municipal  inq>rovement* 

48^ 
consolidated  company,  483. 
sprinkling  streets,  483. 
liability  for  accidents,  483. 
liability  for  deep  rut  close  to  outer  rail,  483. 
liability  where  street  has  been  out  of  repair  for  several  months, 

4S4. 
liability  for  death  of  horse,  484. 

change  of  grade  by  city,  485. 

dty  alone  has  exclusive  right  to  establish  grades  of  streets,  485. 

no   recovery  allowed  by  street   railway  for  interruption  of 
travel  while  grading  is  in  progress,  485. 

laying  of  rails,  487. 

laying  of  flat  rails,  487. 
negligent  operation  of,  273. 

street  rights,  273. 

relative  rights  of  company  and  public  in  streets,  273. 

have  not  exclusive  use  of  streets,  273. 

have  right  to  an  unobstructed  track  for  passage  of  cars,  274. 

duties  regulating  right  of  companies  and  driver  of  vehicles 
are  reciprocal  and  mutual,  273. 

person  driving  team  on  electric  railway  track  held  to  higher 
degree  of  care  than  if  it  were  track  for  horse  cars,  275. 

right  of  company  to  surface  of  streets  covered  by  tracks  supe- 
rior t3o  that  of  public,  275. 

duty  to  look  for  approaching  car,  275. 

duties  as  to  care  of  roadbed,  275. 

removing  snow  from  tracks,  275. 

front  wheel  of  wagon  slipping  from  track,  276. 

injuries  caused  by  negligence  of  employee  of  contractor,  276. 

permitting  rails  to  become  loose,  276. 

wanton  conduct  of  employee,  276. 

company  not  liable  for  injury  caused  by  wilful  and  wanton 
conduct  of  employee,  276. 

47 
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negligent  operation  of — assault  and  battery  upon  driver  of  team,  277. 

killing  of  animals,  277, 

degree  of  care  required  as  to  killing  of  animals,  277. 
collisions  between  cars  and  wagons,  278. 

at  street  crossings,  duty  of  traveler,  278. 

duty  to  look  and  listen,  278. 

rule  of  stop,  look  and  listen  applies  only  in  part  to  crossing 
of  street  railways,  27& 

duty  to  look  continues  till  track  is  reached,  279. 
at  street  crossings,  contributory  negligence,  279. 

stopping  at  point  twelve  feet  from  track,  28a 

driving  across  track  without  looking  and  having  horse  under 
control,  28a 

driving  in  front  of  approaching  car,  thinking  car  would  stop 
on  near  side  of  street,  281. 

driving  on  track  when  no  car  within  700  feet,  281. 

approaching  crossing  with  curtains  down»  281. 

stopping  at  building  line,  282. 
at  street  crossings,  cases  for  jury,  283. 

turning  wagon  from  one  street  into  another,  28a. 

motorman  standing  away  from  brake,  283. 

person  at  crossing  not  bound  to  wait  because  car  is  in  sight, 
283. 

failure  to  see  car  because  of  factory  on  comer,  284. 

crossing  track  by  direction  of  company's  watchman,  2S4. 

failure  of  car  to  slow  up  until  immediately  before  collision,  2B5. 

carriage  struck  t^  water  car,  266. 
turning  to  cross  track  within  block,  286. 

failure  to  look  in  turning  horses  from  street  to  track,  286. 

miscalculation  as  to  distance  of  car,  287,  28Q1 

diagonally  crossing  tracks,  287,  288 

duty  of  person  driving  cart  loaded  with  lumber,  268. 

attenq>t  to  cross  tracks  between  two  cars  approaching  in 
opposite  directions,  288 

rule  as  to  crossing  tracks  in  cities  and  country  discussed,  29a 

turning  suddenly  to  cross  tracks,  290. 

delay  in  crossing  tracks  caused  by  woman  and  wagon,  291. 
turning  from  or  into  tracks,  291. 

open  manhole  on  one  side  and  wagons  on  other,  291. 

snow  between  tracks  and  sidewalk,  292. 

pullii^  suddenly  into  other  track,  292. 

turning  into  other  track  to  avoid  wagon,  29a. 

turning  into  other  track  to  let  car  pass,  293. 

turning  out  of  one  track  and  diagonally  crossing  other,  293. 

turning  from  one  track  and  crossing  other  to  enter  a  street, 

394. 

degree  of  care  required  in  traveling  in  opposite  direction  to 
that  of  cars,  294. 
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negligent  operation  of — driving  out  of  driveway  in  middle  of  block, 

395- 

driving  from  one  track  on  to  other  without  looking,  295. 

locking  of  wheels  in  turning  from  track,  296. 
company  may  show  its  own  gross  negligence  in  order  to  show 
danger  to  which  plaintiff  exposed  himself  in  crossing  tracks, 

396. 
wagon  on  track,  296. 

car  only  visible  for  twenty-five  feet  on  account  of  bank,  a  curve 

and  intervening  poles,  297. 
using  track  because  of  rough  roadway,  297. 
wagon  struck  in  attempting  to  get  hind  wheel  from  between 

ruts  of  track,  298. 
outside  track  unfit  for  travel,  driving  on  inside  track,  298. 
collision  with  wagon  after  rounding  a  curve,  298. 
striking  of  carriage  by  car  and  driving  it  into  wagon  injuring 

plaintiff,  299. 
proximate  cause,  299. 
wagon  struck  in  act  of  leaving  track,  299. 
running  cars  at  hig^  speed,  299. 
duty  of  company  as  to  speed  of  cars,  300. 
standing  wagon,  300. 

hitching  horse  and  wagon  near  curbstone  of  street,  300. 
backing  wagon  to  curb  so  that  horse  stood  on  track,  300,  301. 
when  proof  of  accident  and  attendant  circumstances  give  rise 

to  presumption  of  negligence,  301. 
collision  caused  by  backing  car  into  team,  302. 
fright  of  horses,  303. 

not  liable  for  fright  of  horses  by  ordinary  operation  of  road,  303. 

frightening  of  horse  by  breaking  of  trolley  wire,  303. 

killing  of  horse  by  reckless  operation  of  car  by  motorman,  304. 

horse  suddenly  springing  across  track  in  front  of  car,  304. 

running  of  horse  sideways  on  track,  304. 

horse  frightened  by  sweeper,  304. 

backing  cart  into  car,  305. 

where  motorman  confronted  with  a  sudden  and  immediate 

danger,  305. 
horse  overtaken  by  car,  305. 

plunging  and  leaping  ahead  of  car  by  frightened  horse,  306. 
motorman  should  regard  signals  given  by  driver  of  frightened 

horse,  306. 
fright  of  horse  as  proximate  cause,  307. 
horse  shying  off  to  one  side  of  track,  307. 
no  recovery  if  team  comes  almost  to  full  stop  and  then  becom- 
ing headstrong  walks  in  front  of  car,  307. 
frightening  of  horse  at  elevated  appliances  VLs€d  in  repairing 

trolley  wires,  308. 
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negligent  operation  of — horse  frightened  by  sadden  noise  of  excur- 
sionists on  trolley  car,  30& 

backing  of  horse  on  track  a  second  time,  308. 
pedestrians,  309. 

crossing  tracks,  contributory  negligence,  309. 

must  stop,  look  and  listen  before  stepping  on  tracks,  3091 

injury  to  plaintiff  in  pushing  baby  coach  across  tracks,  3091 

failure  to  stop,  look  and  listen,  310. 

striking  side  of  car  by  plaintiff's  own  movement,  31a 

miscalculation  of  distance  of  car,  31a 

plaintiff  struck  instant  she  put  foot  on  track,  310^  311. 

unlawful  speed  of  car,  311. 

obstruction  of  view  of  car  by  holding  of  umbrella,  311. 

stepping  in  front  of  slowly  moving  car,  312. 

stepping  from  behind  car  onto  other  track,  312. 
crossing  tracks,  cases  for  jury,  312. 

rule  as  to  speed  of  cars,  312. 

injury  to  person  laying  cement  between  rails  of,  312. 

obstruction  of  view  by  wagon,  313. 

death  of  plaintiff's  husband  while  walking  on  foot-path  be- 
tween tracks  and  edge  of  an  embankment,  314. 

injury  to  person  crossing  street  due  to  each  thinking  other 
would  wait,  314. 

crossing  tracks  when  cars  were  approaching  from  both  direc- 
tions, 315. 

failure  to  stop  in  broad  space  between  tracks,  315. 

duty  not  performed  by  single  look  before  starting  to  cross,  315. 
walking  on  tracks,  316. 

walking  on  track  to  avoid  dusty  carriageway,  316. 

walking  on  track  to  avoid  mud,  317. 

placing  person  within  lines  required  for  passage  of  cars,  317. 

position  of  danger,  31&. 

walking  in  space  between  tracks,  3181 

position  of  sudden  peril,  3181 
injuries  from  poles  and  wires,  3181 

injury  to  plaintiff  by  trolley  pole  catching  in  a  loop  of  wire, 
318. 

plaintiff  while  standing  at  street  comer  struck  in  face  by  fall- 
ing of  trolley  wire,  318. 

defect  in  cable,  3191 

killing  of  horses  by  stepping  on  live  electric  wire,  319. 
bicycles,  320. 

rights  of  bicyclers  under  Act  of  April  23,  1899,  bicycler  must 
look  in  approaching  track,  and  if  there  is  obstruction  must 
stop  and  listen,  320. 

injury  to  infant  riding  tricycle,  320. 

duty  of  bicycler  riding  between  rails,  321. 
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negligent  operation  of — riding  on  tracks  of  company,  because  of 
muddy  road,  321. 

injury  to  boy  coming  from  side  street  running  into  car,  322. 

injury  to  bicycler  coming  suddenly    and    unexpectedly    upon 
track,  322. 
passengers,  323. 

presumption  of  negligence,  323. 

cable  car  stopping  suddenly,  323. 

injury  to  passenger  by  pole  of  wagon  entering  car,  323. 

specific  defect  in  brake  as  cause  of  accident,  324. 

passenger  thrown  back  and  forward  by  running  of  car,  324. 

injury  to  passenger  in  collision  between  two  cars  of  same 
company,  324. 

car  plunging  through  safety  gates  and  colliding  with  rear  end 
of  train,  325. 

injury  to  passenger  by  front  wheels  of  car  dropping  into  de- 
pression, 325. 

passenger  injured  by  car  nmning  into  it  from  rear,  325. 

car  running  off  track,  326. 

falling  of  wall  of  building,  326. 

injury  to  passenger  in  turning  trolley  pole,  327. 
riding  on  platform,  328. 

rule  forbidding  passengers  to  stand  on  platform,  328. 

refusal  to  go  into  car,  328. 

duty  of  company  to  passengers  permitted  to  rideonplatfotm,328. 

overcrowding  cars,  328. 

passenger  on  platform  thrown  off  in  rounding  a  curve,  329. 

passenger  on  platform  pushed  off  by  conductor  pushing  other 
passengers  against  him,  329. 

where  room  inside,  it  is  negligence  per  se  to  remain  on  plat- 
form, 330. 

standing  on  bumper,  330. 

injury  to  passenger  sitting  on  driver's  stool,  331. 
riding  on  side  steps  of  summer  car,  331. 

passenger  assumes  all  risks  in  riding  on  steps,  331. 

injury  to  passenger  standing  on  side  steps  by  hub  of  wheel 
striking  hin^  332. 

contact  with  pole,  332. 

entering  on  track  to  mount  running  boards  of  car  before  bar 
is  raised,  332. 

falling  from  open  summer  car,  332. 
injury  at  open  window,  333. 
getting  on  car,  333. 

passengers  must  have  reasonable  time  to  get  on,  333. 

conductor  may  not  delegate  his  judgment  as  to  starting  of  car 
to  passenger,  333. 

sudden  start  when  passenger  is  getting  on,  334,  335. 
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negligent  operation  of— getting  on  moving  car,  534,  335. 

stcppii^  into  uncovered  manhole,  335. 
alighting  from  car,  contributory  negligence,  336. 

alighting  from  car  while  in  motion  is  contributory  negligence, 
536,  338. 

cars  must  be  stopped  at  suitable  places,  336. 

getting  on  running  board  while  car  is  in  motion  is  contributory 
negligence,  336. 

bringing  car  to  sudden  stop  by  motorman,  337. 

falling  into  ditch,  337. 

assuming  dangerous  position  before  car  is  stopped,  33& 

passenger  thrown  off  while  car  was  crossing  railroad  tracks, 

338. 
sudden  stopping  of  car,  339. 

heel  catching  in  step,  339. 

stepping  off  backwards,  339. 
alighting  from  car,  cases  for  jury,  340. 

when  passenger  is  justified  in  leaping  from  car,  34a 

persons  ladened  with  bundles,  34a 

stepping  from  car,  340. 

leaving  car  while  in  motion,  conflict  of  evidence,  340. 

injury  to  infant  in  alighting  from  car,  34a 

sudden  jerk  of  car,  341,  342. 

person  on  sidewalk  struck  as  car  rounded  a  curve,  341. 

leaving  car  by  front  platform,  341. 

jumping  from  car  in  moment  of  sudden  peril,  342. 
evidence  of  negligence,  343. 

running  two  cars  toward  each  other  on  same  track  not  negli- 
gence, 343. 

explosion  of  controller,  343. 

not  negligence  for  driver  of  car  to  turn  his  face  for  an  instant 
to  sidewalk,  343. 
children,  344. 

speed,  344,  349. 

high  speed  of  car,  344,  345,  346. 

running  parallel  with  car  and  then  running  in  front  of  it,  344. 
duty  of  motorman,  346. 

failure  of  motorman  to  keep  looking  ahead,  346.  3491 

seeing  children  in  «road  fifty  or  sixty  3rards  away,  347. 

motorman  engaging  in  conversation,  347. 

measure  of  infant's  responsibility,  347. 

infant  crossing  street  in  full  view  of  motorman  when  bat  eight 

feet  from  track,  348. 
child  suddenly  turning  and  running  in  front  of  car,  348,  351, 

352,  353. 
no  lights  on  car  and  no  bell  rung,  348. 
darting  in  front  of  cars,  350. 
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negligent  operation  of — running  diagonally  across  street  not  at  a 
crossing,  350,  351. 

acts  of  motorman  resulting  in  further  injury  to  infant,  352. 

disregard  of  warning  by  infant,  353. 

tracks  laid  eight  inches  lower  than  surface  of  road,  354. 
accidents  on  cars,  354. 

infant  on  platform,  354. 

permitting  infant  to  ride  on  platform,  355. 

duty  to  trespasser,  355. 

infant  getting  on,  355. 

force  cannot  be  used  to  injury  of  child  trespassers,  356. 
accidents  at  stations,  357. 

company  must  use  reasonable  care  in  handling  crowds  at 
stations,  357. 
contributory  n^ligence  of  parents,  358. 

wandering  of  child  upon  track  in  father's  absence,  358,  359. 

father  guilty  of  contributory  negligence  in  allowing  infant  at 
night  to  walk  across  street  where  cars  run,  359^  36a 

want  of  discretion  in  child,  360. 

wandering  of  child  from  house  onto  track,  360,  361,  362. 

death  of  infant  four  and  one-half  years  old,  361. 
evidence,  362. 

when  motorman  cannot  be  compelled  to  testify,  362. 

failure  to  comply  with  ordinance,  362. 
en^loyees,  363. 

duty  as  to  instruction,  363. 

injury  to  blacksmith's  helper,  363. 

injury  to  conductor  on  summer  car,  363. 
tools  and  appliances,  364. 

defective  brake,  364. 

abolishment  of  sand  boxes,  364. 
risk  of  employment,  364. 

failure  of  employee  of  contractors  to  throw  proper  warning 
signal,  364. 

conductor  while  replacing  trolley  pole  struck  by  car  from 
behind,  365. 
contributory  negligence  of  employees,  365. 

fellow  servants,  366. 

who  are  fellow  servants,  366. 

emplojree  employed  to  sand  tracks,  and  conductor,  366. 

who  are  not  fellow  servants,  366^ 

motorman  and  employee  of  contractors,  366. 
conductors,  367. 

conductor  in  employ  of  another  company,  367.  - 

death  of  conductor  after  inspector  had  tested  dectrical  ap- 
pliances, 367. 

injury  to  conductor.  Act  of  1868^  ^. 

abolishment  of  use  of  sand,  368. 
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may  be  consolidated  under  Act  of  May  i6b  1861,  583. 

are  included  within  the  tenn  "railroads"  used  in  Act  of  May  16^ 

1861,383. 
traction  company  incorporated  under  Act  of  March  22^  1887,  may 

lease  other  lines  and  operate  its  cars  over  such  leased  lines,  384 
lease  of  property  without  legislative  authority,  384. 
power  of,  to  lease  motor  power  companies,  384. 
lease  of  road  to  traction  company,  385. 
agreement  for  lease  of  tracks  by  company  incorporated  under  special 

Act  of  Assembly,  385. 
compensation  for  use  of  tracks,  385. 
when  company  is  an  "assign,"  385. 
injunction  to  prevent  illegal  use  of  tracks,  385. 
granting  of  license  to  second  company  for  use  of  its  tracks,  385. 
rigjits  of  lessee  under  lease,  386. 

are  not  endowed  with  right  of  eminent  domain,  4S2,  455. 
statutory  provisions  relating  to  street  railways,  526. 

authorized  to  sell  or  lease  property  to  traction  or  motor  power 

company,  526. 
contract  of,  with  traction  or  motor  power  conqnny  for  con- 
struction, 526^  527. 
operation  of  lines  of,  as  a  general  system,  authorized,  52B. 
may  use  portion  of  track  of  another  company,  529L 
must  have  consent  of  local  authorities  before  track  is  laid,  53a 
line  must  be  a  continuous  route,  except  2500  feet,  53a 
carrying  of  United  States  mails  by,  530. 
filing  of  certificate  of  abandonment  of  a  portion  of  its  line,  530. 
amending  act  for  the  incorporation  and  government  of  street 

railways,  531-54^. 
grant  of  privileges  to  street  railway  companies  by  Forestry 

Reservation  Commission,  552. 
amending  act  for  the  incorporation  of  street  railway  compan- 

««,  554-567. 
authorizing  contracts  between  cities  and  street  railway  oom- 

panies,  providing  for  the  removal  of  trades,  etc,  567. 
disorderly  conduct  on  cars  of  street  railway,  5x01 

STREETS, 

use  of,  66. 

consent  of  city  necessary  to  use  of  streets,  66,  67, 

escdusive  use  of,  67. 

construction  of  railroad  on  streets  of  city  of  Philadelphia,  67. 

erection  of  devated  structure  over  intersection  of  two  streets,  68. 

location  of  road  on  turnpike  under  Act  of  March  17,  1869^  68. 

munidpal  control,  watchmen,  69. 

dectric  lights  at  railroad  crossings,  69. 

erection  of  watch-box  authorized  by  councils,  69. 
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obstruction  of,  69-71. 

removal  of  obstruction  from  crossing,  69. 

obstruction  of  streets  by  cars  of  railroad,  unlawful,  70. 

incline  plane  con^any  built  across  streets,  70. 

occupation  of  streets  by  railroad,  interference  with  drainage,  70. 

construction  of  fence  across  highway,  71. 

diverting  water  upon  highway  by  reason  of  defective  sewer,  71. 

where  'company  has  no  authority  to  lay  tracks  on  street,  82. 

crossings  of  railroads  over,  86. 

when  railroad  company  has  tracks  on  cartway  of,  not  negligence  to 
drive  wagon  on  tracks,  2191 

relative  rights  of  company  and  public  in,  273. 

use  of  streets  by  street  railways,  422. 

repairs  of,  by  street  railways,  477. 

when  abutting  property  owners  liable  for  original  cost  of  paving,  477. 

street  railway  conquuiy  may  be  required  by  ordinance  to  sprinkle 
streets,  483. 

municipality  alone  has  right  to  establish  grades  of,  485. 

city  cannot  confer  right  to  construct  railroad  on  streets  upon  cor- 
porations or  individuals  who  have  no  authority  from  legislature,  67. 

interference  with  access  to  properties  on,  79. 

municipal  consent  to  use  of  streets  by  street  railways,  425-446. 

land  owner's  consent  to  use  of  streets  by  street  railways,  447-465. 

SUB-CONTRACTOR, 

mortgage  given  by  railroad  company  after  debts  to  contractors  had 
been  incurred  only  illegal  under  resolution  of  1843  ^  against  such 
"sub-contractors,  laborers  and  workmen,''  374. 

SUBSCRIPTION  TO  STOCK, 

are  trilateral  contracts,  i. 

are  undertakings  not  only  with  company  and  commonwealth  but  with 
all  other  subscribers  to  the  stock,  i. 

president  and  secretary  have  no  power  to  release  subscription  to 
stock  of  conq>any  without  a  consideration,  2. 

subscriber  cannot  set  up  defence  that  he  was  induced  by  misrepre- 
sentations of  co-subscriber  to  sign  articles  of  association  without 
reading  them  himself,  2. 

made  by  agent  to  obtain  loan,  2. 

not  defeated,  although  alleging  parol  agreement  to  build  a  station,  2. 

founded  on  a  signature  to  recorded  articles  of  association,  6l 

difference  between,  and  subscription  to  bonds,  6. 

action  to  enforce  subscription  to  stock,  2. 

when  directors  estopped  from  denying  validity  of,  2. 

SUCCESSORS, 

decree  regulating  croasing  binding  upon,  93. 
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SUDDEN  P£RIL» 

position  off  18&,  20S. 

SUFFERING.    See  Pain  and  Suifeumc. 

SUIT.    See  AcnoNs. 
on  coupons,  xi. 

SUNDAY, 

traveling  on,  3691 

operating  street  cars  on,  is  necessity  and  not  in  violation  of  Act  of 

1794,369^ 
repairing  cars  on,  370. 

SUPERINTENDENT, 

manner  of  constructing  crossing  to  be  under  supervision  of,  in  decree 
regulating  crossings,  91. 

SUPERVISORS, 

right  of,  to  apply  for  writ  to  compel  building  of  bridge  of  sufficient 

width,  5a 
consent  of,  to  construction  of  street  railway,  432. 

SUPREME  COURT, 

when  record  will  not  be  remitted  to  lower  court,  5. 

objections  to  appointment  of  viewers,  when  action  of  lower  court 

overruling  objections  will  not  be  reversed,  23. 

pdicy  of,  as  to  grade  crossings  87. 

SURETIES, 

intervention  of,  23. 

defence  by  sureties  in  action  on  bond,  23. 

approval  of  bonds  of  railroad  and  canal  companies,  names  of  sureties 
offered,  490. 

SURETY, 

foreign  surety  conH>any  will  not  be  accepted  as  surety  for  railroad  on 
land-damage  bond,  22. 

SURVEY, 

adoption  of  line  according  to  a  survey  made  by  railroad  company's 
engineers,  47. 

SWEEPER, 

as  cause  of  fright  of  horse,  304. 

SWITCH.    See  Sidings. 

injunction  to  restrain  use  of,  55. 

right  to  restrain  use  of  derailing  switch,  56. 

laying  double  tncks  under  guise  of  building  switches,  473< 
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construction  of  "necessary  turnouts/'  474. 

liability  of  street  railway  for  bumping  of  cars  over,  474. 

SWITCHMAN, 

fellow  servant  of  track  repairer,  243. 

T 

TAILORING  BUSINESS, 

damages  in  condemnation  proceedings,  39. 

TAXATION, 

covenant  by  lessee  to  pay  taxes,  382. 
capital  stock,  402. 
tax  on  dividends,  402. 
bonus  on  increase  of  capital  stock,  406. 
gross  receipts,  406. 
tax  on  loans,  407. 
stock  trust  certificates,  4091 
mortgage,  409. 

property  exempt  from  local  taxation,  409. 

property  of  railroad  company  necessary  to  operation  of  road,  409. 
lots  and  buildings,  409. 
shops  of  railroad  companies,  409,  410. 
horses,  410. 
power  house,  410. 
incline  plane  company,  410. 
collieries,  411. 

municipal  liens  for  paving,  411. 
license  tax  on  street  cars,  412. 

in  ascertaining  number  of  cars  taxable,  trucks  alone  are  to  be  consid- 
ered, 412,  413. 
license  tax  on  poles,  414. 
when  railroad  is  in  hands  of  receiver,  416. 
property  not  exempt  from  local  taxation,  410. 

TELEGRAPH  COMPANIES, 

secretary  of  internal  affairs  shall  print  blank  forms  for  annual  re- 
ports of,  507. 

must  make  sworn  report  to  secretary  of  internal  affairs  of  affairs 
during  fiscal  year,  507. 

penalty  for  refusal  or  neglect  to  make  report,  506. 

TELEGRAPH  OPERATORS, 

not  duty  of,  to  notify  trackmen  as  to  running  of  trains,  238. 
fellow  servant  of  track-walker,  243. 

TELEPHONE  COMPANIES, 

construction  of,  along  turnpike,  2a 
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secretary  of  internal  aflfairs  shall  print  Uank  forms  for  annual  reports 

of,  S07. 
must  make  sworn  report  to  secretary  of  internal  a£fairs  of  affairs 

during  fiscal  year,  507. 
penalty  for  refusal  or  neglect  to  make  report,  506. 

TENANTS, 

damages  in  condemnation  proceedings,  33. 
right  of  sub-lessees,  32. 

TENDER. 

reasonaUeness  of  tender  of  money,  104, 

TERMINUS, 

duty  of  railroad  as  to  passengers  alighting  from  trains  at,  259. 

TICKET  AGENT, 

right  to  sell  ticket  different  from  usual  one,  IQ5. 

TICKETS.     See  CAUtins  or  Passbkgeis. 
mileage  tickets,  105. 
tickets  sold  for  connecting  lines,  105. 

ejection  of  passenger  for  failure  to  produce  proper  ticket,  10$. 
negligent  delay  in  furnishing  an  exchange  ticket,  106^  107. 
excursion  tickets,  107,  10& 
reduced  rate  excursion  ticket,  107. 
refusal  to  pay  fare  or  surrender  coupon,  loS. 
tickets  bought  from  scalpers,  loS. 
free  passes,  iia 
drover's  passes,  iia 
street  railway  transfers,  iii. 
where  transfer  ticket  is  incorrectiy  punched  by  conductor,  113. 

TIES.    See  Road-Bkd. 

TIMBER, 

burning  of,  by  fire  from  sparks,  269. 

TfME, 

failure  of  street  railway  company  to  complete  route  within  specified 
time,  441,  443. 

TINNER, 

injury  to  while  repairing  roof  of  passenger  car,  240. 

TITLE, 

nature  of  tide  acquired  by  railroad  company,  in  condemnation  pro- 
ceedings, ao^  21. 
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railroad  company  having  option  between  two  or  nx>re  routes,  must 

adopt  one  of  them  before  it  can  acquire  title,  47. 
of  land  owner  divested  by  filing  bond,  22. 
when  bond  given  by  railroad  company  in  condemnation  proceedings 

will  not  pass  title  to  the  easement  of  a  right  of  way,  23. 
equity  will  not  restrain  when  there  is  a  dispute  as  to,  82. 
objections  to  appointment  of  viewers  based    on    matters    of    fact 

affecting  title,  23. 
appointment  of  viewers,  where  title  is  in  dispute,  24. 

TITLE  OF  ACT.    See  Constitutional  Law. 

TOLLS.    See  Discrimination  ;  Rates. 
contract  as  to,  377. 

TOLL  BRIDGE, 

is  a  highway  which  company  may  use  under  Act  of  May  14, 1889^  424. 

TOOLS.    See  Imflsments. 

duty  of  company  to  supply  suitable^  223. 

TOWN  CLERK, 

proceedings  of  supervisor's  meetings  should  be  recorded  in  township 
book  1^,  433. 

TOWN  LOT, 

condemnation  of  dwelling  house  on,  61. 

TOWNSfflPS, 

consent  of  townships  of  the  first  class  for  construction  of  railway, 
448. 

construction  of  bridges  over  or  under  railroads  by  county  when  pro- 
posed road  would  intersect,  where  township  unable  to  bear  expense 
of  same,  49^ 

TRACKLAYER, 

fellow  servant  of  flagman  and  engineer,  242. 

TRACKMAN, 

risks  assumed  by,  238. 

duties  of,  238. 

death  of,  by  west-bound  train  on  east-bound  track,  238. 

TRACK  REPAIRERS, 

injury  to,  while  repairing  tracks  in  company's  yards,  238. 

fellow  servant  of  foreman,  engineer,  conductor  or  switchman,  243. 

TRACK-WALKER, 

fellow  servant  of  telegraph  operator,  243. 
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TRACKS, 

rigiit  to  crou  and  recrots,  Sf. 

laying  of  additional,  561 

ooDStruction  of  wires  over,  in  decree  regulating  crossings,  92. 

crossing  tracks  of  street  railway  company,  yo^ 

duty  of  railroad  to  trespassers  on,  217-222. 

crossing  tracks  at  stations,  254. 

act  relating  to  standard  gauge  of,  of  railroad  companies,  500. 

removal  of,  567. 

TRACTION  CARS.    See  Stuit  Railway. 

TRAFFIC  AGREEMENT. 

railroads  not  parallel  and  competing  may  enter  into,  119. 

TRAIN, 

obstruction  of  view  by  ilioving  train,  i97. 

passenger  in  street  car  not  bound  to  look  out  and  listen  for,  212. 

getting  on,  255. 

alighting  fron^  257. 

what  trains  are  necessities  within  meaning  of  Act  of  1794,  3691 

infant  trespassers  on«  221. 

TRAIN-DISPATCHER, 

acting  within  limits  of  employment  is  vice*principal  of  railroad  com- 
pany, 243. 
injury  to  brakeman  as  result  of  directions  of,  243. 

TRAINMEN, 

employee  of  coal  company  is  fellow  servant  of,  243. 
disregard  of  rules  by,  249. 

TRAIN  ROBBERY, 

defining  crime  of,  5061 

TRANSFER  OF  STOCK.    See  Stock, 

TRANSFERS, 

of  street  railway  companies,  iii. 
incorrect  punching  of,  113. 

TRANSPORTATION.    Sec  Casriers  op  Goods;  Cabuees  of  Passen- 
gers; Discrimination;  Rates. 

TRANSPORTATION  COMPANY, 

sworn  copy  of  book  accounts  kept  by,  to  be  prima  facie  evidence  in 
any  suit,  508. 

TRAVEUNG  FREIGHT  AGENT, 
service  of  process  upon,  388. 
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TREASURER, 

when  check  drawn  by,  good  in  hands  of  one  without  knowledge  of 

by-laws,  371. 
duties  of,  in  making  returns  for  taxation,  408. 

TRENCHES, 

digging  of,  in  decree  regulating  crossings,  93. 

TRESPASS, 

for  unlawful  entry  on  land,  83. 
for  ejection  of  passenger  from  train,  105. 

for  discrimination  in  furnishing  facilities  for  transportation,  133. 
in  trespass  all  defendants  are  alike  guilty,  139. 
by  husband  and  wife  in  right  of  wife  for  personal  injuries,  14a 
trespass  for  injury  to  plaintiffs  wife,  145. 

is  proper  remedy  where  street  railway  company  lays  its  tracks  on  road 
without  abutting  owner's  consent,  455,  463. 

TRESPASSERS, 

Act  of  April  16,  1838,  aimed  at  wilful  trespassers,  75. 

trespass  is  proper  action  for  undue  discrimination  in  rates,  133. 

running  of  horses  upon  tracks  of  railroad,  216. 

duty  of  railroad  to  persons  on  track,  217. 

walking  down  switch  instead  of  using  highway,  217. 

is  proper  remedy  where  street  railway  company  lays  its  tracks  on 

road  without  abutting  owner's  consent,  455,  463. 
duty  to  infants,  220. 

permitting  child  to  go  alone  on  streets  on  Sunday,  220. 
presumption  as  to  infant's  capability  to  estimate  danger,  220. 
when  infant  is  trespasser,  221. 
infant  trespassers  on  train,  221. 
trespassing  child  frightened  by  shouts  of  brakeman,  causing  him  to 

jump  off  train,  may  recover,  221. 
presumption  as  to  infant's  understanding,  222. 
fact  that  switch  near  depot  was  used  by  persons  in  preference  to 

walking  on  highway  does  not  impose  a  duty  on  railroad  towards  a, 

217. 

TRESPASSING, 

on  tracks,  217. 
on  train,  221. 

TRIAL, 

court  of  common  pleas  cannot  order  plaintiff  to  submit  to  physical 
examination  before  trial,  152. 

TRICYCLE.    See  Bicycles. 
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TRUSTEE, 

deposit  of  stock  with,  5. 

voting  of  shares  of  stock  by,  523. 

TURN-OUTS, 

construction  of  necessary  turn-outs,  474. 

TURNPIKES, 

construction  of  telephone  line  on,  20. 

where  telephone  line  constructed  at  side  of,  compensation  must  be 

made,  20. 
occupation  by  street  railway  of,  j8. 
liability  for  negligence  in  operation  of  railway,  386. 
construction  of  street  railway  on,  426. 

condemnation  of,  by  street  railway  companies  under  Act  of  1889^  448. 
injunction  to  restrain  railway  company  from  construction  of  railway 

over  portion  of,  449. 
street  railway  company  cannot  lay  tracks  on,  without  payment  of 

compensation  to,  465. 
reconstruction  of,  59. 
indictment  of  railroad  company  for  maintaining  illegal  crossing  over 

country  road,  59. 

TURNTABLE, 

abolishment  of,  by  railroad  to  save  expense,  87. 

U 

ULTRA  VIRES, 

when  company  cannot  set  up  defense  of,  374. 
when  court  of  equity  will  not  declare  railroad  lease  void  on  ground 
of,  383. 

UNDERGROUND  PASSENGER  RAILWAYS, 

providing  for  the  incorporation  of,  542-549. 

amending  act  providing  for  incorporation  of,  55a 

amending  act  for  the  incorporation  and  government  of,  550-551. 

UNITED  STATES  QRCUIT  COURTS. 

fact  that  railroad  in  hands  of  receiver  appcMnted  by,  does  not  prevent 
officers  of  ccnnmonwealth  from  settling  tax  account  under  Act  of 
June  7,  1879,  416. 

UNITED  STATES  MAILS, 

carrying  of,  by  street  railways,  530. 

UNLAWFUL  ENTRY, 

on  land  of  railroad  company,  82. 
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USAGE, 

common  law  liability  of  carrier  may  be  modified  by,  115. 

USE, 

of  another  company's  tracks,  529. 

V 

VACATION, 

power  of  judges  during,  to  approve  bonds  of  railroad  and  canal  com- 
panies, 489. 

of  public  highways  at  grade  crossings  over  railroads  and  opening  of 
undergrade  or  overgrade  crossings,  512. 

VALLEY  FORGE  PARK. 

construction  of  electric  railway  through,  435. 

VALUE.    See  Market  Valxje. 

declarations  of  owner  of  land  as  to,  41. 
limitation  as  to,  of  baggage,  129. 

VEHICLE, 

negligence  of  driver  of,  not  imputed  to  occupants,  212. 

VENUE, 

change  of,  392. 

VERDICT.     See  Excessive  Verdict. 

VETO, 

of  ordinance  authorizing  construction  of  street  railway,  429. 

VIADUCT, 

where  tracks  are  carried  across  street  by,  26. 

VICE-PRINQPAL, 

when  question  whether  employee  is,  or  fellow  servant  is,  a  question 

for  court,  242. 
train-dispatcher   is   vice-principal   of   railroad   company   employing 

him,  243. 

VIEW, 

of  premises,  24. 

obstruction  of,  by  standing  cars  and  smoke,  174,  183,  191. 

by  stone  wall  and  buildings,  176. 

by  intervening  objects,   176. 

by  dip  in  public  road,  185. 

by  two  trains  of  box  cars,  186. 

by  moving  train,  187. 

by  smoke  of  receding  train,  188. 

by  buildings,  189. 

by  station,  190. 

by  trees  and  embankments,  19^ 
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VIEWERS.    See  Condemnation  Proceedings. 

appointment  of,  23. 

objections  to  appointment  of,  23. 

Act  of  June  8>  1893,  authorizing  appointment  of,  24. 

quantity  of  land  taken  not  determined  by,  24. 

not  duty  of,  to  fix  the  line  of  the  appropriation,  24. 

assess  damages  for  taking,  24. 

report  of  viewers  under  Act  of  February  19,  1849^  24. 

report  must  be  based  upon  personal  observation,  24. 

when  report  of,  will  be  set  aside,  24. 

when  land  owner  bound  by  report  of,  24. 

appeal  from  report  of,  25. 

to  assess  damages  for  failure  of  railroad  to  construct  causeway,  72. 

appointment  of,  in  lateral  railroad  proceeding,  419. 

appointment  of,  in  proceedings  by  railroad  for  change  of  location  or 

of  bridges,  504. 
compensation  of,  in  proceedings  by  railroad  for  change  of  location 

of  bridges,  504. 

VOTING, 

of  shares  of  stock  by  executors,  administrators,  etc,  523. 
manner  of  voting,  523. 
stock  vote,  how  taken,  49a 

W 

WAGES, 

in  action  against  street  railway,  when  recovery  for  lost  wages  wil. 
be  allowed,  143. 

WAGON, 

duty  of  traveler  approaching  a  crossing  to  alight  from,  192. 
collisions  between,  and  cars,  278. 

WAIVER, 

of  conditions  by  railroad  company,  107. 

WAREHOUSE, 

injunction  to  restrain  railroad  from  removing  siding  leading  from 
railroad  to,  56. 

WAREHOUSEMAN, 

when  implication  of  negligence  rests  upon  carrier  as,  116. 

WATCHMEN, 

evidence  as  to  employment  of,  141. 

ordinance  requiring  railroad  to  keep  watchman  at  crossing  in  exer- 
cise of  police  power,  69. 
employment  of,  provided  for  in  decree  regulating  crossings,  92. 
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V^ATCKMEl^— Continued. 

when  not  chargeable  with  negligence  in  running  in  front  of  horse 
and  wagon,  209. 

maintaining  crossing  with  safety  gates  but  without  watchman  is  neg- 
ligence, 210. 

owes  higher  d^ree  of  care  to  infant  than  adult,  210. 

does  not  perform  his  full  duty  to  infant  by  merely  lowering  gates, 
2ia 

it  is  not  negligence  per  se  not  to  guard  crossing  withj  211. 

WATER, 

taking  of  water  from  stream,  79. 

WATER  COMPANIES, 

railroad  companies  may  acquire  stock,  bonds,  etc.,  of,  525. 

WAYS.    See  Private  Ways. 

damages  for  taking  of  right  of  way,  32. 

WELL, 

market  value  of,  is  merely  its  selling  value  as  such,  41. 

WHARF, 

approach  to,  73. 

WHISTLE, 

sounding  whistle  at  crossing,  204. 
frightening  horses  by,  214. 

WIDENING, 

of  road-bed  for  future  needs,  50. 

WIDENING  ROADWAY, 
by  railroad  company,  50. 

WIDOW, 

right  of,  to  restrain  railroad  from  appropriating  town  lot  and  dwell- 
ing house,  65. 

WIFR    See  Husbajtd. 

action  of  trespass  to  recover  damages  for  injury  to,  145. 
joint  action  by  husband  and  wife  under  Act  of  May  8,  1895,  147. 
has  no  independent  action  for  death  of  husband  which  husband  can- 
not release,  165. 

WINDOW, 

injury  to  passenger  by  foreign  substance  crashing  through,  252. 
injury  to  passenger  sitting  at  open  window  in  a  street  car,  333. 
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WIRES, 

construction  of,  in  decree  regulating  crossings,  ga. 

injuries  from  poles  and,  318. 
larceny  of  electric  wire,  511. 
penalty  for  larceny  of  electric  wire,  512. 

WITNESS, 

qualifications  of,  in  condemnation  proceedings,  44,  45. 

when  permitted  to  testify  as  to  duties  of  railroad  engineers  at  cross- 
ings, 213. 

opinions  of,  in  condemnation  proceedings,  42. 

when  error  to  admit  opinion  of,  to  show  that  crossing  was  danger- 
ous, 213. 

WOODLAND, 

destruction  of,  by  sparks,  269. 

WRIT  OF  ASSISTANCE, 

when,  not  granted  to  lessor,  383. 
application  for,  383. 

X 

X-RAY  EXAMINATION, 

in  actions  for  personal  injuries,  153. 

Y 

YARD, 

as  contemplated  by  Act  of  April  4,  1868,  247. 
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